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AN ACT TO ESTABLISH A 


,CODE OF CIVIL PROCEDURE. 


The People of the State of California, represented in Senate 
and Assembly, do enact as follows: 


TITLE OJ' ACT. 


I L Title and dlvl810n of 
 volume. 


I 1. Title and division of this volume. This act shall 
be known as 'fhe Code of Civil Procedure of California.. 
and is divided into four parts, as follows: 


Part L Of Courts of Justice. 
ll. Of Civil Actions. 
IlL Of Special Proceedings of a Ctvll Nature. 
IV. Of Evidence. En. Mar. 11. 1872. 


This act, how cited: Sec. 19, post. 
Construction of the codes and of their various sections: 
See PoL Code, secs. 4478 et seq. 


CZ3) 



THE 


CODE OF CIVIL PROCEDURE 


OF CALIFORNIA. 


PRELIMINARY PROVISIONS. 


. I. When thla code takes etrect. 
. S. Not retroactive. 
. 4. Rule of constructloD ot this code. 
. 6. Provisions similar to existing laws, how construed. 
. I. Tenure of otfices preserved. 
. 1. Construction at repeal as to certain officer&. 
. a. Actions, etc.. not atrected by this code. 
. 9. Limitations ahall continue to run. 
. 10. HOUda1'8. 
. 1L Same. 
. 12. Computation ot time. 
. 13. Certain a.cta not to be doae on hoUdaya. 

 1f. uSeaI" defined. 
. 15. J'olnt authority. 
. 16. Words and phra8es. 
. 1'7. Certain terms used In thJs code deftned. 

 18. Statutes, etc.. inconsistent with code repeaJe4. 
. 19, This act, how cited, enumerated, etc. 
. 20. Judictal remedlea defined. 
. 21. DivisIon of Judicia) remedies. 
. 22. Action defined. 
. 23. Spectal procee-dlnc defined. 

 M. Division of actlona. 
. 25. Civil a.ct1ons arise out at. obligations or Injuries. 

 26. Obl1gatJon defined. 
. 27. Division of Injuries. 
. 28. Injurle8 to property. 
.!9. Injuries to the person. 
. 30. Civil ae tlon, by whom prosecuted. 
. 31. Criminal actions. 
. 32. Civil and criminal remedies not mer&,ed. 


I 2. When this code takes effect. This code taketIJ 
effect at twelve c'clock noon, on the first day of January, 
eighteen hundred and seventy-three. En. l\larch 11, 187
. 
Effect of codes generally: See Pol. Code, secs. 4478 et 
aeq.. 
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I 3. Not retroactive. No part of It Is retroactive, 
 
less expressly so declared. En. March 11, 1872. 
Cat Rep. Cit. 66, 299; 59, 289; 63, 264; 85, 84: 95, %01; 
106, 680; 117, 149. 
Effect on pending proceedings and vested I1ghts: See 
Bee. 8, post. 
Effect of co4e 0.1 existing statures: See soo. 18, post. 
I 4. Rule of construction of this code. The rule of the 
common law, that statutes in derogation thereof are to be 
strictly construed, has no appli.cation to this cO'de. 'I'he 
code establishes the la w of this state respecting the su b- 
jects to which it relates, and its provisions and all pro- 
ceedings under it are to be liberally construed, with a 
view to effect its objects and to promote justice. En. 
March 11, 1872. 
(JaJ. Rep. Cit. 61, 216; 64, 7; 64, 241; 64, 430; 65, 98: 
65, 303; 66, 289; 66, 310; 72, 80; 74, 76; 80, 256; 
81, 419; 83, 370; 83, 464; 87, 294; 90, 506; 91, 353; 
92, 201; 93, 390; 93, 423; 94, 43; 99, fi25; 102, 541; 
104, 492; 105, 558; 116, 381; 118, 383; 129, 311; 139, 
382; 140, 9; 142, 195; 144, 611. 
Construction of codes with relation to each other, and 
reconciling conflicts between titles, chapters, and articles: 
See Pol. Codes, sees. 4:4:80 et seq. 
Rules for construction of statutes: See post, secs. lSW, 
1859, 1866. 


I 5. Provisions similar to existing laws, how constr
Jed. 
'I'he pro"VlSions of this code, so far as they are su bstan.- 
tially the same as existing statutes, must be construed a.
 
continuations thereof, and not as new enactments. En. 
rvIarch 11, 1872. 
Cat. Rep. Cit. 60, 613; 64, 241. 
Effect of codes on existing statutes: See post, see. 19. 


I 8. Tenure of offices preserved. All persons who st 
the time this code takes effect hold office under any of the 
acts repealed continue to hold the same according to the 
tenure thereot, except those offices which are not con- 
tinued by one of the codes adopted at this session of the 
legislature. En. !iarch 11, 1872. 
Bee next section. 
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 7. Construction of repeal as to certain officers. "Then 
any office is abolisheù by the repeal of any act, and such 
act is not in substance re-cnacted or cðntinued in either 
of the codes. such office ceases at the time the codes take 
effect. En. l\Iarch 11, 1872. 
Repeals by implication: See sec. 18, post. 



 8. Actions, etc., not affected by this code. No actio n 
or proceeding commenced before this code takE's effect, 
and no right accrued, is affected by its provisions, but 
the proceedings therein must conforTI1 to the requlrenlents 
of this code as far as applicable. En. 
{arch 11, 1872. 
Cat. Rep. Cit. 47, 59; 95, 202. 


Similar provision in Civil Code, sec. 6; see also repealing 
clause at the end of this code. 



 9. Limitations shall continue to nln. When a limita- 
tion or period of time prescribed in any existing statute 
for acquiring a right or barring a remedy, or for any oth('r 
purpose, has begun to run before this code goes in to ef- 
fect' and the same or any limitation is prescrIbed in this 
code, the time which has already run shall be deemed 
part of the time pre
cribed as such limitation by this code. 
En. rvI'afch 11, 1872. Am'-d. 1873-4, 279. 
Cal. Rep. Cit. òO 613, 63, 265. 
ExIsting a-cUons not affected: See post, sec. 3GL 
Limitation of actions: See post, sees. 312 et seq. 



10 
Am'Q. 
p.431 


I 10. Holidays. Holidays within the meaning of this 
co-de are every Sunday, the first day of January, the tv{ent
T- 
second day of February, the thirtieth day of M'a,y, the 
fourth day of July, the ninth day of September, the first 
Mond,ay in September, the twenty-fifth day of December, 
every day on which an election is held throughout the 
state, and every day appointed by the PresIdent of tile 
United States, or hy the governor of this state, for a 
public fast, thanksgiving, or holiday. If the first day of 
January, the twenty-second day of February, the thir- 
tieth day of May, the fourth day of July. the ninth day 
of September, or the twenty-fifth day of December fall 
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upon a Sunday, the Monday following Is a holiday. En. 
Mareh 11, 1872. Am'd. 1880, 69; 1881Þ, 46; 1893, 186; 1897, 
15. 
Oal. Rep. Clt. 65, 621; '11, 465. 
Nonjudicial days: See post, sec. 134. . 
Last day falling on holiday: See post, sec. 13. 
o 11. Same. If the first day of January, the twenty- 
second day of February, the fourth day of July, or the 
twenty-fifth day of December, falls upon a Sunday, the 
Monday following Is a holiday. En. March 11, 1872. 
Am'd. 1873-4, 280. 
Cal. Rep. 011. 63, 847: 145, 677. 
Last day falling on holiday: See post, see. 18. 
I 12. Computation of time. The time In which any act 
provided by law 1
 to be done Is computed by excluding the 
first day and including the last, unless the last day is a 
holiday, and then it Is also excluded. En. March 11, 1872. 
Cal. Rep. Cit. 51, 616; 61, 332; 61, 606; 63, 347; 63,420; 
63, 421; 71, 465; 77, 312; 82, 217; 86, 126 j 104, 522; 
105,182; 112,610; 122,401; 124,95; 131,"594; 131, 
585; 132, 
93; 136, 4; 136, 
. 
Time, how computed, and year, week, and day defined: 
Pol. Code, secs. B255 et seq. 
I 13. Certain acts not to be done on holidays. When- 
ever any act of a secular nature, other than a work ot 
necessity or mercy, Is appointed by law or contract to be 
performed upon a partlculaT day, which day falls upon a 
hol1'day, such act may be performed upon the next buslne!s 
day, with the same effect as If It had been performed upon 
the day appoInted. En. March 11, 1872. 
Cw. Rep. Clt. 71, 465; 110, 551; 121, 100; 186, 1.93. 


I 14. II Seal 'J defined. When the seal of a court, public 
officer, or person, is required by law to be affi.xed to any 
paper, the word useal" includes an impression of such seal 
upon the paper alone, as well as upon wax or a wafer af. 
fixed thereto. En. rvIarch 11, 1872. 
Beals: See post, secs. 147-153, 1929-1934. 
DistinctIon between sealed and unsealed Instruments 
abolished by CiV\1 Code, sec. 1629. 
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 15. Joint authority. "\11ords giving a joint authority 
to three or nlOfe pnulic oillc;ers or other persons are con- 
ßtrued as giving such authority to a majorIty of them, un- 
Jess it Is otherw'ise expresspd in the act givIng the au- 
thorIty. En. March 11, 1872. 
Cal. Rep. 01t. 63, 258. 


fi 16. Words and phrases. Words and phrases are con- 
strued according to the context and the approved usage of 
the language; but technical words and phrases, and such 
others as have acquired 'a peculiar and appropriate mean- 
Ing In law, or are defined in the succeeding section, are to 
be constnled ac'Cording to such pecullar and appropriate 
meaning or definition. En. March II, 1872. 
Cal. Rep. Olt. 92, 245; 130. 577; 131, 29B; 146, 788. 


I 17. Certain terms used In this code defined. Words 
used in thIs code in the present tensø include the future 
as well as the present; words used In the masculine gen- 
(ler Include the feminine and neuter; the singular num- 
ber In.cludes the plural, and the plural the singular; the 
word "person" includes a corporation as well as a natural 
person; the word "county" includes "cIty and county"; 
writing Includes printing and typewriting: oath Includes 
affirmation or declaration: and every mode of oral state... 
ment, under oath or affirmation, Is embraced by the term 
"testify," and every written one In the term "depose": 
signature or subscrIptIon Includ.es mark, when the person 
cannot write, hIs name beIng written near it by a person 
who writes his own name as a witness; provided, that 
when a signature is by mark it must, In order that the 
same may be acknowledlg-ed or may serve as the sIgnature 
to any sworn statement, be witnessed by two persons who 
must subscribe theIr own names as witness thereto. 
The followIng words have In this code the signification 
attached to them in this sectIon, unles's otherwise apparent 
from the context: 
1. The word "propertY''' Includes both real and personal 
property: 
!. The WOMS "real property" are coextensive With 
Jands, tenements and hereditaments; 
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3. The words "personal property" include money, goodf), 
ehattc- Is, things in action, and evidences of debt; 
4. The word "month" means a calendar month, unless 
()therwise expressed; 
5. The word "will" includes codicil; 
6. 'rhe worù "writ" signifies an order or precept in writ- 
ing, issued in the name of the people, or of a court o:r 
judicial officer; and the word "process" a writ or sunlnlons 
issued in the course of judicial proceedings.; 
7. The word" state," when applied to the different parts 
of the United States, includes the District of Columbia and 
the territories; and the words "United States" may in- 
clude the district and territories; 
8. The word "section" whenever hereinafter employed, 
refers to a section of this code, unless some other code or 
statute is expressly mentioned. 
9. The word "affinity" when applied to the marriage re- 
lation, signifies the connection existing in consequence of 
marriage, between each of the married persons and the 
bl:>od relatives of the other. En. March 11, 1872. Am 'd. 
1873-4, 280; 1903, 134. 
Cal. Rep. Cit. 54, 178; 66, 289; 121, 586; 135, 574; 136, 
674. Bubd. 2-142, 539; 146, 122. Subd. 3-131, 39; 
142, 539. 
Prac. Act, sec. 647. En. April 29, 1851. 
Notice defined: See Pol. Code, sec. 4175. 
Process defined: See Pol. C'ode, sec. 4175. 
Words used in boundaries are defined in sections 3903 to 
3907 of the Political Co.de. 



 18. Statutes, etc., inconsistent with code repealed. No 
statute, law, or rule is continue(l in force, because it is con- 
sistent with the provisions of this code on the same sub- 
ject; but in all cases provided for by this code, all 
statutes, laws, and rul
s heretofore in force in this state, 
whether consistent or not with the provisions of this code, 
unless expressly continued in force by it, are repealed and 
abrogated. This repeal or abrogation docs not revive any 
forn1cr law heretofore repealed, nor docs it affect any right 
already existing or accrued, o.r any action or proceeding 
alrpaùy taken, ex<:ept as in this code provided; nor does it 
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affect any private statute not expressly repealed. En. 

Iarch 11, 1872: 
CaL Rep. Cit. 47, 59; 49, 5
7; 55, 93; 6
, 580; 64, 8; 
64, 234; G4, 243; 64, 258; 05, 303; 73, 
6!); 80, 495; 93, 
424. 


Effect of code on prior statutes: See ante, sec. 8; also re- 
pealing clause at the end of this codt.""I. 
Limitations., effect of code on: See allt
, sec. 9. 
Retro3.ctive effect: See sec. 3, ante. 
Statn f rs continued in force: See Pol. Code, secs. 18, 19. 
Vestc-u rights: See sec. 8, ante. 

 19. This act, how cited, enumerated, etc. This act, 
whenever cited, enumerated, referred to, or amended, may 
be designated simply as the "Code of Civil Procedure," 
adding, when necessary, the number of the section. En. 
March 11, 1872. 

 20. Judicial remedies "defined. Judicial remedies arc 
s.uch as are adnIÎnistered by the courts of justice, or by 
ju<1icial officers empowered for that purpose by the consti
 
tution and statutes of this state. En. 
Iarch 11, 1872. 
Cal. Rep. Cit. 71, 397; 135, 14. 



 21. Division of judicial remedies. The remedies are 
di viaed in to two classes: 
1. Actions; and, 
2. Special proceedings. En. 
iarch 11, 1872. 
CaL Rep. Cit. 118, 661; 118, 663; 135, 14. 



 22. Action defined. An action is an ordinary proceed- 
ing in a court of justice, by which one party prosecutes 
another, for the enforeclnent or protection of a right, the 
redress or prevention of a wrong, or the punishment of a 
public offense. En. 1vlarch 11, 1872. 
Cal. Rep. Cit. 72, 339; 73, 455; 88, 379; 89, 106; 99, ] 70; 
117,387; 118,341; 118,661; 118, 6G2; 118, 6G3; 135,14; 
138, 581. 



 23. Special proceeding defined, Every other remedy 
is a special proceeding. En. 1{nrc11 ] 1, 1 R72. 
Cal. Rep. Cit. 88, 379; 89. lOG; 92, 218; 117, 387; 118, 
661; 118, Gß2; 118,663; 127,501; 135,14; 141,98. 
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ßpeeial proceedings: See sees. 52, 76, 1022, and part 
three of this code generally. 
Special proceedin.gs of a civil nature: See post, part 
three, sees. lOG3 et seq. 



 24. Division of actions. .L\ctions are of two kinds: 
1. Civil; and, 
2. Criminal. En. March 11, 1872. 
Civil action, form of: See sec. 307, post. 
Criminal action: See sec. 31, post. 



 25. Civil actions arise out of obligations or injuries. 
A civil action arises out of: 
1. An obligation; 
2. An injury. En. 1\lar'cb 11, 1872. 
Cal. Rep. Cit. 49, 4CG; 99. 170; 118, 341; 139, 405. 



 26. Obligation defined. An obligation is a legal duty, 
by which one person is bound to do or not to do a certain 
thing, anQ arises from: 
1. Contrao('t; or, 
2. vperation of law. En. 
larch 11, 1872. A'm'd. 18.3--1, 
281. 


C(3.l. Rep. Cit. 99, 170; 139, 405. 
ObJigatioD, what: See Civ. Cüde, sees. 1427, 1428. 



 27. Division of injuries. An injury is of two kinds: 
1. To the person; and, 
2." To property. En. l\larch 11, 1872. 



 23. I njuries to property. An injury to propprty C'on- 
s1.sts in devriving its o\vner of the benefit of it. ,,
hich is 
done by t:lking, withholding, deteriorating or destroying it. 
En. 
larch 11, 1872. · 



 29. Injuries to the person. Every other injury is an 
injury to the person. En. lVlarch 11, 1872. 



 30. Civil ac.tivl1, by whcm pr
s2cuted. A civil action 
is vroseeuted oy one party agdinst another for the en- 
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forcement or protection of a rIght, or the redress or pre- 
ven tion of a wrong. En. March 11, 1872- 
CaI. Rep. Cit. 104, 13; 109, 655. 
Forms of action: See post, sec. 307. 



 31. Criminal actions. The Penal Code defines and 
provides for the prosecution of a criminal action. En. 
l\1arch 11, 1872. 
Criminal action defined: See Pen. Code, sec. 683. 



 32. Civil and criminal remedies not merged. When 
the violation of 3 right admits of both a civil and cri,minal 
remedy, the right to prosecute the one is not merged in 
the other. En. ?\1:arch 11, 1872. 



PART I. 


OF OOURTS OF JUSTICE. 


TITLE I. 
ORGANIZATION AND JURISDICTION. 
Chapter I. Courts of Justice in General, 

 33, St. 
II. Court of Impeachment, 
A 36-89. 
III. Supreme Court, 
 
 40-57. 
IV. Superior Courts, 

 65-79. 
V. Justices' Courts, 

 85-115. 
VI. Police Courts, 
 121. 
VII. General Provisions Respecting Courts of Jus- 
tice, fiä 124-153. 
[Part I, 

 83-304, amended and in effect AprIl 1, 18
o. 
Amend'ments 1880, 21 at S8.}. J 
CHA1'TER I. 


COURTS OF JUSTICE IN GENERAL. 


I 83. The aeveral court. ot this state. 

 34. Courts of record. 


I 33. The several courts of this state. The following 
are the courts of justice of this state: 
1. The court of impeachments; 
2. The 
upreme court; 
8. The superior courts; 
4. The justi.ces' courts; 
6. The police courts and such other inferIor courts as 
the legislature may establish in any Incorporated city or 
town, or city and county. En. March 11, 1872. Am'd. 
1880, 21. 
Judicial department. See Canst. Cal., arts. 3, 6. 
For Bubd. 5, see Canst. Cal. art. 6, sec. 13. 
JurisdictIon of the above courts Is considered, post, In 
the varioutJ chapters treating thereof. 
CQ". C1v. :rroc.-3. 
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Court of impeachment: See post, se'cs. 
6 et seq. 
Supreme court: See post, sees. 40 et seq. 
Superior court:::;: See post, sees. 65 et seq. 
Justices' l:ourts: See post, sees. 85 et seq. 
Police courts: See post, sec. 121. 



 34. Courts of record. The courts enumerated in the 
first three ISU bdl visions of the last preceding section are 
courts of record. En. l\1:arch 11, 1872. Am'd. 1880, 21. 
Courts of record: See Canst. C'al., art. 6, sees. 12. 
I 36. En. March 11, 1872. Rep. 1880, 21. 


CHAPTER II. 
COURT OF IMPEACHMENT. 


1 86. Member. of the court. 
87. Jurhldlctlon. 
81. Offlcerl!J of thE' court. 
. 89. TrIal ot Impeachments provided for In the Penal Code. 


I 36. Members of the court. The court of impeach
 
ment is the senate; when sitting as such court, the sena- 
tors shall be upon oath; and at least two-thirds of the 
members elected sh.all be necessary to constitute a quorum. 
En. March 11, 1872. Am'd. 1880, 22. 
Oal. Rep. Ct t. 107. 118. 
t 37. Jurisdiction. The court has jurisdiction to try 
impeachments, when presented by the assembly, of the 
governor, lieutenant-governor, secretary of state, con- 
troller, treasurer, attorney-general, surveyor-general, chIef 
jU8tice of the supreme court, associate justIces of the su- 
preme court, and judges of the superIor courts for any 
misdemeanor in offiiCe. En. March 11, 1872. Am'd. 1880, 
22. 
Jurisdiction: See Const. Cal., art. 4, soo. 18. 
t 38. Officers of the court. The officers of the senate 
are the officers of the court. En. Mar. 11, 1872. Am'd. 
1880, 22. 


I 39. Trial of Impeachments provided for In the Penal 
Code. Proceedings on the trial of impeachments are pro- 
vided for in the Penal Code. En. Stats. 1880, 22. 
Proceedings for removal: See Pen. Code, se.cs. 787 et seq. 
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CHAPTER III. 
SUPREME COURT. 


. 40. Justlcel!J, eJections, and terms of offic--. 

 41. Computation of years of office. 
.. 42. VacancIes. 

 48. Departments. 
.. 44. Apportionment of bU8lness. 
! 45. Court in bank. 

 46. Absence or disabUtt7 of ohief jU8t1Ce. 
. 47. Sessions. 

 48. Adjournments. 

 49. Decisions In writing. 
· 60. JurisdIction of two klJl\1.. 
.. 51. OrIginal jurisdiction. 
.. 62. AppeUate jurisdIction. 
.. 53. Powers In a.ppealed cases. 

 64:. Concurrence necessary to tranl!Jact business. 

 55. Transfer of books, papers, and a.ctlons. 

 66. RemltUturs In transferred cases. 
. 57. Appeals In probate proceedIngs and contested election cases. 


G 40. Justices, elections, and terms of office. The su- 
preme court shall consist of a chief justice and six 
associ-ate justlees, who shall be elected by the qualIfied 
electors of the state at large, at the general state elections 
next preceding the expIration of the ter.ms of otnce of their 
predecessors respectively, and hold their offices for the 
term of twelve years from and after the first Monday after 
the first d'ay of January next succeeding theIr election; 
provided, that of the justices elected at the general state 
election ot eighteen huntdred and seventy-nine, the chief 
justice shan go out of office at the end of eleven years and 
the six associate justices shall have 80 classified, or shall 
so classify themselves, by lot, that two of them shall go 
out of office at the end ot three years, two of them at the 
end of seven years, and two of them at the end of eleven 
years, from the first Monday after the first day of January, 
eighteen hundreù and eighty; and an entry of such classI- 
fication shall have been or shall be made in the mInutes of 
the court in bank, signed by them, and a dupUcate thereof 
filed in the offiee of the secretary of st.ate. En. MaI'Ch 11, 
1872. Am'd. 1880, 22. 
Supreme court: See Const. C'a!., art. 6, sees. 2, B. 
Eligibility: See post, sec. 156. 
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Jurisdiction of supreme court: See post, sees. 60-58. 
Acts relating to supreme court commission: See post, 
Appeudix, Courts. 



 41. Computation of years of office. The years during 
whlch a justice of the supreme court is to hold office are 
to be computed respectively from and including the first 
lVlonday after the first day of January of anyone year to 
and excluding the first Monday after the first day of Jan- 
uary of the next succeeding year. En. March 11, 1872. 
Am'd. 1880, 23. 
Term, when cOIDlmenced: See Const. Ca1., art. 6, sec. 3. 


fi 42. Vacancies. If a vacancy occur 
n the office of a 
justice of the supreme court, the governor shall apppoint 
an eligible person to hold the office until the election and 
qualification of a justice to fill the vacancy, which election 
shall take place at the next succeeding general election; 
and the justice so elected shall hold the office for the re- 
mainder of the unexpired term of his predecessor. En. 
March 11, 1872. Am'd. 1
80, 28. 
Va;cancy in office: See Con-st. Cal., art. 6, sec. 8. 
Vacancy
 Bee the sUbject generally, Pol. Code, secs. 
995 et seq. 
Absence or Inability of chief justice to act: See post, 
sec. 46. 
Vaoancy in oIDce of judge does not affect pendIng pro- 
ceedings: See post, sec. 184. 


I 43. Departments. There shall be two departments ot 
tbe supreme court, denominated respectively dep.artment 
one and department two. The chief justice shall assign 
three of the associate justices to each department, and 
such assignment may be changed by him from time to 
time; provided, tl1at the assocIate justices shall be compe- 
tent to sit in either department, and may InterchÇtnge with 
one another by agreement among themselve'B, or if no such 
agreement be made as ordered by the chief justice. The 
chief justice may sit in either department, and shall pre- 
side when sO sitting; but the justi.ees assigned to each de- 
partment shall 
elect one of their number as presiding 
justice. Each of the departments shall have the power to 
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hear and -determine eauses and all questions arising there- 
in, subject to the provisions in relation to the court in 
hank. The presence of three justices shall be necessary to 
transact any bus;ness in either of the departments, except 
such as ma
y be done at chambers; but one or more of the 
justices may adjourn from time to time with the same 
effect as If all ,vere present, and the concurrence of tbree 
justices shall be necessary to pronounce a Judgment; pro- 
vided, that if -chree do not concur, the cause may be re- 
heard in the same department, or transmitted to the other 
department, OT to the court in bank. En. 
1arch 11, 1872. 
Am'ù. 1873-4, 281; 1880, 28. 
Cat "Rep. Clt. 104, 135. 
Departments: See Const. Cat, art. 6, soo. 2. 


I 44. Apportionment of business. The chief justIce 
shall apportion the business to the departments, and may, 
in his discretion, order any cause pending before the court 
to be h6ard and decided by the court in bank. The order 
m,ay. be made before or after judgment pronounced by a 
department; but when a cause bas been allotted to one of 
the departnlents and a judgment pronounced therein, the 
order must be m,ade withtn thirty days atter su.ch judg- 
men t, and concurred in by two associate justices; and if so 
made, it shall have the effect to vacate and set aside the 
judgment. Any four justices may, either before or after 
judgment by a department, order oa cause to be heard In 
bank. If the order be not ma'de withIn the time above 
limited, the judgment shall be final; provided that no 
judg.ment by a department shall become final untn the 
expIration of the period of thirty days aforesaid, unless 
approved by the chief justice in writing, with the con- 
currence of two associate justices. En. March 11, 1872. 
Am'd. 1880, 23. 
SimIlar provIsion In constitution: See Canst., art. 6, 
eec. 2. 



 45. Court In bank. The chief justice, or any four 
justices, may convene the court in bank at any tinle, and 
the chief justice shall be the presiding justice of the court 
when so convened. The presence of four justices shall be 
necessary to transact any business, and the concurrence 
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of four justices present at the argument shall be necessary 
to pronounce a judgment in the court in bank; provided, 
that if four justices so present do not concur in a judg- 
ment, then all the justices qualified to sit in the cauee shall 
hear the argument, but to render a judgment a concurrence 
of four justices 
hall be necessary; and every Judgment of 
the court in bank shall be final, except in cases In which 
no prevIous judgment has been rendered in one of the {ie- 
partments, and in s,uch cases the judgment of the court 
in hank sha.ll be final, unless within thIrty days after such 
judgment an order be made In writing, sIgned by 
five justices, granting a rehearIng. En. March 11, 1872. 
Am'd. 1880, 24. 
Cal. Rep. Clt. 72, ð40; 81, 460; 81, 456; 81, 470; 81, 472; 
81, 476: 81, 477; 81, 480. 
Const. Cat, art. 6, sec. 2. 


fi 46. Absence or disability of chief Justice. In case of 
the absence of the chie-f justice from the place at which 
the court in bank Is held, or his InabHity to act, the asso- 
cIate justices shall select one of their own number to per- 
form the duties and exercise the powers of the chief jus- 
tice during such absence or inability to act. En. March 
11, 1872. Am'd. 1880, 24. 
Const. Cal., art. 6, sec. 2. 


I 47. Sessions. The supreme court shall always be 
open for the transaction of business. It shall hold regular 
session for tha hearing of causes, either In bank, or in 
one or both of its departments, at the capital of the state, 
commencing on the first Mondays of May and second Mon- 
days of November; at the city and county of San Francisco, 
commencing on the second Mondays of January an'd thIrd 
Mondays of July; and at the city of Los Angeles, com- 
mencing on the first Mondays of April and second Mondays 
of October; and spe.cia} sessIons at either of the above- 
na'med places at such other times as may be prescri,bed by 
the justices thereof. The justices and om.cers of the BU-. 
preme court shall be allowed their actual travel1ng ex- 
penses In going to and from their respective places of 
residence upon the business of the court, or to attend Its 
sessions. If proper rooms in which to hold the court, and 
for the accommodation of the officers thereof, aTe not pro- 
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vided by the fltate, together with attendants, furniture, 
fuel, lights and stationery, suitable and sutficient for the 
transaction of business, the court, or any three justices 
thereof, may direct the clerk of the supreme court to pro- 
vide such rooms, attendants, furniture, fuel, lights, and 
stationery; and the expenses thereof, certified by any three 
justices to be correct, shall be paid out of the sta:e treas- 
ury, for which expenses, and tù defray the trav
l1ng ex- 
penses of the justices and offic.:ers of the supreme court 
above mentioned, a Bufflcient Bum shall be annually ap- 
propriated out of any funds in the state trEasury not 
otherwise appropriated. The moneys 80 appropriated 
shall be subject to the order of the clerk of the supreme 
court, and be by him dIsbursed on proper vouchers, and 
the same shall be accounted for by him in annual settle- 
ments with the controller of state on the first Monday at 
December of each year. En. March 11, 1872. Am'd. 188U, 
24. 
Cal. Rep. Cit. 74, 606; 74, 607. 
Always open: Const. Ca1., art. 6, sec. 2, and sec. 134, 
post. 
I 48. Adjournments. Adjournments from day to day 
or from time to time, are to be construed as recesses in the 
sessions, and shall not prevent the court, or either of its 
departments, from sitting at any time. En. March 11, 
1872. Am'd. 1880, 25. 
Const. Cal., art. 6, sec. 2. 
Terms of court: This section, with sectIon 74, post, 
does away with the terms of courts. See, also, post, sec- 
tions 88 and 104 as to justices' courts. 
I 49. Decisions In writing. In the determination of 
causes, all decisions of the supreme court in bank, or in 
departments, shall be gIven in wrl 1 jng, and the grounds of 
the decIsIon shall be stated. En. March 11, 1872. Am 7 d. 
1877-78, 22; 1880, 25. 
Const. Ca 1., art. 6, sec. 2. 
I !SO. Jurisdiction of two kinds. The Jurisdiction of the 
supreme court is of two kinds: 
1. Original; and, 
2. Appellate. En. !\larch 11, 1872. Arm'd. 1873-4, 8116; 
1877-8, 22; 1880, 25. 
See subsequent sections of this chapter. 
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 51. Original jurisdiction. In the exercise of its orig- 
inal jurisdiction the supreme court shall have power to 
issue writs of mandamus, certiorari, prohibition, and ha- 
beas corpus; and it shall also have power to issue all 
other writs necessary and proper to the complete exercise 
of its appellate jurisdiction. En. ]877-8, 22. Am'd. 199U, 
25. 
Cal. Rev. Cit. 81, 616. 
Const. Ca1., art. 6, sec. 4. 
Mandamus: Post, secs. 54, 76, 165, 1084 et seq., 1108-1110. 
Certiorari: Post, sees. 64, 76, 165, 1067 et seq., 1108-1110. 
ProhibItion: Post, sees. 54, 76, 165, 1102 et seq., 1108-1110. 
Habeas corpus: See Const., art. 6, sec. 4; also, post, sees. 
64, 76, 165; generally, Pen. Code, sees. 1473 et seq. 
Injunction: Post, sees. 54, 76, 165, 356, 625 et seq., 745, 
1841. 
Scire facias abolished: Post, sec. 802. 
Quo warranto: Post, secs. 76, 803-810. 
Writ: Defined, ante, sec. 17; seal: Post, sec. 153; Is'su- 
ance: Post, sec. 54; service by telegraph: Post, sec. 1017. 
Powers of sIngle justice to issue writs: See post, sec. 54. 
N e exeat: See post, sees. 478 et seq. 


I 52. Appellate Jurisdiction. The supreme court shall 
ha va appellate jurisdiction: 
1. In all cases In equity, except such as arIse in justIces.' 
courts. 
2. In all cases at law whIch involve the title or posses- 
sion ot real estate, or the legality of any tax, impost, asJ 
sessment, toll or municipal fine, or in which the demand, 
exclusive of interest, or the value of the property in con- 
troversy, amounts to three hundred dollars. 
S. In all cases of forcible entry and detainer, proceedings 
In insolvency, actions to prevent or abate a nuIsance, and 
in all such probate matters as may be provided by law. 
4. In all special proceedings. 
5. In all criminal cases prosecuted by indlctme'nt or 
information, in a 'court of record, on questions of l'aw 
alone. En. Stats. 1880, 25. 
Cal. Rep. Clt. 60, 115; 60, 654; 67, 212; 118, 485; 134, 612. 
Appellate jurisdiction: Const. Cal., art. 6, sec. 4. 
Appeals in general: Secs. 936 et seq. 
Appeals to supreme court: Secs. 963 et seq. 
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I 53. Powers In appealed cases. The supreme court 
may affirm, reverse, or modify any .1lK
gL.i
e.&lt or order 
appealed from, and may dire.ct the proper judgment or 
order to be entered, or direct a new trial or further pro- 
ceedings to be ha.d. The decision of th
 court shall be 
given in .writing, and in giving its decision, if a new trial 
be granted, the court shall pass upon and det èrmine all 
the quesdons of law involved in the ca38, presented upon 
such appe81, and necessary to the final determination of 
the case. Its judgment in appealed eases shall be remitted 
to the court from \\1 hich the appeal was tal{.en. En. 
tats. 
1880, 25. 
Cal. Rep. Cit. 60, 471; 81, 4G5; 118, 469; 132, 285. 
Errors and defects are to be disregarded: Post, sec. 475. 
Records, though not conclusive, are presumed corre'ctly 
to determine the rights of the parties: Sec. 1963, subd. 17. 
Costs on appeal: Post, sec. 1027. 
Remittitur: Post, sec. 958. 



 54. Concurrence necessary to transact business. The 
concurrence of three justices of the supreme court is 
necessary for the issuance of any writ, or the transac- 
tion of any business, except su.ch as can be done at 
chambers; providoo, that ea..ch of the justices shall have 
power to Issue writs of habeas corpus to any part of the 
state upon petition by or on behalf of any person held in 
actual custody, and m'ay make such writs returnable be- 
fore himself or the supreme court, or any department, or 
judge thereof, ar before any Euperlor court In the state or 
any judge thereof. En. MArch 11, 1872. Am'd. 1880, 25. 
See Canst. CaL, art. 6, sec. 2. 
Business at chambers: Post, sec. 165. 
Habeas corpus: See U. S. Canst., art. 8, A'mdts., and 
Const. Oal., art. 6, sec. 4; also, post, secs. 76, 165; gen- 
erally, Pen. Code, sec.s. 1268 et seq., 1478 at seq., 1492 et 
seq. 



 55. Transfer of books, papers, and actions. All 
records, books, p.apers, causes, actions, proceedings, and 
appeals lodged, deposited, or pending in the supreme court 
abolished by the constitution, are transferred to the su- 
preme court herein provl'<led for, which has the same power 
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and jurisdiction over them as if they had been In the first 
instance lodged, deposited, filed, or commenced therein, 
or, in cases of appeal, appealed thereto. En. March 11, 
1872. A.m'd. 1880, 25. 
. 
Const. Cal., art. 22, see. 8. 



 66. Remittlturs In transferred cases. In all cases of 
appeal transferred to the supreme court, its judgments 
shall be remitted to the superior courts of the counties, 
or cities and counties, from whIch the appeals were taken 
respectively, with the same force and effect as If s'aid 
cases had been appealed to the supreme court from such 
superior courts. En. March 11, 1872. Am'd. 1880, 26. 



 57. Appeals In probate proceedings and contested 
election cases. Appeals in probate proceedings and con- 
tested election cases shall be gIven preference in hearing 
in the supreme court, and be placed on the calend'ar In 
the order of their date of Issue, next after cases In whIch 
the people of the state are parties. En. March 11, 1872. 
En. Stats. 1887, 82. Am'd. 1908, 69. 
Cal. Rep. Cit. 45, 243; 47, 606; 49, 467; 134, 61!. 


fi 58. En. March 11, 1872. Am'd. 1873-4, 897; 1875-6, 88 
Rep. 1880, 21. 


fi 69. En. March 11, 1872. Am'd. 1875-6, 83. Rep. 
1880, 21. 



 60. En. March 11, 1872. Am'd. 1877-8, 98. Rep. 
1880, 21. 



 61. En. March 11, 1872. Rep. 1880, 21. 
Cal. Rep. Clt. 71, 397. 


G 62. En. March 11, 1872. Rep. 1880, 21. 
a 63. En. March 11, 1872. Rep. 1880, 21. 

 64. En. March 11, 1872, Am'd. 1875-6, 84. Rep. 
1880, 21. 
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CHAPTER IV. 
SUPERIOR COURTS. 


. 65. .Judges and elections. 
,66. SuperIor courts of. two or more judges. 

 67. Superior courts of the city and county of. San Francisco. 

 68. Terms of. office. 
.. 69. Computation ot year. of omce. 
.. 70. Vacancies. 
.. 71. Superior court. by judges of other counties. 
.. 72. Judges pro tempore. 
.. 78. Sessions. 
.. 7.. Adjournmentll. 
. 76. Juris-dIction of two kinds. 
! 76. Original juri8ð.lcUon. 
.. 77. Appellate juriadictlon. 
.. 78. Procells. 
.. 79. Transfer of boola, papers, and actions. 


I 65. Judges and elections. There shal
 be in each of 
a superior court, for each of which one judge, and for 
the organized counties, or citips and counties, of the state, 
some of which two or more ju'dges, as hereInafter in au b- 
sequent 86ctlons speci,ally provided, shall be elected by 
the qualified eleetors of the county, or city and county, at 
the general state elections next preceding the expiration 
.of the terms of office of their predðcessors respectively; 
provided, that in and for the counties of Yuba and Sutter 
combined, only one superior judge shall be elected, who 
shall hold the superIor courts of both said countl
s, and 
in &ccordance with such rules for the dispatch of business 
in both said counties as he may adopt. En. March 11, 
1872. Am'd. 1880, 26. 
Number of superior jUdges: B
 Oonst. Cal., art. 6, sec. 
6. 
Jurisdiction of superior courts: See post, sees. 75-78. 
Acts IncreasIng and reducing number of judges in various 
counties: See post, Appendix, Courts. 
Separate judges for Sutter and Yuba: See Stats. 1897, 
p. 48. 


I 66. Superior courts of two or more Judges. In each 
of the counties of Alameda, Los Angeles, Sacramento, San 
Joaquin, Santa Clara, and Sonom'R, there shall be elected 
two judges of the superior court; and in each of said 
counties, anü In a.ny county, or city and county, other than 
the city and 
ounty of San Francisco, in which there shall 
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be more tnan one judge of the superior court, the judges 
of such court may hold as many sessions of s'al,d court 
at the same time as there are judges thereof, and shall 
apportion the business &mong themselves as equally as 
may be. En. M'arch 11, 1872. hm'd. 1880, 26. 
Number of superIor judges: See Canst. Cal., art. 6, secs. 
6, 7. 
Acts increasing and reducing number of judges in var- 
ious counties: See post, AppendIx, Courts. 



 67. Superior court of the city and county of San 
Francisco. In the city and county of San Francisco there 
shall be elected twelve judges of the superior court, any 
one or more of whom m8JY hold court; and there may be 
as many sessions of said court at the same time as there 
are ju'<iges thereof. '
rhe said judges shall choose from 
their own number a presiding judge, who may at any 
ttme be removed and another chosen In his place, by a vote 
of any seven of them. The presiding judge shall distribute 
the business of the oourt among the judges thereof, and 
prescribe the order of business. The judgments, orders, 
and proceedings of any session of the superior court, held 
by anyone or more of the judges of said court, shall be 
equally effective as if all the judges of saId court presided 
at such session. En. M,arch 11, 1872. Am'd. 1873-4, 398; . 
1880, 26. 
Number of superIor judges: See Con st. Cal., art. 6, sec. 
6. 
Process: Post, sec. 78. 
Act allowing superior judges of Sail Franclsco to ap.. 
point secretary: See post, Append'1x, Courts. 


I 68. Terms of office.. The term of office of judges of 
the superior court shall be six years from and after the 
first Monday of January next succeeding their election; 
provided, tbat the twelve judges of the superior court 
elected In the city and county of San Francisco at the 
general state election of eighteen hundred and. seventy- 
nine shall have so classified, or shall so classify themselves, 
by lot, that four of them shall go out of office at the end 
of one year, four of them at the end of three years, and 
four of them at the end of five years from the first IVlon- 
day of January, f,.fghteen hundred and eighty; and the 
entry of such classifieatloll shall hav,e been, or shall be, 
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made In the minutes of the court, signed by them, and a 
Cluplicate thereof filoo in the office of the secretary or 

;Ì(ate; and provided further, that all the other superior 
judges electe'd at the general state election of eighteen 
hundred and seventy-nIne. shall go out of office at the end 
of five years from the first Monday of January, eighteen 
ht:.íldred and eighty. En. March 11. 1872. Am'd. 1876-6, 
84; 1880, ,27. 
Term of Office: See Oonst. Cal., art. 6, sec. 6. 


I 69. Computation of years of office. The years during 
which a judge of a superior court is to hold office are to 
be computeü respectively from and including the first 
Monday of January of anyone year to and excluding the 
first 
londay of January of the next succeeding year. En. 
11arch 11, 1872. Am'd. 1880, 27. 
CsJ. Rep. Cit. 99, 44. 
OcT.1l)}utation of time: See Const. C'a!.. art. 6, sec. 6. See 
sec. 41, ante. 


I 70. Vacancies. If a vacancy occur in the office of 
jUdge of a superior court, the governor shall appoint an 
eligible person to hold the office until the election and 
qualification of a judge to fill the vacancy, which election 
shaH take place at the next succeeding general election, 
and tbe judge so elected shall hold offi.ce for the remainder 
of the unexpired ter,m. En. 1\lareh 11, 1872. Am'd. IS, ;}-4, 
899; 1880, 27. 
Vacancy filling: See Const. Oal., art. 6. sec. 6. See sec. 
42 f ante. 
Vacancies in office, and the mode of supplying them: 
See Pol. Code, secs. 995 et seq. 
Vacancy does not affect pending proceedings: See post, 
8ee. 184. 


I 71. Superior courts by Judges of other countIes. A 
jut\ge of a.ny su)erior court may hold the superior court in 
bDY countYI at the reques.t of the judge or judges of the 
superior court the'reof, and upon the re'}uest of the gov- 
(',rnor, it shall be his duty to do so; and in either case the 
j
dge holding the court shall have the same p-üwer as 
a judge thereof. En. 11arch ] 1, 1872. Am'd. 1880, 27. 
{]al. Rep. Cit. 66, 329; 75, 221; 87, 397: 97, 177; 126, 620. 
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Sitting for another judge: See Const. Cal., art. 6, sec. 8. 
See post, sec. 160. 


fi 72. Judges pro tempore. Any cause in a superior 
court may be tried by a judge pro tempore, who must be 
a roem-ber of the bar admitted to practice before the 
supreme court, agreed upon in writing by the parties liti- 
gant, or their attorneys of record, approved by the court, 
and sworn to try the cause; and his action in the tri-al 
of such cause shall ha va the sa.me effect as if he were a 
judge of s'uch court. A jUdge pro tempore shall, before 
entering upon his duties In any cause, take and subscribe 
the following oath or affirm.ation: "I do solemnly swear 
(or affirm, as the case may be) that I will support the 
constitution or the United States a.nd the constitutIon of 
the sbate of California, and that I will faithfully dIscharge 
the duties of the office of judge pro tempore in the cause 
wherein is plaintiff, and Is defendant, accord- 
ing to the best of my ability." En. March 11, 1872. Am'd. 
1880, 27. 
Judge pro tempore: Const. CaL, art. 6, see. 8. 
Superior judge must be admitted before supreme court: 
See post, sec. 157. 


I 73. Sessions. The superior court shall be always 
open (leg-al hoJidays and non-judici'al days excepted) and 
they shall bold their session at the county seaïts of the 
several counties, or cities and counties, respectively. They 
shall hoIld regular sessions, commencing on the first Mon- 
days of January, April, July, and October, and special ses- 
sions at such other ttmes as may be prescribed by the 
judge or judges thereof; provided, that in the ellS' 3
d 
county of San Francisco the presiding judge shall pre- 
Bcnbe the times of holdin.g such special sessions. En. 
March 11, 1872. Am'd. 1880, 27. 
Cal. Rep. Cit. 69, 644; 119, 616; 142, 600. 


Duties of 8uperior judges generally: See Pol. Code, 
8
. 4134. 
Always open: See Conal. Cal., art. 6, sec. 6; post, secs. 
104, 134. 
Hol, IdaYI etc.: See ante, SêC. 10; vast, s6C8. 134, 135. 



47 


SUPERIOR COURTS. 


I; 74-71 



 74. Adjournments. Adjournments from day to day, 
or from time to time, are to be construed as recesses In 
the sessions, and shall not prevent the court from sitting 
at any time. En. March 11, 1872. Am'd. 1880, 28. 
CaI. Rep. Cit. 69, 6.-4:; 69, 545; 119, 616; 142, 500. 
Adjournments from time to time mere recesses In the 
sessions: See ante, sec. 48. 


I 75. Jurisdiction of two kinds. The jurisdiction of the 
superior courts if; of two kinds: 
1. OrigInal; and, 
2. Appellate. En. March 11, 1872. Am'd. 1880, 28. 



 76. Original Jurisdiction. The superior courts shall 
have original jurisdiction: 
1. In all cases in equity. 
2. In all civil actions in which the subject of litigation 
is not capable of pecuniary estimation. 
3. In all cases at law which involve the title or posses- 
sIon of real p'roperty, or the legality of any tax, Impost, 
assessment, toll, or municipal fine, and in all othe'r cases In 
which the 'Ò.ema.L.d, exclusive of interest or the value of 
the property in controversy, amounts to three hundred 
dollars. 
4. Of actions of foreible entry and detainer, of proceed- 
Ings in Insolvency, of actions to prevent or abate a nui- 
sance, of all matters of probate, of divorce, and for annul- 
ment of marriage, and of all such special cases and pro- 
ceedings 9.S are Dot otherwise provided for. 
5. In all criminal cases amounting to felony, and cases 
of misdemeanors not otherwise provided for. SaId courts 
shall have the power of naturalization, and to Issue papers 
therefor. S.aid courts and theIr judges, or any of them, 
shall have power to issue writs of mandamus, certiorari, 
prohibition, quo warranto, and of habeaA corpus on petition 
by or on behalf of any person In actual custody, In their 
respective counties. Injunctions and writs of prohIbition 
may be issued g,nd served on legal holidays and nonjudicial 
dars. En. March 11, 1872. Am'd. 1873-4, 281; 1880, 28. 
Cal. Rep. Cit. 64, 150; 69, 657; 69, 659; 71, 88; 83, 473; 
84, 120; 87, 232; 138, 154. Subd. 3-86, 461. 
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Jurisdiotlon of superior court: See Const. Cal., art. 6, 
Bec. 5. 
Venue of actions: Sees. 892 et seq., post. 
Nuisance: SecR. 62 ante, 7S1 post. 
Act conferring upon superior judges powers of pro bate, 
district and county judges: See post, AppendIx, Courts. 


I 77. Appellate Jurisdiction. The superior courts shall 
have appellate jurisdi.ction in such cases arising in justices' 
and other inferior courts in their respeCfti ve counties as 
may be prescribed by law. En. March 11, 1872. Am'd. 
1880, 28. 
Cal. Rep. Cit. 136, 686. 
Appellate jurisdiction: See Conat. Qa!., art. 6, SeG. 6. 
Appeals to superior court: See post, lees. 974-980. 
I 78. Process. The process of the superior courts shall 
extend to all parts of the state; provided, that all actions 
for the reøovery of the possession of, quieting the title to, 
or for the enforcement of liens upon real e,state, shall be 
commenced In the county in which the real estate, or any 
part thereof affected by such action or actions, Is situated. 
En. March 11, 1872. Am'd. 1880, 28. 
Cal. Rep. Clt. 186, 686. 
Process extends to all parts of state: Bee Const. Ca1., 
art. 6, sec. 5. 
Place of trial: See Canst. Ca1., art. 6, seo. 5; also 1100. 
892, post. 



 79. Transfer of books, papers, and actions. All rec- 
ords, books, papers, causes, actions, proceedings and 
appeals lodged, deposIted, or pending in the district court 
or courts, county court, probate court, municipal criminal 
court, or municipal court of appeals, of, in, or for any 
county, or city and county. of the strute, aboUshe'd by the 
constitution, are transferred to the superior court of such 
county, or city and county, which has the same power and 
jurisdiction over them as if they had been in the first In- 
stance lodge-d, deposited, filed, or commenced therein, or, 
in cases of appeal, appealed thereto. En. Stats. 1880, 28. 
Transfer of books, papers, and actions: See Const. CaJ., 
art. 22. sec. 8; ante, sees. 55, 66. 
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Ae.t conferring upon superior OO1lrt, powers of district, 
county, a.nd probate courts: See post, Appendix, Courts. 
Act transferring to superior court business, reoord-s, et'C., 
of courts in existence under old consti tu tion: See post, 
Appendix, Records. 


 SO, 81. No such sections. 

 82. En. March 11, 1872. Rep. 1880, 21. 
A 83. En. March 11, 1872. Rep. 1880, 21. 
a 84. En. March II, 1872. Rep. 1880, 21. 
CHAPTER V. 
JUSTICES' COURTS. 
Article 1. Of Justices' Courts in Cities and Counties, 

 
85-98. 
II. Of Justices' Courts In Townships, 

 103-107. 
ill. Justices of the Peace and Justices' Courts in, 
General, 
 110-115. 
ARTICLE L 
JUSTICES' COURTS IN CI'l'IES AND COUNTIES. 


Justices' court and justices. 
Justices' clerk. 
Sheriff and deputies. 
Officeø and office hours. 
Actions. 
Reassignment and transfer of actfons. 
Paymen t of fees. 
Certificates, transcripts, and other papers. 
Justices' docket. 
Terri torial extent Of jurisdiction. 
Practice aad rulea. 
A ttom eys. 
Salaries. 
What justices 8t1re
2!Or. of others. 
Gen. Cit. to Chap.-Cal Rep. Cft. 114, 332. 
I 85. Justices' court and justices. There shan be in 
every city 300 county of more than one hundred thousand 
population a justices' court, for which five justices of the 
þea.ce shall be plected by the qualified electors of such city 
and county, at the general state ejection next pr
ceding 
the expiration of the terms of office of their pred ecessors. 
Any of said justices may hold court, a.nd there may be 
as many sessions of said court at the same time as there 
are justices thereof. The said justices shall choose one oJ: 
Code Civil Proc.-4. 


u. 
86. 
81. 
88. 
89. 
90. 
91. 
I 

: 
94. 
I 

: 
97. 
98. 
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their number to be presiding justice, who may at any U'me 
be remtOved and another appointed in his place by a vote 
of a. majority of them; provided, that in case of the tem- 
porary absènce or disability of the presiding justice, any 
one of the other justLees, to be designated by the presiding 
justice, may act as presiding justice during such absence 
or disability. En. March 11, 1872. Am'd. 1873-4, 282; 199U. 
29. 


Cal. Rep. Cit. 52, 223; 53, 413; 53, 414; 58, 661; 114, 332. 
Number of justices and their duties and powers: See 
Const. Ca!., art. 6, sec. 11. 
Act of March 26th, 1866, organizing San :Fra.nclsco jus- 
tices' court with amendments of 1869-70, p. 56; 1871-2, p. 
758, governed in San Francisco before 1880. 
Justices' courts: Compare secs. 103, 110, post. 
Aot providing that mayor of certain cities shall not act 
as justice: See post, Appendix, Courts. 


I 86. Justices' cl erk. The supervisors of such cIty and 
county shall apI)oint a justke's clerk, on the written nomi- 
nation and recommen<1ation of said justices, or a majority 
of them, who shall bold office for two years, and until his 
successor is in like manner appointed and qualified. Said 
justices' clerk sh all take the constitutional oath of office, 
.and give bond in the sum of ten thousand 'dollars for the 
faithful discharge of the duties of his office, and in the 
same manner ag Is or may be required of other om.cers of 
such city and county. A. new or additional oond may be 
required by the supervisors of such city and county, and in 
such amount .as may be fixed by sai'd supervisors, whenever 
they may deem it necessary. The justi.ces' clerk shall have 
authority to appoint two deputty clerks, for whose acts he 
shall be responsible on his official bond, the said deputy 
clerks to hold office during the pløasure of said clerk. 
Said ju.stices' clerk and deputy shall have authority to ad- 
minister oaths, and take and certify affi.ùavits in any ac- 
tion, suit, or proceeding in said justices' court. En. March 
11, 1872. Am'd. 1880, 29. 
Justiees' c1erks and deputies in cities and counties over 
two hundred thousand, act relating to appointment of: See 
post., Appendix, Justices of the Peace. 
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 fJ.7. Sheriff and deputies. The sheriff of such city and 
county shall be ex officio an offiCèr of said court, and it 
shall be his duty to serve or execute, or cause to be served 
and executed, each and every process, writ, or order that 
may be issued by said justices' court; provided, that a 
summons issued from said court may be served and re- 
turned as provided in section eight hundred and forty- 
nine of this code; and that subpoenas may be issued by the 
justices' clerk, and served as provided in section one 
thousand nine hundred and eighty-seven and one thou- 
sand nine hundred and eighty-eight of this code. The 
said sheriff may appoint, in addition to the other deputies 
allowed by law, three deputies, whose duty it shall be to 
assist said sheriff in serving and executing the process, 
writs, and orders of the said justices' court. Said depu- 
ties sL.al1 receive a salary of one hundred and twenty- 
five dollars per month each, payable monthly out of the 
city and county treasury, and out of the special fee fund, 
after being first allowed and audited as other demands 
are by law required to be audited and allowed. One of 
said deputies shall remain in attendance during the ses- 
sions of said court, and at "Such other times as the said 
court or the presiding justice thereof may order and di- 
rect, for the purpose of attending to such duties as may 
be imposed on said sheriff or said deputies, as herein pro- 
vided, or required by law. The said sheriff shall be lia- 
ble on his official bond for tt 9 faithful performance of all 
duties required of him or any of his said deputies. En. 
March 11, 1872. Am'd. 1880, 30. 
Sheriff generally: See Pol. Code, secs. 4175 eq seq. 


fi 88. Offices and office hours. The supervisors of such 
city and county shall provide, in some convenient locality 
in the city and county, a suitable office or suite of offices 
for said presiding justice, justices' clerk, deputy clerk, and 
deputy sheriff, and offices suitable for holding sessions of 
said court, and separate from one another, for each of saId 
justices of the peace, together with attendants, furniture, 
fuel, lights, and stationery sufficient for the transf_ction of 
business; and if they are not provided, the court may di- 
reet the sheriff to provide the same, and the expenses in- 
curred, certified by the justices to be correct, shall be a 
charge against the city and county treasury, and 
'\aid out 
of the general fund ttlereof. The said justice's, justices' 
clerk, and deputy clerk shall be in attendance at their re- 
spective offices, for the dispatch of official business daily, 
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trOD} the hour of eight o'clock a. ID. until five o'clock p. ID. 
En. l\1arch 11, 1872. Am'd. 1877-8, 96; 1880, 30. 
Cal. Rep. Cit. 48, 90. 



 89. Actions. All actions, suits, and proceedings in 
such city and county vrhereof justicea of the peace or jus- 
tices' court have jurisdiction, except those cases of con- 
current jurisdiction tl:at may be commenced in somJ other 
court, shall be entitled, "In the justices' court of the city 
and county of -" (inserting the name of the city and 
county) and commenced and prosecuted in said justices' 
court, which shall be always open. The original proces's 
shall be returnable, and the parties summoned required to 
appear before the presiding justice, or before one of the 
other justices of the peace, to be design
ted by the presi d- 
ing justice, at his office; but all complaints, answers, and 
other pleadings and -papers required to be filed, shall be 
filed, and a record of all such actions, suits, and proceed- 
ings made and kept in the clerk's office aforesaid; and the 
presiding justice and each of the other justices shall have 
power, jurisdiction, and authority to hear, try, and deter- 
mine any action, suit, or proceeding so commenced, and 
which shall have been made returnable before him, or 
may be assigned or transferred to him, or any motion, 
application, or issue therein (subject to the constitutional 
right of trial by jury), and to make any necessary and 
proper orders therein. En. March 11, 1872. Am'd. 1880, 
30. 
Concurrent jurisdiction: See sec. 113, post. 
Jurisdiction of justices' court: See post, sees. 112 et seq. 


I 90. Reassignment and transfer of actions. In case of 
sickness or disability or absence of a justice of the peace 
(on the return of a summons or at the time appointed for 
trial) to whom a cause has been assigned, the presiding 
justice shall reassign the cause to some other justice, who 
shall proceed with the trial and disposition of said cause 
in the "Same manner as if originally assigned to him; and 
if, at any time before the trial of a cause or matter re- 
turnable or pending before any of said justices, .either 
party shall object to having the cause or matter tried be- 
fore such justice, on the ground that such justice is a ma- 
terial witness for either party, or on the ground OJ the 
interest, prejudice, or bias of such justice, and such ob- 
jection be made to appear in the nlafiner prescribed by 
section eight hundred and thirty-three of this code, the 
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said justice shall suspend proceedings, and the presiding 
justice, on motion and production before him of the affi- 
davit and proofs, shall order the transfer of the cause or 
matter for trial before some other justice, to be desig- 
nated by him. The presiding justice may, in like man- 
ne.r, assign or transfer any contested motion, ap.plication, 
or issue in law, arising in any cause returnable or pend- 
ing before hinl or any other justice, to 'Some other jus- 
tice; and the said justice, to whom any cause, matter, 
motion, application, or issue shall be so as aforesaid, as- 
signed or transferred, shall have pOVler, jurisdiction, and 
authority to hear, try, and deternline the same accord- 
ingly. En. 1iarch 11, 1872. Am'd. 1880, 31. 


I 91. Payment of fees. All legal process of every kind 
in actions, suits or proceedings in said justices' court, for 
the issue or service of which any fee is or may be allov/ed 
by law, shall be issued by the said justices' clerk upon the 
order of the presiding justice, or upon the order of one of 
the justices of the peace, acting as presiding justice, as in 
this article provided; and the fees for issuance and service 
of all BlWh process, and all other fees which are allowed 
by law for any official services of justices, justices' clerks, 
or sheriff, shall be exacted and paid in advance into the 
hands of said clerk, and be by him daily, or weekly, or 
monthly, as the supervisors may require, and before his 
salary shall be allowed, aCi::aunted for in ,detail, under 
oath, and paid into the tre3.sury of such city and county "as 
part of the special fee fund thereof; provided, that such 
payment in advance shall not be exacted from parties who 
may prove to the satisfaction of the presiding justice that 
they have good cause of action, and that they are not of 
sufficient pecuniary ability to pay the legal fees; and no 
judgment shall be rendered in any action before said jus- 
tices' court, or any of said justices, until the fees allowed 
therefor, and all fees for previous services therein, which 
are destined to be paid into the treasury, shall have been 
paid, except in cases of poor persons, as hereinbefore pro- 
vided. En. Stats. 1880, 31. 
Cal. Rep. Cit. 107, 118; 115, 552; 126, 29. 
Fees: See Con st. Cal., art. 6, sec. 15. 


I 92. Certificates, transcripts, and other papers. Cases 
which by the provisions of law are required to be certified 
to the superior court, by reason of involving the question 
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of title or pos-session of real property, or the legality of 
any tax, impost, assessment, toll, or municipal fine, shall 
be so certified by the presiding justice and justices' clerk; 
and for that purpose, if such question shall arise on the 
trial, while the case is pending before one of the other jus- 
tices, such justice shall certify the same to the presiding 
justice. All abstracts and transcripts of judgments and 
proceedings in said court, or in any of the dockets or 
registers of or deposited in said court, shall be given and 
certified from any of such dockets or registers, and signed 
by the presiding justice and clerk, and shall have the same 
force and effect as abstracts and transcripts of justices of 
the peace in other cases. Appeals from judgments ren- 
dered in said court shall be taken and perfected in the 
manner prescribed by law; but the notice of appeal, and 
all the papers required to be filed to perfect it, shall be 
filed with the justices' clerk. Statements on appeals shall 
be settled by the justice who tried the cause. Sureties on 
appeal, or on any bond, or undertaking given in any cause 
or proceeding in said court, when required to justify, may 
justify before anyone of the justices. En. Stats. i880 
 32. 
Transfer to superior court: See sec. 838, post. 
Appeals: See post, secs. 794 et seq. 


I 93. Justices' docket. In a suitable book, strongly 
bound, the justices' clerk shall keep a permanent record of 
all actions, proceedings, and judgments commenced, hd.d, 
or rendered in said justices' court, which book shall be a 
public record, and be known as the "justices' docket," in 
which docket the clerk shall make the same entries as are 
provided for in section nine hundred and eleven of this 
code, and which said docket and entries therein shall have 
the same force and effect a"s is provided by law in reference 
to dockets of justices of the peace. To enable the clerk to 
make up such docket, each of the justices shall keep 
minutes of his proceedings in every cause returnable be- 
fore or assigned or 
ransferred to him for trial or hearing; 
and upon judgment or other disp{)sition of a cause, such 
justice shall immediately certify and return the said min- 
utes, together with all pleadings and papers in said cause, 
to the clerk's office, who shall immediately thereupon file 
the same and make the proper entries under the title of 
the action in the docket aforesaid. En. Stats. 1880, 32 
Cal. Rep. Cit. 115, 85. 
Docket generally: Post, sees. 911 et seq.; effect of, sec. 
9U. 
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 94. Territorial extent of jurisdiction. The jurisdic- 
tion of the justices' court of such city and county extends 
to the limits of the city and county, and its process may be 
served in any part thereof. En. J\.larch 11, 1872. Am'd. 
1880, 32. 
Jurisdiction: Sees. 112 et seq., 925, post. 
Process, where runs: See post, sec. 106. 


I 95. Practice and rules. The justices' court and the 
justices of the peace of every such city and county shall be 
governed in their proceedings by the provisions of law 
regulating proceedings before justices of the peace, so far 
as such provisions are not altered or modified in this 
article, and the same are or can be made applicable in the 
several cases arising before them. The justices' courts of 
such city and county shall have power to make rules not 
inconsistent with the conbtitution and laws for the govern- 
ment of such justices' court and the officers thereof; but 
such rules shall not be in force until thirty days after their 
publication; and no rules shall be made imposing any tax 
or charge on any legal proceeding, or gjving any allowanc-e 
to any justice or officer for services. En. March 11, 1872. 
Am'd. 1880, 32. 
Cal. Rep. Cit. 107, US. 
Provisions applicable: See post, secs. 832-926. 
Rules of courts generally: See post, sec. 129. 


I 96. Attorneys. It shall not be lawful for any justice 
of the peace, justices' clerk. or sheriff of any such city and 
county, or any of their deputies, to appear or advocate, or 
in any manner act as attorney, counsel, or agent for any 
party or person in any cause, or in relation to any demand, 
account, or claim pending, or to be sued or prosecuted be- 
fore said court or justices, or either of them; nor shall 
any person other than an attorney at law duly admitted to 
practice in courts of record, be permitted to appear as at- 
torney or agent for any party in any cause or proceeding 
before said justice's court, or any of said justices, unless 
he produce a sufficient power of attorney to that effect, 
duly executed and acknowledged before some officer au- 
thorized by law to take ackno\vledgments of deeds, which 
power of attorney, or a copy thereof, duly certified by one 
of the justices (who on inspection of the original, and be- 
ing satisfied of its genuineness, shall cerilly such copy), 
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shall be filed among the papers in such cause or proceed- 
ing. En. l\Iarch 11, 1872. A'm'ed. 1880, 33. 
Judicial officers, disqualifications: Post, secs. 170, 171, 
172. 


I 97. Justices of the peace, San Francisco; salary. 
The justices of the peace shall receive for their official ser- 
vices the follovtTing salaries, and no other or further com- 
pensation, payable monthly, out of the city and county 
treasury, after being first allowed and audited as other 
similar demands are by law required to be allowed and au- 
dited: To each of the justices of the pe
ce thirty-six hun- 
dred dollars per annum. En. March 11, 1872. Am'd. 
1873-4, 282; 1880, 33; 1905, 9. 
Cal. Rep. Oi t. 56, 565. 


I 98. What Justices successors of others. The justices 
of the peace elected in any such city and county at the 
general election of eighteen hundred and seventy-nine, or 
persons appointed to fill their pla.ces, are successors of the 
justices of the peace of such city and county who held 
office at the time of such election; and all rècords, regis- 
ters, dockets, books, papers, causes, actions, and proceed- 
ings lodged, deposited, or pending before the justices' 
court or any justice of any .such city and county, are 
transferred to the justices' court of such city and county 
herein provided for, which shall have the same power and 
jurisdiction over them as if they had been in the first in- 
stance lodged, deposited, filed, or commenced thel ein. En. 
March 11, 1872. Am'd. 1880, 33. 
Cal. Rep. Cit. 63, 80. 
Similar provisions with respect to supreme court: Sec. 
55, ante; and the superior court, sec. 79, ante. 
What justices successors of others: See post, sec. 10"7. 



 99. En. 
farch 11, 1872. Am'd. 1877 -8, 97. Rep. 
1880, 21. 


. 100. En. March 11, 1872. Rep. 1880, 21. 
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ART'ICLE II. 
JUSTICES' COURTS IN TOWNSHIPS. 


I 103. Justices' courts and justices. election, nUlnber. qualification. 

 104. Courts, where held. 
1 10>> What justice may hold court tor another. 
1
: Territorial extent of clvU jurisdiction. 
107. What justices successors ot others. 



103 
Am'd, 
p.431 


I 103. Justices' courts, number of In townships; erec- 
tion of justices; number of in cities; qualificaticns of jus- 
tices; salaries. There shall be at least one justice's court 
in each of the townships of the state, for whi-ch ùDe jus- 
tice of the peace must be elected by the qualified electors 
of the township, at the general state election next preceJ- 
ing the e:xp
ration of the term of office of his predecessor. 
In any county where, in the opinion of the board of super- 
visors, the public convenience requires it, the said board 
may, by order, provide that two justices' courts may be 
established in any township, designating the same in such 
order; and in such case one justice of the peace must be 
elected in the manner herein provided for each of such 
courts. In every city or town of the third and the fourth 
class there must be one justice of the peace, and in every 
ci ty or town of the first and one half class there must be 
three justices of the peace and in every city or town of the 
second class there must be two justices of the peace, 
to be elected in like manner by the el-ætors of such 
cities or tOVryns, respectively: and such justices of the 
peace of cities or towns, an-d justices' courts of cities 
or towns, shall have the same jurisdiction, civil and 
criminal, as justices of the pea,ce of townships, and 
township justices' courts. Said justices of the peace of 
cities, and jl1stices' courts of cities, shall also have juris- 
diction of all proceedings for the violation of any ordi- 
nance of any city in which courts are established, both 
civil and criminal, and of all actions for the collection of 
any llcense required by Qny ordinance of any such city or 
town, and generally exercise all pO"\vers, duties and juris- 
diction, cIvil and criminal, of police judges, judges of the 
police court, recorder's court, or mayor's court within such 
city. 
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No person is eligible to the office of justice of the pe3ce 
in any city or town of the first, first and one half, seconò 
or third class who has not been admitted to practice l::nv 
in a court of record; and no justice of the peace is per- 
mitted to practice law before another justice of the peace 
in the city, town or county in which he resides, or to have 
a partner engaged in the practice of law in any justice's 
court in such city, town or county. Every city justice vf 
the peace in any city or town of the fourth class shall 
receive a salary of fiftoeen hunùred dollars per annum, and 
every city justice of the peace in any city or town of the 
third- class shall receive a salary of two thousand dollars 
per annum; and every city justice of the peace in any 
city or town of the first and one half class and the second 
class shall receive a salary of twenty-four hundred dollars 
per annum; and each city justice of the peace shall be 
provided by the city or town authorities with a suitable 
office in which to hold his court. Where the compensation 
of the justice of the peace of any city or town is by sal- 
ary, it shall be paid by warrants drawn each month upon 
the salary fund, or, if there be no salary fund, then upon 
the general fund, of such city or town; such warrants to 
be audited and paid as salaries of other city officials. All 
fees which are chargeable by law for services rendered 
by such city justices of the peace in the cities or towns 
aforesaid shall be by them, respectively, collected, and on 
the first Monday of each month every such city or town 
justice of the peace shall make a report, under oath, to 
the city or town treasurer, of the amount of fees so by 
him collected, and pay the amount so collected into the 
city or town treasury, to the credit of the general funJ 
thereof. Said salaries shall be the sole compensation of 
said city justices. En. Stats. 1880, 34. Am'd. 1891, 456; 
1899, 88; 1900-01, 100; 1903, 210; 1905, 49; 1905, 50. 


There were two amendments of this se('tlon enacted on the same day, 
March 3, 1905 (Stats. 1905, pp. 49, 60). They were identical In lan- 
guage but one was to go into effect immediately. and the other on the 
ñrst Monday a.tter the first day ot J an uary. 1007. 


Cal. Rep. Cit. 68, 561; 58, 574; 58, 575; 58. 577; 59, 
599; 67, 633; 73, 506; 85, 596; 102, 17; 133, 76. 
Eligibility of justices of the peace: See post, sec. 159. 
Disabilities: See post, sees. 170 et seq. 
Fèes: See Const. Cal., art. 6, sec. 15. 
Act providing that mayor in certain cities shall not act 
as justice: See post, Appendix, Courts. 
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Creation of justices' courts in various places: See post, 
Appendix, Justices of the Peace. 
Act fixing jurisdiction and providing compensation for 
justices in cities and towns: See post, Appendix, Justices 
of the Peace. 

 104. Courts, where held. A justice's court may be 
h'eld at any pla
e selected by the justice hOlding the same, 
in the township for which he is elected or appointed; and 
such court shall be always open for the transaction or 
business. En. March 11, 1872. Am'd. 1880, 34. 
Hours of justice: See ante) S'ßC. 88. 
A 105. What Justice may hold court for another. A jus- 
tice of the pedJCe of any township, or city, or city and 
county may hold the court of any other justice of the peace 
of any towns-hip, city and county, or city within the same 
county, at his written request, and while so acting shall 
be vested with all the powers of the justice for whom he 
so holds .court. In which case the proper entry of the pro- 
ceedings before the attending justice subscribed by him 
shall be made in the docket of the justice for whom he so 
holds the court; a.nd the same shall be prima facie evidence 
of sucb proceedings, and form and become a part of the 
record of any, or any part of any and all actions, causes, or 
proceedings had before such attending justice while so 
hOlding the court.. En. 11arch 11, 1872. Am'd. 1880, 34; 
] S97, 8. 
Cal. Rep. Cit. 98, 240; 116, 507. 
Wi th respect to superIor courts: See sec. 71, ante. 

 106. Territorial extent of civil jurisdiction. The civil 
jurisdiction. of justices' courts extends to the limits of the 
townships in which they are held; but mesne and. final 
process of any justices' court in a county may be issued to 
and served in any part of the county. En. l\larch 11, 1872. 
Am'd. 1880, 34. 
Cal. Rep. Cit. 66, 443. 
Jurisdiction: 
e sec. 94, ante, and post, sees. 112 et seq. 
Process, where runs: See ante, sec. 96. 

 107. What Justices successors of others. The justices 
of the peace elected in the townships at the general state 
election of eIghteen hundred a.nd seventy-nine, or persons 
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appointed to fill their places, are successors of the justIces 
of the peace of the townships, respectively, who held office 
at the tI-me of such election; and, in case the townships of 
any county are hereafter changed or altered, the board or 
supervisors of such eounty shall make provisIon as to what 
ju.stices shall be successors of the justices of townships so 
chang-ed or altered. En. March 11, 1872. Am'd. 1880, 84 
Cat Rep. Oit. 143, 247. 
I 108. En. March 11, 1872. Rep. 1880, IL 

 109. En. March 11, 1872. Rep. 1880, 11. 


ARTICLE III. 
JUSTICES OF THE PEACE AND JUSTICES COURTS IN 
GENERAL. 


1 110. Terms of offlce. 
111. V9.t;anc1
s. 
111. Civil jurisdiction. 
113. Concurrent jurisdiction. 
114. Civil jurisdlction restricted. 
115. Criminal jurisdiction. 



 110. Terms of office. The term of office of justices 
of the peace Hhall be four years from and after twelve 
o'cl
k meridian on the first Monday after the first day 
of January next succeeding their election. En. March 11, 
1872. Am'd. 1880, 85; 1900-01, 630. 
Cal. Rep. Cit. 68, 661; 66, 10: 67, 633; 102, 17: 133, 76; 
183, 77. 



 111. Vacancies. If a vacancy occurs in the office of a 
justi.ce of the peace, the board of supervisors of the county 
shall- appoint an eligible person to hold the office for the 
remainder of the unexpired term. En. Stats. 1880, 36. 
Cal. Rep. Oit. 102, 15; 102, 16; 102, 17: 102, 18; 12
, 
139: 133, 75; 183, 76. 

 112. Civil Jurisdiction. The justices' cour
s shall 
have civil jurisdiction: 
1. In actions arising on contract for the re.covery of 
money only if thE." sum claimed, exclusive of Interest, does 
not amount to three hundred dollars; 
2. In actions for dan1ages for injury to the person, or for 
taking, detaining, or injuring persona.! property, or tor 
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Injury to real property where no issue is raised by the veri- 
fied ans,ver of the defendant involving the title to or pos- 
session of the same, If the damage claimed do not amount 
to three hundred dollars; 
3. In actions to recover the possession of personal prop- 
erty, If th9 value of such property does not amount to 
three hundred 
ollars; 
4. In actions for a fine, penalty, or forfeiture, not 
amounting to three hundred dollars, given by statute, or 
the ordinance of an Incorporated -city and county, city 
or town, where no issue is raised by the answer involving 
the legality of any tax, impost, assessment, toll, or muni- 
cipal fine; 
5. In actions upon bonds or undertakIngs conditIoned 
for the payment of money, if the sum clai"med does not 
amount to three hundred dollars, though the penalty may 
exceed that SUIll; 
6. To take and enter judgment for the recovery of money 
on the confession of a defendant, when the amount con- 
fessed, exclusIve of interest, .(ioes not amount to three 
hundred dollars. En. March 11, 1872. Am'd. 1880, 35. 
Cal. Rep. Cit. 60, 427; 69, 657; 91, 549; 97, 97; 102, 17; 
111, 422; 139, 406. Subd. 1-127, 559. Subd. 2-135, 
68. Subd. 4-80, 41; 130, 99. 
Local and special legislation with respect to jurIsdiction 
of justice is prohibited by arti-cle 4, se-ction 25, constitution 
of 1879. 



 113. Concurrent Jurisdiction. The justices' courts 
shall have c.oncurrent jurisdiction wIth the superior courts 
withIn their reðpective townships: 
1. In actions of forcible entry and detaIner, where the 
rental value of the property entered upon or unla wfuIIy 
detained dces not exceed twenty-five dollars per month, 
and the whole a.mount of damages claimed does not exceed 
two hundred dollars; 
2. In actions to e'nforce and foreclose Hens on personal 
property, 'where neither the amount of the liens nor the 
value of the property amounts to three hundred dollars. 
En. March 11, 1872. Am'd. 1877-8, 97; 1880, 35. 
Cal. Rei>. Clt. 90, 602; 130, 98; 130, 99. Subd. 1-137, 
604. 
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Concurrent jurisdiction: See Canst. Ca1., art. 6, sec. II. 
Forcible entry: See post, sees. 1159 et seq. 



 114. Civil jurisdiction restricted. Except as in the 
last preceding section provided, the jurisdiction of tile 
justices' courts shall not, in any case, trench upon the 
jurisdiction of the several courts of record of the state. 
nor extenrl to any action or proceeding against ships, ves- 
sels, or boats, for the recovery of seamen's w.ages for a 
voyage performe.d in whole or in part without the waters 
of this state. En. March 11, 1872. Am'd. 1880, 36. 
Cal. Rep. Cit. 55; 267. 
Not to trench upon jurisdiction of oourts of record: See 
Canst. Cal., art. 6, sec. 11. 
Actions against vessels: Sees. 813 et seq. 
115 fi 115. Criminal jurisdiction. The justices' courts shall 
, have jurisdiction of the following public offenses COID- 




. mitted within the respective counties in which such courts 
are established: 
1. Petit larceny; 
2. Assault or battery not charged to have been com- 
mitted upon a public officer in the discharge of his duties, 
or to b.ave been committed with such intent as to render 
the offense a felony; 
3. Breaches of the peace, riots, routs, affray's, committing 
a willful injury to property, and all misdemeanors punish- 
able by fine not exceeding five hundred dollars, or imprison- 
ment not exceeding six months, or by both such fine and 
imprisonment. En. March 11, 1872. Am'd. 1873-4, 3
9; 
1880, 36. 
Cal. Rep. Cit. 60, 104; 60, 152; 66, 4; 68, 413; 93, 236; 
96, 365; 97, 528; 115, 54. 
Act conferring power to act as police judges: See post, 
Appendix, Justices of the Peace. 


I 116. En. March 11, 1872. Rep. 1880, 21. 

 117. En. l'/Iarch 11, 1872. Am'd. 1873-4, 285': 1875-6, 
85. Rep. 1880, 21. 
Cal. Rep. Cit. 53, 413. 

 118. En. March 11, 1872. Rep. 1880, 21. 
I 119. En. Stats. 1873-4, 282. Rep. 1880, 21. 
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CHAPTER VI. 
POLICE COURTS. 


I 121. Provided for In Poll tical Caðe. 
I 121. Provided for In Political Code. Police courts are 
established in incorporated cities and counties, cities, and 
towns, and their organization, jurisdiction, and powers 
proYided for in the Poli-tical Code, part four. En. 
larch 
11, 1872. Am'd. 1880, 36. 
Cal. Rep. Oit. 66, 4; 99, 610. 
Proceedings in civil actions: See post, sees. 929 et seq. 
Police 
urts generally, their organization and juris'dic- 
lion: See Pol. C.ode s sees. 4424 et seq. 
Act providing that mayors in certain cities shall not be 
required to act as police judge: See post, Appendix, Courts. 
Act transferring business to after new constitution: See 
post, Appendix, Record.s. 


CHAPTER VII. 


GENERAL PROVISIONS RESPECTING COURTS OF JUSTICE. 


Article I. Publicity of Proceedings, 
 
 124, 125. 
n. Incidental Powers and Duties of Courts, 
 
 128-131. 
III. Judicia] Days, 
 
 133-135. 
IV. Proceedings in Case of Absence of Judge, 
 
 139, 140. 
V. Provisions Respecting Places of Holding Courts, 
I 142- 
144. 
VI. Seals of Courts, 
 
 147-153. 


ARTICLE I. 
PUBLICITY OF PROCEEDINGS. 



 U4. SIttings, public. 

 125. Sittings, private. 



 124. Sittings, public. The sittings 01 every court of 
justice shall be public, except as provided in the next 
section. En. l\far.ch 11, 1872. Am'd. 1880, 36. 
U. S. Const., art. 6, see. 1, amdts. 


I 125. Sittings, when private. In an action for divorce, 
criminal conversation, seduction, or breach of pl>omise or 
marriage, the court may dirert the trial of any issue ot 
fact joined therein to be priyate, and may exclude all per- 
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sons except the officers of the court, the parties, their 
witnesses, and counsel; provided, that in any cause the 
court nlay, in the exercise of a sound discretion, during 
the examInation of a witness, exclude any or all other 
witnesses in the cause. En. March 11, 1872. Am'd. 1873-4, 
284; 1880, 36. 
Cal. Rep. Cit. 43, 208; 99, 529: 99, 631; 103, 245. 
Records in divorce and attachment proceedings to be 
kept secret: See Pol. Code, sec. 1032. 
Exclusion of witnesses: Post, soo. 2043. 


ARTICLE II. 
INCIDENTAL POWER'S AND DUTIES OF COURTS. 


1 128: Powers respecting conùuct of proceedings. 
129. Courts of rec.ord may make rule25. 
130. When rules take effect. 
131. Probationary treatment of juvenile offend en. 



 128. Powers respecting cunduct of proceedings. Every 
court shall have power: 
1. To preserve and enforce order in Its immediate pres- 
enc.e; 
2. To enforce order in the proceedings before it, or be- 
fore a person or persons empowered to conduct a judicial 
investigation under its authority; . 
3. To provide for the orderly conduct of proceedings 
before it, or its officers; 
4. To compel obedience to its judgments, orders and 
process, and to the orders of a judge out of court, in an 
action or proceeding pending therein; 
5. To control in furtherance of justice, the conduct of its 
ministerial officers, and of all other persons in any manner 
connected with a judicial proceeding before it, in every 
matter appel'taining thereto; 
6. To compel the attendance of persons to testify in an 
action or proceeding pending therein, in the cases and man- 
ner provided in this code; 
7. To 8 dministe.r å-aths in an a'ction or proceeding pend- 
ing therein, and in all other cases where it may be neces- 
sary in the exercise of its powers and duties; . 
8. To amend and control its process and orders so as to 
make them conformable to law and justice. En. March 
11, 1872. JlTQ'd. 1880, 37. 
Cat Rep. Cit. 47, 134; 53, 207; 54, 237; 64, 345; 79, 602; 
96, 6; 112, 643. Subd. 5-140, 10. Sub-d. 6-140, 1U. 
Subd. 8-82, 468. 
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Power of judic
al officers: See post, sec. 177. 
Contempt: See post, sec. 1209; in jl..lßtice's court: See 
sees. 906 et seq. 
Subd. 6. Attendance of witnesses: See post, sees. 1985 
et Beq. 
SaW. 7. Administra.tion of oaths: See post, secs. 2æa 
et seq. 



 129. Courts of recoro may make rules. Every court 
of record may make rules not ineúnsistent with the laws of 
this state, for its own government and the government ot 
its officers; but such rules shall neither impose any tax or 
charge upon any legal proceeding, nor give any aUowance 
to any officer for services. En. Mar.ch 11, 1872. Am'd. 
1880. 37. 
CaI. Rep. Cit. 81, 483; 86, 432. 
Pr.ac. Act, sec. 643. En. April 29, 1851. 
When rules take effect: Sec. 130. 



 130. When rules take effect. Rules adopted by the 
supreme wurt shall take effect sixty d,ays, and rules 
adopted by superior courts, thirty days after their pu bl1- 
cation. En. March 11, 1872. Am'd. 1880, 37. 


I 131. Probationary treatment of juvenile offenders. 
1. The judge of the superior court in and for each 
county or city and county of the state, or where there 
are more than one jUdge ot said court, a majority of 
the judges thereof by an order entererd in the minutes or 
such court, may appoint seven discreet citizens of good 
moral character, and of either sex, to be known as pro- 
bation committee, and shall fill all vacancies occurring in 
such committee. The clerk of said court shall immedi- 
ately notify each person appointed on said committee and 
thereupon said versons shall appear before the judge ot 
said superior court in said county and qualify by taking 
oath, to be entered in the minutes of s3.id superior court, 
to faithfully perform the duties of a member of such pro- 
bation committee. 
2. The memb'2rs of such probation committee shall hold 
office for four years, and until their successors are ap- 
pointed, r>rovided that of those first appoin,too, one shall 
hold office for one year, two for two years, two for three 
years, and two for four years, the terms for whieh the 
respective membErs first appointed shall hold office to be 
Code Civil Proc.-I. 
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determined by Jot as soon atter their appointment as maYI 
be. \Vhen any vacancy oocurs in any probation com
 
mittee by expiration of the term of office of any member 
thereof, the successor shall be appointed to hold for the 
, 
term of four years; when any vacancy occurs for anYI 
other reason, the a.ppointee shall hold for the unexpired l 
term of his predecessor. 
S. The members of the probation committee shall serve 
without oompensation. 
4. The superior court or any jud'ge thereof may at any 
time require said probation committee or a probation 
officer to exami!le into the qualifications and management 
of any society, association or corporation, other than a 
state institution, applying to receive any child or children 
under this act, and to report to the court, provided that l l 
nothing in this section shall be construed as giving any 
probation committee or probation officer any power to 
enter any institution without the consent of such insti-' 
tu tion. 
It shall be the duty of each probation committee prior 
to December first in each year to prepare a report in writ- 
ing on the qualifi,cations and management of all societies, 
associations and corporations, except state institutions, ap-! 
plying for or receiving any child under this act frum the 
courts of their rf'spective counties, and in said report said, 
committee may 
iake such suggBstions or comments as to; 
them may seem fit; said report to be filed in the office 
of the clerk of the court apPointing such committee, for 
the infor,ma tion of the judges thereof. 
6. In counties of the first class there shall be one proba- 
tion officer and not more than five I{]eputy probation offi- 
cers; in counties of the second class, one probation officer 
and not more than one deputy probation officer; in all 
other counties there shall be one probation officer. 
In any county or city and oounty additional deputy pro- 
ba.tion officers may be appointed and their appointment ap- 
proved or disapproved as hereinafter provided, from time 
to time when in the opinion of the court it may be neces- 
sary, provided that they serve withou
 salary. 
6. The probation officer and deputy probation pfficers in 
all the counties of the state sh.all be allowed such necessary 
incidental expensés as may be authorized by a judge of the 
superior court; an d the same shall be a charge upon the 
county in which the court appointing them has jurisdic- 
tion, and the said expenses shall be paid out of the county 
treasury upon a warrant therefor issued by the said court. 
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7. The offices of probation officers and deputy probation 
officers are hereby created. The appointments of proba- 
tion officers and deputy probation officers to serve here- 
under in any county or city and county shall be made 
by the probation committee of said county or city and 
county from discreet citizens of good moral character. 
The appointments by each probation committee shall be 
m.ade in writing, signed by a majority of the mem.bers 
of such committee, and filed with the county clerk of. 
such county, and shaH be subject to and shall take e-tIe-ct 
upon approval by the judge of the superior court appoint- 
ing sucb committee, or by a majority of the judges thereat 
if there be more than one; such approval to be by order 
entered in the IIJinutes of said court. The term of office 
of probation offi.cers and of deputy probation officers shall 
be two years from the date of the said approval of their 
several appointments, such probation officers and deputy 
probation officers may at any time be removed by the 
judge approving their appointment in his discretion. 
8. Any of the duües of the probation officer may be 
performed by a 'de-puty probation offi.cer and shaH be per- 
formed by him whenever detailed to perform the same 
by the probation officer; and, it shan be the duty of the 
probation officer to see that the deputy probation officer 
performs his duties. 
9. It is the intention of this act that the same proba- 
tion committees, the same probation officers and deputy 
probation officers sh.all be appointed and serve under this 
act as under the alCt known as the juvenile court act, 
and entitled "An act defining and providing for the con. 
trol, protection and treatment of dep-endent and del1n- 
quent children; prescribing the powers aOO duties ot 
courts with respect thereto; providing for the appointment 
of probation offi.cers, and prescribing their powers and 
duties; providiug for the s-eparation of children from 
a'Ò.ults when ronfined in jails or other institutions. pro- 
viding for the apþOintment of boards to investigate the 
qualifications of organizations receiving children under this 
a?t
 and prescribing the duties of such boards; and pro- 
vIdIng when proceedings under this act shall be admissible 
in evi.denl'e," arid approved February 26, 1903; or under 
any laws amending or superseding the same. 
10. Either at the time of the arrest for crime or any 
person over sixteen years of age, or at the time of the 
plea or verdict of guilty, the probation officer of the 
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county of the jurisdiction of said crime shall, when so 
directed by the court, inquire into the antecedents, char- 
acter, history, family environ-m.ent and offense of such 

rson, and ID!lst report the same to the court and tile 
his report in writing in the records of said court. His 
report shall contain his recommendation for or against 
the release of ::,llch person on probation. If any such per- 
son shall be released on probation and committed to the 
- care of the prob.ation officer, such officer must keep a com- 
plete and accurate record in suitable books of the history 
of the case in court and of the name of the probation officer, 
and his a.cts in connection with said ease; also the age; 
sex; nativity; residence; education; habits of temperance; 
whether married or single; and the conduct, employment 
and oc-cupation and parents' occupation and condition o[ 
such person sO com.mitted to his care during the term of 
suc.h probation, and the result of such probation, which 
record shall be and constitute a part of the records of the 
court' anti shall at all times be open to the inspection of 
the court or any person appointed by the court for that 
purpose, as wen as of all magistrates and the chief of 
poli'ce or other head of the police, unless otherwise ordered 
by the court. 1ñe sa.id books of rec.ord shall be fur- 
nished by the county clerk of 'Said county, and shall bo 
pai-d for out of the county treasury. 
11. The prohihition officer shall furnish to each person 
released on probation and committed to his care, a writ- 
ten stateù1ent of the terms and conditions of his proba- 
tion, and sh all rpport to the court, 
udge, or justice ap- 
pointing him, any violation or breach of the terms and 
conditions imposed by sueh court on the person placed 
In his care. 
12. The probation officers and deputy probation omeera 
appointed under this section shall serve as such probation 
officers in all courts having original jurisdiction of crim- 
inal actions In this state. 
13. Such probation officer and each deputy probation 
officer shaII hayc) a.s to the person so oommitted to the 
care of such probation officer or deputy probatiÇJn officer, 
the power
 of a peace o:ffiær. En. Stats. 1903, 36. Am'd. 
1:>05, 780. 
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ARTICLE III. 


JUDICIAL DAYS. 


1 133. Days on which courts. etc., may be held. 
134. Nonjudicial days. 
135. Appointments on nonjudicial days. 


fi 133. Days on which courts, etc., may be held. Courts 
of justice rnay iJe held and judicial business transa.cted on 
any day, except as provided in the next section. En. March 
11, 1872. Amid. 1880, 37. 
Cal. Rep. Cit. 57, 406; 63, 421; 65, 621; 97, 392; 112, 610; 
112, 611. 
I 134. Nonjudicial days. No court shall be open, nor 
shall any judicial business be transacted, on Sunday, on 
th
.. .1lrst day of January, on the t,venty-second day of 
134 
Februa
y, on the thirtieth day of May, on the fourth day Am'c 
of July, on the ninth day of September, on the first Mon- p.43 
day of September, on the twenty-fifth day of December, 
on a day upon which an election is held throughout the 
state, or by the governor of this state, for a public fast, 
thanksgiving, ()r holiday, except for the following pur- 
poses : 
1. To give, upon their request, instructions to a jury 
when deliberating on their verdict. 
2. To receive a verdict or discharge a jury. 
3. For the exercise of the powers of a magistrate in a 
criminal action, or in a proceeding of a criminal nature. 
Provided, that the supreme court and the superior courts 
shall always be open for the transaction of business; and 
provided further'", that injunctions and writs of prohibition 
may be issued and served on any day. En. 1t/larch 11, 
1872. Am'd. 1880, 38; 1889, 46; 1893, 186; 1897, 15. 
Cal. Rep. Cit. 57, 406; 63, 421; 65, 621; 112, 610; 112, 
611; 138, 219; 147, 777. 
Holid.ays. Sec03. 10-13, ante. 
Courts always open: Canst. Cal., art. 6, sec. 5; secs. 47, 
73, 104, ante. 
Injunetions and writs of prohibition, issuance of, on 
nonjudicial days: Ante, sec. 76, subd. 6; and Canst. Cal., 
art. 6, see. 6. 
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135 
.m'd. 
.433 



 135. Appointments on nonjudicial days. U any day 
mentioned in the last section happen to be the day ap- 
pointe-d for the "holding or sitting of a cou'1t, or to whioh 
it is adjourned, it shall be deemed appointed for or ad- 
journed to the next day. En. March 11, 1812. Am'd. 1880, 
38. 


ARTICLE IV. 


PROCEEDrnGS IN CASE OF ABSENCE OF JUDGE. 



 139. Adjournment tor absence of judge. 

 140. Adjournment till next regular session. 


139 
m'd. 
433 



 139. Adjournment for absence of judge. If no judge 
attend on the day appointed for the holding or sitting of a 
court, or on the day to which it may have been adjourned, 
before noo'll, the sheriff or clerk shall adjourn the same 
until the next day, at 10 o'clock a. m., and if no judge 
attend on that ùay, before noon, the sheriff or clerk shall 
adjourn th
 same until the following d,a.y at the same hour, 
and so on, from day to -day for one week, unless the judge, 
by written order, directs it to be adjourned to some day 
certain, fixed in said order, in which case it shall be so 
adjourned. En. March 11, 1872. Am'd. 1880, 38. 
Nonjudicial day: Sees. 134, 135. 


40 
pl'd. 

33 


I 140. Adjournment till next regular session. If no 
judge attend for one week, and no written order be made, 
as provided in the last section, the sheriff or clerk shall 
adjourn the session until the time appointed for the hold- 
ing of the next regular sessIon. En. March 11, 1812. 
Am'd. 1880, 38. 
Sessions: Ante, sec. 73. 
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ARTICLE V. 


PROVISIONS RESPECTING PLACES OF HOLDING COURTS. 


1 14.2. Change in certain cases of place at holding court. 
143. Parties to appear at place appointed. 
144. When sheriff to provroe courtrooms, etc. 


I 142. Change in certain cases of place of holding court. 
The judge or judges authorized to hold or preside at a 
court .appointed to be held at a particular place in a city 
anù county, county, city, or town, may, by an orner filed 
with the city and county or county clerk, and published as 
he or they may prescri'be, direct that the court be held or 
continue.d at any other place in the city and county, county, 
city or town than that appointed, when war, insurrection, 
pestilence, or other public calamity, or the danger thereof, 
or the destruction or danger of th
 bllilding appointed for 
holding the court, may rendeI. it l1ee-essary; and may, in 
the same manner, revoke the order, and in his or their dis- 
cretion, appoint another plú.ce In. tl:e S3iffie city anI(} county, 
county, city or town, for holdiLg the court. En. March 
11, 1872. Am'd. 1880, 38. 


fi 143. Parties to aPìJC;J7 at place appointed. When the 
court is held at a pla
a appointed, as provided in the last 
section, every person held to appear at the court must 
appear at the pl
-0 gO appointed. En. March 11, 1872. 
Am'd. 1880, 39. 


o 144. When 
h
í"iff to provide court-rooms, etc. If 
 
suitable rooms for holding the superior courts and the Å 1
" 
chambers of the judges of said courts be not provided in m c 
any city and county, or county, by the supervisors thereof, p. 43. 
together with the attendants, furniture, fuel, lights, and 
stationery sufficient for the transaction of business, the 
courts, or the judge or judges thereof, may direct the 
sheriff of the city and county, or county, to provide such 
rooms, attendants, furniture, fuel, lights, and stationery, 
and the expenses incurred, certified by the judge or judges 
to be correct, shall be a charge against the city and 
county treasury, and pail1 out of the general fund thereof. 
En. March 11, 1872. Am'd. 1880, 39. 
Cal. Rep. Olt. 64, 245; 91, 367; 93, 382; 9
, 383; 96, 53. 
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ARTICLE VI. 


SEALS OF COURTS. 


147. Wha
 oourts shall have seals 
148. Seal at supreme cQurt. 
149. Seals of superior courts. 
150. Seals ot police courts or ciUes and counties. 
1
1. Seals, how provided; private seals, when use\1. 
]52. Clerk of court to kcE'p seal. 
lõ8. Seals of courts, to what documents affixed. 


a 147. What courts shall have seals. Each of the fol- 
lowing courts shall have a seal: 
1. The supreme court; , 
2. The superior COli rts ; 
3. The police court of every city and county. En. March 
11, 1872. Am'd. 1
80, 39. 
Seal or Court-Judicial notice taken of: Post, sec. 1875, 
subd. 4; court commissioner may provide official seal, sec. 
259, subd. 5. 
Seals how made: Ante, sec. 14. 
Police courts are not courts of record; See a.nte, secs. 
33, 34, and yet have a seal. 
A 148. Seal of supreme court. The seal used by the 
supreme court, abolished by the constitution, shall be the 
seal of the supreme court herein provided for; but the said 
court may direct the clerk of the supreme court to provide 
two duplicates of said seal, each of which shall be consid- 
ered the same as and have the same force and effect as the 
original. En. March 11, 1872. Am'd. 1880, 39. 



 149. Seals of superior courts. The seals of the BU- 
perior courts shall be circular, not less than one and three- 
fourths inches in diameter, and having in the center any 
word, words, or design adopted by the judges thereof, and 
the following inscription surrounding the same:' "Superior 
Court, -, California," inserting the name of the county, 
or city and county; provided, that the seal of any such 
court, which has been adopted previous to the passage of 
this act, shall be the sea] of such court, until another be 
adopted. En. March 11, 1872. Am'd. 1880. 39. 



11 


GENERAL PROYISIO
S. 


I G 150-153 


See act of !
arch 31, 18S0, validating writs, process and 
certificates issued from superior courts before seal pro- 
vided: See Stats. 1880, p. 19. 



 150. Seals of põlice courts of citiea and counties. 
The police court of every city and county rllay use any seal 
having upon it the inscription, "Police Court, -," (in- 
serting the name of the city and county). En. March 11, 
1872. Am'd. 1880, 39. 
Cal. Rep. Cit. 135, 352; 135, 353. 



 151. Seals, how provided; private seals, when used. 
Courts which have not the necessary seal provided, or the 
judge or jUdges thereof, shall request the supervisors of 
their respective counties or cities and counties, to provide 
the same, and in case of their failure to do so, may order 
the sheriff to provide the same, and the expense thereof 
shall be So charge against the county or city and county 
treasury, and paid out of the general fund thereof; and 
until such seal be provided, the clerk of each court may 
use his private seal, vlhenever a seal is required. En. 

Iarch 11, 1872. Am'd. 1880, 39. 



 152. Clerk of court to keep seal. The clerks of the 
court shall keep the seal thereof. En. March 11, 1872. 
Am'd. 1873-4, 284; 1880, 40. 



 153. Seals of courts, to what documents affixed. Th'a 
seal of a court need not be affixed to any proceeding there- 
in or document, except: 
1. To a writ; 
2. To the certificate of probate of a will, or of the ap- 
pointment of an executor, administrator, or guardian; 
3. To the authentication of a copy of a record, or other 
proceeding of a court, or of an officer thereof, or of a copy 
of a document on file in the office of the clerk. En. Stats. 
1880, 40. 
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Judicial Officers in General, 
 
 156-161. 
Powers and DutIes of JUdges at Chambers, 


 165-166. 
Disqualifications of Judges, 
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Incidental Powers and Duties of Judicial Offi- 
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 176-179. 
v. Miscel1aneous provisions Respecting Courts 
and Judicial Officers, 

 182-187. 


Chapter I. 
II. 


CHAPTER I. 
JUDICIAL OFFICERS IN GE...
ERAL. 


; 156. Qualifications of justices of supreme court. 
157. Qualifications of superior judges. 
158. Residence of superior judges. 
1 159 Residence and qualification of justices of the peace. 
160. .Judges holding superior courts at request of governor. 
161. .Justices and judges ineligible to other than Judicial office. 



 156. Qualifications of justices of supreme court. No 
person shall be eligible to the office of chief or associate 
justice of the supreme court, unless he shall have been a 
citizen of the United States and a resident of this state for 
two years next preceding his election or appointment, nor 
unless he shall have been admitted to practice before the 
supreme court of the state. En. l\rlarch 11, 1872. Am'd. 
1880, 40. . 
Judge must be an attorney: Const. Cat, art. 6, sec. 23. 

 157. Qualifications of superior judges. No person 
shall be eligible to the office of jUdge of a superior court 
unless he shall have been a citizen of the United States 
Rnd a resident of this state, for tvvo years next. preceding 
his election or appointment, nor unless he shall have been 
admitted to practice before the supreme court of the state. 
En. March 11, 1872. Am'd. 1880, 40. 
fi 158. Residence of superior judges. Each judge of a 
superior court shall reside at the COUllt)T seat of the county 
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in which such court is held, or within three miles thereof, 
and within the county, except that in the counties of Yuba 
and Sutter the judge may reside in either of said counties; 
provided, that when there is more than one judge of the 
superior court in a county, it shall not be necessary for 
more than one judge to reside at the county seat, as pro- 
vided herein. En. March 11, 1872. Am'd. 1880, 40; 1891, 
277. 
Act of March 2, 1897, Stats. 1897, p. 48, provided for 
separate judges for Sutter and Yuba counties. 


I 159. Residence and qualification of justices of the 
peace. Every justice of the peacð shall reside in the city 
and county, or township, in which his court is held, and 
no person shall be eligible to the office of justice of the 
peace unless he shall have been a citizen of the United 
States, and a resident of the city and county, or county, 
in which he is to serve for one year next preceding his 
election or appointment. En. March 11, 1872. Am'd. 1880, 
41. 


I 160. Judges holding superior courts at request of gov- 
ernor. If by reason of sicknðss, absence, disability, or 
other causes, a regular session of the superior court can- 
not be held in any county by the judge or judges thereof, 
or by a superior judge requested by him or them to hold 
such court, a certificate of that fact shall be transmitted by 
the clerk thereof to the governor, who may thereupon re- 
quest some other superior judge to hold such court; and a 
judge so holding a court at the request of the governor, or 
at the requf;st of the judge or judges of said superior 
court, shall be allowed his actual and necessary expenses 
in going to, returning from, and attending upon the busi- 
ness of such court, which shall be a charge against the 
treasury of the county where such court is held, and paid 
out of the general fund thereof. En. !\Iarch 11, 1872. 
Am'd. 1875-6, 85; 1880, 41; 1887, 147. 
Cal. Rep. Ci 1. 87, 397. 
Holding court for another judge: Ante, sec. 71. 

 161. Justices and judges ineligible to other than ju- 
dicial office. The justices of the supreme court and judges 
of the superior courts shall be ineligible to any other office 
or public employment than a judicial offi
 or employment 
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during the term for which they shall have been elected. 
En. March 11, 1872. Am'd. 1873-4, 284; 1880, 41. 
Ineligible to public employment: Const. Cal., art. 6, sec. 
18. 
. 162. En. March 11, 1872. Rep. 1873-4, 285; 1880, %1. 
Cal. Rep. Cit. 110, 425. 


CHAPTER II. 


POWERS OF JUDGES AT CHAMBERS. 



 165. Powers of justices of supreme court at chambers. 

 166. Powers of superior judges at chambers. 



 165. Powers of justices of supreme court at chambers. 
The justices of the supreme court, or any of them, may, at 
chambers, grant all orders and wrIts which are usually 
granted in the first instance upon an ex parte application, 
except writs of mandamus, certiorari, and prohibition; 
and may, in their discretion, hear applications to dis- 
charge such orders and writs. En. March 11, 1872. Am'd. 
1880, 41. 
Powers of judges out of court: Post, sec. 176. 


I 166. Powers of superior JUdges at chambers. The 
judge or judges of a superior court, or any of them, may, 
at chambers, grant all orders and writs which are usually 
grallted in the first instance upon an ex parte application, 
and may, at chambers, hear and dispose of such orders 
and writs; and may also, at chambers, appoint appraisers, 
receive inventories and accounts to be filed, suspend the 
powers of executors, administrators, or guardians in the 
cases allow
d by law, grant special letters of administra- 
tion or guardianship, approve claims and bonds, and di- 
rect the issuance from the court of all writs and process 
necessary in the exercise of their powers in matters of 
probate. En. March 11, 1872. Am'd. 1880, 41. 
Cal. Rep. Cit. 60, 227; 63, 444; 68, 641; 99, 513; 100, 
601 ; 127, 64. 
Power of judges out of court: Post, sec. 176. 
Chamber hours for judges: Pol. Code, sec. 4116. 
Power of judge of pro bate at chambers: Post, sec. 1305. 


I 167. En. March 11, 1872. Rep. 1880, 21. 
Cal. Rep. Cit. M, 179. 
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CHAPTER III. 
DISQUALIFICATIONS OF JUDGES. 
1 170. DisquaUfica tion to sit or act. 
171. Certain judges or county clerk not to practice law. 
. 172. No judicial officer to have partner practicing law. 



 170. Disqualification of judicial officer to sit or act. 
No justice, judge, or justice of the peace shall sit or act as 
such in any action or proceeding: 
1. To which he is a party or in which he is interested; 
2. When he is related to either party, or to an officer of 
a corporation which is a party, or to an attorney, counsel, 
or agent of either party, by consar guinity or affinity, with- 
in the third degree, computed according to the rules of 
law; provided, however, that if the parties to the action, 
or the executor, or administrator of the estate, or the 
guardian of the minor or incompetent person, or the re- 
ceiver, or the commissioner, or the referee, or the attorney 
for a party in all special proceedings of a civil or crim- 
inal nature, shall sign and file in the action or matter, a 
stipulation in writing waiving the disqualification herein, 
the judge or court may proceed with the trial or hearing 
with the same legal effect as if no such disqualification ex- 
isted. 
3. When, in the action or proceeding, or in any previous 
action or proceeding involving any of the same issues, he 
has been attorney or counsel for either party; or when he 
has given advice to either party upon any matter involved 
in the action or proceeding; 
4. When it appears from the affidavit or affidavits on 
file that either party cannot have a fair and impartial trial 
before any judge of a court of record about to try the case 
by reason of the prejudice or bias of such judge, said judge 
shall forthwith "Secure the services of some Qther judge, of 
the same or another county, to preside at the trial of said 
action or proceeding; provided, that in an action in the su- 
perior court of a county, or of a city and county, having 
more than one department, said action shall be transferrpd 
to another department thereof, and tried therein in the 
same manner as though originally assigned to such depart- 
ment. The affidavit or affidavits alleging the disqualifica- 
tion of a judge, must be filed and served upon the ad- 
verse party or the attorney for such party at least one day 
before the day set for trial of such action or proceeding; 
provided, counter-affidavits may be filed at least one day 




 
 171-173 


DISQUALIFICATtON
 OF JUDG
S. 


19 


therea.fter, or such further tiwe as the c.ourt may extend 
the time for filing such counter-affidavits, not exceeding 
five days, and for thi
 purpose the court may continue the 
trial; and in no one cause or proceeding can more than 
one such change of judges be had. But the provisions of 
this section shall not apply to the arrangement of the cal- 
endar, or to the regulation of the order of business, nor 
the power of transferring the action or proceeding to some 
other court, or the hearing upon such affidavits and coun- 
ter-affidavits. En. March 11, 1872. Am'd. 1880, 42; 1893, 
234; 1897, 287; 1905, 467. 
Cal. Rep. Cit. 55, 72; 56, 328; 58, 322; 59, 130; 66, 
309; 66, 310; 83, 617; 91, 353; 94, 27; 94, 28; 97, 
173; 97, 175; 98, 362; 100, 320; 103, 398; 105, 4GC; 
105, 557; 115, 696; 121, 106; 121, 109; 123, 413; 123, 
455; 126, 308; 129, 106; 132, 305; 136, 335; 141, 41. 
Subd. 1--118, 251; 121, 104; 121, 373; 126, 308. 
Subd. 2-91, 348; 120, 332. Subd. 4-123, 412; 129, 
104; 130, 307; 131, 240; 131
 251; 132, 303; 132, 
304; 136, 335; 136, 685; 139, 327; 143, 207. 
Change of venue: Post, sees. 397 et seq. 
Subd. 2. Consanguinity and affinity: See Civ. Code, sees. 
1390 et seq. 
Subd. 3. Judge cannot act as attorney: Post, secs. 171, 
172. 



 171. Certain judges or county clerk not to practice 
law. No justice, or judge of a court of rècord, or county 
clerk, shall practice law in any c.ourt of this state, nor act 
as attorney, agent, or solicitor in the prosecution of any 
clai.m vr application for lands, pensions, p.atent rights or 
other proceedings, before any department of the state or 
general government, or courts of the United States during 
his continuance in office; nor shall any justice of the 
peace practice law before any justice's court in the county 
in which he resi-des. En. March 11, 1872. Am'd. 1880, 42; 
1881, 78. 



 172. No judicial offic
r to have partner practicing law. 
No justice, judge, or other elective judicial offi.rer
 or court 
commissioner, shall have a partner acting as attorney or 
counsel in any court of this state. En. 1Ylarch 11, 1872. 
Am'd. 1880, 42. 
t 173. En. March 11, 1872. Rep. 1880, 21. 
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CHAPTER IV. 


INCIDENTAL POWERS AND DUTIES OF JUDICIAL OFFICERS. 


1 176. Powers of judges out of court. 
177. Powers of judicial officers as to conduct of proceedings. 
178. To puni5h for contempt. 
179. To take acknowledgments and affidavits. 



 176. Powers of judges out of court. A justice or 
judge may exercise out of court all the powers expressly 
conferred upon a justice or judge, as contradistinguished 
from the court. En. March 11, 1872. Am'd. 1880, 42. 
Cal. Rep. Cit. 68, 641. 
Powers of judge at chambers: Ante, sees. 165, 166. 
Power to administer oaths: Post, sec. 179. 



 177. Powers of judicial officers as to conduct of pro- 
ceedings. Every judicial officer shall have power: 
1. To preserve and enforce order in his immediate 
presence, and in proceedings before him, when he is en- 
gaged in the performance of official duty; 
2. To compel obedience to his lawful orders as provided 
in this code; 
3. To compel the attendance of persons to testify in a 
proceeding before him, in the cases and manner provided 
in this code; 
4. To administer oaths to persons in a proceeding pend- 
ing before him, and in all other cases whBre it may be 
necessary in the exercise. of his powers and duties. En. 
Jvlarch 11, 1872. Am'd. 1880, 42. 
Cal. Rep. Cit. 65, 615; 140, 217; 140, 221. Subd. 1-140, 
21G. Subd. 4-140, 13; 140, 216. 
Incidental powers of courts: Ante, sec. 128. 

 178. To punish for contempt. For the effectual exer- 
cise of the powers conferred by the last section, a judicial 
officer may punish for contempt in the cases provided in 
this code. En. 
larch 11, 1872. Am'd. 1880, 42. 
Cal. Rep. Cit. 140, 13; 140, 216; 140, 217; 140, 221. 
Contempt, generally: Post, sec. 1209; in justices' courts, 
post, sec. 906. 


, --- 
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fi 179. To take acknowledgments and affidavits. Each 
of the justices of the supren1e court, and judges of the 
superior courts, shall have power in any part of the state.. 
and every justice of the peace within this city and count}'-, 
. or county, and a judge of a police or other inferior court 
within his city and county, city, or town, to take and 
certify: 
1. The proof and acknowledgment of a conveyance of 
real property, or of any other written instrument; 
2. The acknowledgment of satisfaction of a judgment of 
any court; 
3. An affidavit or deposition to be used in this state. 
En. 1\1arch 11, 1872. Am'd. 1880, 42. 
Cal. Rep. Cit. 56, 465; 65, 615; 88, 410; 128, 420; 135, 
175, 140, 13; 140, 221. Subd. 1-64, 300. 
Subd. 1. Real property, acknowledgment of conveyance 
of: See Civ. Code, sees. 1180 et seq. 
Subd. 2. Satisfaction of judgment. Post, sec. 675. 
Subd. 3. Affidavit: Post, sees. 2009 et seq. Deposition: 
Post, secs. 2019 et seq. 


CHAPTER V. 


MISCELLANEOUS PROVISIONS RESPECTING COURTS AND JU- 
DICIAL OFFICERS. 



 182. 

 183. 

 184. 

 lS;). 

 186. 

 187. 


Subsequent applications for orders refused, when proJUblted. 
Violations of preceding section. 
Proceedings not affected by vacancy in office. 
Proceedings to be in English language. 
Abbreviati::)ll
 and figures. 
Means to carry jurisdiction into effect. 



 182. Subsequent applications for orders refused, when 
prohibited. If an application for an order made to a judge 
of a court in ,vhich the action or proceeding is pending is 
refused in whole or in part, or is granted conditionally, no 
subsequent application for the same order shall be made 
to any court com.mis8ioner, or any other judge, except of a 
higher court; but nothing in this section applies to mo- 
tions refused for informality in the papers or proceedings 
necessary to obtain the order, or to motions refused with 
liberty to renew the same. En. March 11, 1872. Am'd. 
1880, 43. 
Cal. Rep. Cit. 61, 194; 69, 635; 89, 338; 115, 697; 131, 
619. 
Orders and motions generally: Post, sees. 1003 et seq. 
Orders, appealable: Post, sec. 939, subd. 3. 
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 183. Violations of preceding section. A violation of 
the last section may be punished as a contempt; and an 
order made contrary thereto may be revoked by the judge 
or commissioner who made it, or vacated by a judge of 
the court in which the action or proceeding is pending. 
En. March 11, 1872. Am'd. 1880, 43. 
Cal. Rep. Ci t. 61, 194. 
Penalty for violation: Post, sees. 906, 1209. 
Ex parte order, vacating or modifying: Post, sec. 937. 



 184. Proceeåings not affected by vacancy in office. 
No proceeding in any court of justice, in an action or 
special proceeding pending therein, shall be affected by 
a vacancy in the office of all or any of the judges thereof. 
En. March 11, 1872. Am'd. 1880, 43. 


185. Proce.edings t
 be in English language. Every 
written proceeding in a court of justice in this state shall 
be in the English language, and judicial proceedings shall 
be conducted, preserved, and published in no other. En. 

farch 11, 1872. Am'd. 1880, 43. 



 186. Abbreviations and figures. Such abbreviations 
a.s are in co.mmon use may be used, and numbers may be 
expresf?ed by figures or nunlerals in the custom&ry man- 
ner. En. March 11, 1872. Am'd. 1880, 43. 
Cal. Rep. Cit. 135, 29. 



 187. Means to c:arry jurisdiction into effect. When 
jurisdi.ction is, by the constitution or this code, or by any 
other statute, conferred on a court or judicial officer, all 
the means necessary to carry it into effect are also given; 
and in the exercise of this jurisdiction, if the course of 
proceeding be not specifically pointed out by this code or 
the statute, any suitable process or mode of proceeding 
may be adopted which may appear most conformable to 
the spirit of this code. En. l\1arch 11, 1872. Am'd. 1880, 
43. 
Cal. Rep. Cit. 50, 542; 50, 545; G3, 507; 63, 508; 65, 1
2; 
71, G01; 72, 320; 72, 597; 75, 1GG: 76, 645; 81, 615; 
82, 467; 82, 4G8; 98, 493; 100, 120; 100, 1C9; 109, 255; 
113, 64; 117, 202; 118, 420; 121, 41; 124, 474; 137, 203; 
138, 495; 141, 553. 

 188. En. 1873-4, 285. Rep. 1880, 21. 
Code Civil Proc.-6. 
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JURORS. 


II 


PERSONS SPECIALLY INVESTED WITH POWERS OJ' 
A JUDICIAL NATURE. 
Chapter I. Jurors, 

 190-254. 

 II. Court Commissioners, 

 258, 259. 
CHAPTER 1. 
JURORS. 
Article I. .Jurors In General, 
 
 190-195. 
II. Qualifications and Exemptions of .Jurors, II 19S-!M. 
III. Of Selecting and Returning Jurors for Courts of Record, II 
204-2U. 
IV. Of Drawing Jurors for Courts of Record, fi 
 214-220. 
V. Of Summoning Jurors tor Courts of Record, fi 
 %25-228. 
VI. Of Summoning Jurors tor Courts not Of Record, G I 230-231 
VII. Ot Summoning .Jurors ot Inquest, a 235. 
VIII. Obedience to Summons, how Enforced, G 238.. 
IX. Ot Impaneling Grand Juries, 
 
 241-243. 
x. or Impaneling Trial Juries in Courts ot Record. I g 245, 247. 
XI. Of Imi)anellng Trial Juries in Courts not of Record, G G 250. 
251. 
XII. Of ImpaneUnC .Juries Of Inquest, I 25'- 


ARTICLE I. 
JURORS IN GENERAL. 


. 


G 190. 
I 191. 
1 192. 
193. 
l
. 
196. 


Jury defined. 
Different kinds ot juriea. 
Grand jury defined. 
Trial jury defined. 
Number of a trial jury. 
Jury ot inquest defined. 


I 190. Jury defined. A jury is a body of men tempo. 
rarily selected from the citizens of a particular district, 
and invested with power to present or indict a person for 
a public offense, or to try a question of f8JCt. En. March 
11, 1872. Am'd. 1880, 44. 
Jurors, qualifications and exemptions: Post, Sec!. 198- 
202. 
Selecting and summoning: Post, sees. 204, 238. 
Impaneling: Post, secs. 241-254. 
I 191. Different kinds of juries. Juries are of three 
kinds: 
1. Gra.n<l juries; 
2. Trial juries; 
3. Jw1es of inquest. En. March 11, 1872. Am'd. 1880, 
4
 




 


.runons. 
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 192. Grand jury defined. A grand jury is a body of 
men, nineteen in number, returned in pursuance of law, 
from the citizens of a county, or city and county, before a 
court of competent jurisdiction, and sworn to inquire of 
publioc offense committed or triable within the county, or 
city and county. En. Mareh 11, 1872. Am'd. 1875-6; 86; 
1880, 44. 
Cal. Rep. Cit. 54, 65; 54, 66; 69, 108; 92, 261; 9
 263; 119, 
&. 
Grand jury, impaneling: Post, sees. 241-243. 
How often drawn: Const. Cal., art. 1, sec. 8. 



 193. Trial jury defined. A trial jury is a body of men 
returned from the citizens of a particular district before 
a court or officer of competent jurisdiction, and sworn to 
try a.nd determine, by verdict, a question of fact. En. 

lareh 11, 1872. Am'ù. 1880, 44. 
Trial by jury: Post, sees. 600-619. 
Verdict, three-quarters of jury can find: Canst. Cal., 
art. 1, sec. 7. See also, post, sec. 618. 



 194. Number of a trial jury. A trial jury shall con- 
sist of twelve men; provided, that in civil actions and 
cases of misdemeanor, it may consist of twelve, or of any 
number less than twelve, upon which the parties may 
agree in open court. En. March 11, 1872. Am'd. 1880, 
44. 
Less than twelve: Const. Cal., art. 1, sec. 7. 

 195. Jury of inquest defined. A jury of inquest is a 
bOdy of men summoned from the citizens of a particular 
district before the sheriff, coroner, or other ministerial 
officer, to inquire of particular facts. En. March 11, 1872. 
Am'd. 1880, 44. 
Cal. Rep. Cit. 42, 382; 42, 385. 
ARTICLE II. 


QUALIFICATIONS A
D EXEMPTIONS OF roRORS. 

 198. Who competent to act as juror. 
1 199. Who not competent to act as juror. 
200. Who exempt from jury duty. 
201. Who may be excused. 

 202. Atfida"\'i.t ot claim to exemption. 

 198. Who competent to act as Juror. A person is 
competent to act as juror if he be: 
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1. A citizen of the United States of the age of twenty- 
one years, who shall have been a resident of the state one 
3'
ar, and of the county, or city and county, ninety days 
before being selected and returned; 
2. In posse-ssion of his natural faculties, and of ordinary 
intelligence, and not decrepit; 
3. Possessed of sufficient knowledge of the English lan- 
guage; 
4. Assessed on the last assessment roll of the county, 
or city and county, on property belonging to him. En. 
March 11, 1872. Am'd. 1875-6, 89; 1880, 45. 
Cal. Rep. Cit. 51, 599; 58, 266; 61, 553; 106, 318; 147, 
549. Subd. 4-123, 487. 
Residence, generally: See Con st. Cal., art. 2, sec. 4; 
Pol. Code, sec. 52. 

 199. Who not competent to act as juror. A person is 
not competent t.o act as a juror: 
1. "\VIlO does not possess the qualifications prescribed by 
the preceding section; 
2. Who has been convicted of malfeasance in office or 
any felony or other high crime; or 
3. Who has been discharged as a juror by any court of 
record in this state within a year, as provided in section 
203 of this code, or who has been drawn as a grnnd juror 
in ,any such court and served as such within a year, and 
been discharged. 
4. A person 'VfY ho is serving as a grand juror in any court 
of record in this state is not competent to act as a trial 
juror in any 
uch court. 
And a per:c;on who is serving as a trial juror in any court 
of this state is not competent to act as a grand juror in 
any su.ch court. En. March 11, 1872. Am'd. 1880, 45; 1905, 
'10. 

200 Cal. Rep. Cit. 106, 318; 123, 487; 147, 549. 
Am
d. 
p.433 0 200. Who exempt from Jury duty. A person is ex- 
empt from liability t.o act as a juror if he be: 
1. A judici.a.1, civil, or military officer of the United 
Stat
 or of this state; . 
2. A person holding a county, city and county, city, town 
or township offi-ce; 
3. An attorney at Jaw, or the clerk, secretary or stenog- 
npher of an attorney at law; 
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4. A minister of the gospel, or a priest of any denomina- 
tion following his profession; 
5. A teacher in a university, college, academy, or school; 
6. A practicing physician, or 'druggist actually engaged 
in the business of dispensing medicines; 
7. An officer, keeper or attendant of an almshouse, hos- 
pItal, asylum, or other charitable institution; 
8. Engaged in the performance of duty as officer or at- 
tendant of the state prison or of a county jail; 
9. Emplo:yed on board of a vessel navigating the waters 
of this s tat.e; 
10. An express agent, mail carrier, or a superintendent, 
employee, or operator of a telegraph or telephone company 
doing . a general telegraph or telephone business in this 
state, or keeper of a public ferry or tollgate.; 
11. An active member of the National Guard of Cali- 
fornia, or an a.ctive member of a paid fire department of 
any city and county, city, town, or village in this state, 
or an exempt member of a duly organized fire company; 
12. A superintendent, engineer, brakem,an, motorman, or 
oon-ductor on a railroad; or, 
13. A person drawn as a juror In any court of record in 
this state, upon a regular panel, who has served as such 
within a year or a person drawn or summ{)ned as a juror 
in any such court who has be.en dis r harged as a juror 
within a year as hereinafter provided. En. March 11.. 
1872. Am'd. 1873-4, 285; 1875-6, 86; 1880, 45; 1897, 186; 
1906, 71. 
Cal. Rep. Olt. Subd. 2-123, 486. 
Exemption, how claimed: Post, sec. 202. 
Subd. 11. Exempt fireman: Pol. Code, secs. 3337-8339. 
Members of National Guard: See Pol. Code, secs. 1936, 
1962. 


A 291. Who may be excused. A juror shall not be ex- 
cused by a court for slight or trivial cause, or for hardship 
or inconvenIence to his business, but only when material 
injury or ðestruction to his property, or of property in- 
trusted to him, is threatened, or when his own health, or 
the sickness or death of a member of his family, requIres 
his absence. En. March 11, 1872. Am'd. 1880, 46. 
Ca.l. Rep. Olt. 138, 268. 
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fi 202. Affidavit of claim to exemption. If a person ex- 
empt from liability to act as a juror, as provided in sec- 
tion two hundred, be summoned as a juror, he may make 
and transmit his affidavit to the clerk of the court for 
which he is summoned, stating his offi,ce, occupation, or 
employment; and such affidavit shall be delivered by the 
clerk to the judge of the court where the name of such 
person Is oalled, and if sufficient in substance, shall be re- 
ceived as an excuse for nonattendance in person. The 
affida vit sb all then be filed by the clerk. En. Stats. 1878-4, 
j86. Am'd. 1880, 46. 


ARTICLE III. 


OF SELECTING AND RETURNING JURORS FOR COURTS op. 
RECORD. 


204. Jury lists, by whom and when to be made. 
205. How selection shall be made. 
200. Lists to 
ontaln how many names. 
207. Repeale\1. 
208. Lists to be placed with olerk. 
209. Duty of clerk; jury boxes. 
210. Regular jurors to serve one year. 

 211. Jurora to be drawn from boxes. 


a 204. Jury lists, by whom and when to be made. In 
the month of January in each year it shall be the duty of 
the superior court in each of the oounties of this state, 
to mrake an order designating the estimated number of 
grand jurors, and also the num,ber of trial jurors, that 
will, in the opinion of sai-d court, be required for the 
transaction of the business of the court and the trial of 
oauses therein during the ensuing year; and immediately 
after siaid order designating the estimated number of 
grand jurors shall be made, the court shall select and list 
the grand jurors required by said order to serve as grand 
jurors In Bald superior court '<luring the ensuing year, or 
until new lists of jurors shall be provided, and said selec- 
tions and listings shall be made of persons suitable and 
competent to serve as jurors, as set forth and required 
in sections two hundred and five and two hundred and six 
of this code, which list of persons so selected shall at 
once be placed in the possession of the county clerK; and 
im mødiately after said order designating the estimated 
number of tri,al jurors shall be made, the board of super- 
visors shan select, as provided in sections two hundred 
and ti va and two hundred and six of this code, a list of 
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persons to serv
 as trIal jurors In the superior court of 
said county during the ensuing year, or until a new list 
of jurors shall be provided. In counties and cities and 
counties having a population of one hundred thousand 
Inhabitants or over, such selection shall be made by a 
majority of the judges of the superior courts. En. March 
11, 1872. Am'd. 1873-4
 286; 1875-6, 1880, 46; 1881, 69; 1893, 
297. 
Cal. Rep. Olt. 56, 87; 69, 544; 69, 549; 78, 239: 92, 242; 
104, 320; 106, 319; 116, 193; 116, 194; 116, 195; 138, 
269; 145, 295. 
I 205. How selection shall be made; The selections 
and listings shall be made of persons suitable and compe- 
tent to serye as jurors, who are assessed on the l,ast pre- 
ceding assessment roll of such county or cIty and county, 
and in making 8uch selections they shall take the names 
of such on]y as are not exempt from serving, who are in 
the possession of their natural f,aculties, and not infirm or 
decrepit, of fair character and approved integrity, and of 
Bound judgment. En. l\larch 11, 1872. Am'd. 1880, 4Gi 
1881, 70; 1893, 298. 
Cal. Rep. Cit. 95, 426; 116, 194; 145, 295. 
G 206. Lists to contain how many names. The Usts of 
jurors, to be made as provided in the preceding section, 
shall contain the num,ber of persons which shall have 
been designated by the court in its order. The names for 
such lists shall be selected from the different wards or 
townships of the respective countIes, in proportion to the 
number of inhabitants therein, as nearly as the same can 
be estimated by the persons making said lists; and said 
lists shall be kept separate and distinct one from the 
other. En. March 11, 1872. A:m'd. 1875-6, 87; 1880, 46: 
1881, 70. 
Cal. Re.p. Cit. 56, 87; 121, 8; 131, 252; 138, 269; 145, 295; 
145, 297. 
I 207. Repealed. En. March 11, 1872. Rep. 1875-6, 87. 
. 


fi 208. Lists to be placed with clerk. A certified list of 
the persons selected to serve as trial jurors shall at once 
be placed in the possession of and filed with the clerk of the 
superior court. En. March 11, 1872. Am'd. 1880, 46; 1881, 
70; 1893, 298. 
Cal. Rep. Clt. 66, 37; 108, 12. 
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 209. Duty of clerk; jury boxes. On receiving such 
lists, the county clerk shall file the same in his office, 
and write down the names contained thereon on separate 
pieces of paper, of the same size and appearance, and fold 
each piece so as to conceal the name thereon. He shall 
deposit the pieces of paper having on them the names of 
the persons selected to serve as grand jurors in a box, to 
be called the "grand jury box," and those having on them 
the names of the persons selected to serve as trial jurors, 
in a box to be called the "trial jury box. JI En. March 11, 
1872. Am'd. 1875-6; 1880, 47; 1881, 70. 
Ca!. Rep. Cit. 56, 38; 116, 193. 
fi 210. Regular jurors to serve one year. The persons 
whose names are so returned shall be known as regular 
jurors, and shall serve for one year, and until ()t}u:)
 persons 
are selected and returned. En. March 11, 1872. Am'd. 
1880, 47. 
Ca!. Rep. Cit. 69, 549; 73, 239; 106, :)19; 138, 269. 
fi 211. Jurors to be drawn from boxes. The names of 
persons drawn for grand jurors shan be drawn from the 
"grand jury box," and the names of persons for trial 
jurors shall be drawn from the "trial jury box"; and if, 
at the end of the year, there shall be the names of persons 
in either of the said jury boxes who may not have been 
drawn during the year to serve, and have not served as 
jurors, the names of such persons may be placed on the 
list of jurors drawn fOT the succeeding year. En. March 
1875-6, 87. Am'd. 1880, 47; 1881, 70. 
Cal. Rep. Cit. 56, 38; 69, 544; 104, 320; 106, 319; 131, 
252. 


ARTICLE IV. 


OF DRAWING JURORS FOR COURTS OF RECORD. 



 214. Order of judge or judges for drawing of JUT7. 

 216. Sheriff to be notified. 

 216. No section. 

 217. No section. 

 218. No section. 
S 219. Dra wing, how conducted. 

 220. Preservation of ballots drawn. 

 221. No seetloD. 



 214. Order of judge or judges for drawing of Jury. 
Whenever the business of the superior 
ourt shall require 
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the attendance of a trial jury fOT the trial of criminal cases, 
or where a trial jury shall have been demanded in any 
cause or causes at issue in said court, and no jury Is in 
attendance, the court may make an order directing a trial 
jury to be drawn, and summoned to attend before said 
court. Such order shall specify the number of jurors to 
be drawn, and the time at which the jurors are required 
to attend. And the cûurt may direct that such causes, 
either criminal or civil, in which a jury may be required, 
or in which a jury may have been demanded, be continued 
and fixed for trial when a jury shan be in attendance. 
En. March 11, 1872. Am'd. 1873-4, 287: 1875-6, 88; 1880, 47. 
Cat. Rep. Cit. 57, 124; 65,78; 97,176; 138,269; 139,64. 
Summoning jury. See sec. 226, post. 


I 215. Sheriff to be notified. Immediately upon the 
order mentioned in the preceding section being made, the 
clerk shall, in the presence of the court. proceed to draw 
the jurors from the "trial jury box." En. March 11, 1872. 
Am'd. 1873-4, 287; 1880, 47; 1881, 71. 
Cal. Rep. Cit. 55, 463; 65, 78. 
I 216. En. March 11, 1872. Rep. 1880, 21. 

 217. En. March 11, 1872. Am'd. 1873-4, 287. Rep. 
1880
 21. 
I 218. En. March 11, 1872. Rep. 188tJ, 21. 



 219. Drawing, how conducted. The clerk must con- 
duct said drawing as follows: 
1. He must shake the box containing the names of tha 
trial jurors, so as to mix the slips of paper upon which such 
names are written, as well as possible; he must then draw 
from said box as many slips of paper as are ordered by 
the court. 
2. A minute of the drawing shall be entered in the 
minutes of the court, which must show the name on each 
slip of paper so drawn from said jury box. 
3. If the name of any person is drawn from said box 
who is deceased or insane, or who may have permanently 
removed from. the county, or who is exempt from jury 
service, and the fact shall be made to appear to the satis- 
faction of the court, the name of such person shall be 
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omitted from the list, and the slip of paper having such 
name on it shan be destroyed, and another juror drawn in 
his place, and the fact shall be entered upon the minutes of 
the court. The same proceeding shall be had as often a..1;) 
may be necessary, until the whole number of jurors re- 
quired be dTa wn. After the drawing shall be completed, 
the clerk shall make a copy of the list of names of the per- 
sons so dra WJl, and certify the same. In his certificate he 
shall state the date of the order and of the drawing, and the 
number of the jurors drawn, and the time when and the 
place where such jurors are required to appear. Such cer- 
tificate and list shall be delivered to the sheriff for service. 
En. March 11, 1872. Am'd. 1880, 47; 1881, 71. 
Cal. Rep. Cit. 67, 124; 69, 109; 92, 242. 



 220. Preservation of ballots drawn. After a drawing 
of persons to serve as jurors, the clerk shall preserve the 
ballots drawn, and at the close of the session or sessions 
for which the drawing was had, he shall replace in the 
proper box from which they were taken all ballots which 
have on them the names of persons, who did not serve as 
jurors for the session or sessions aforesaid, and who are 
not exempt or incomþètent. En. March 11, 1872. Am'd. 
1875-6, 88; 188û, 48. 
I 221. En. March II, 1872. Rep. 1880, 21. 


ARTICLE V. 


OF SUMMONING J"URORS FOR COURTS OF RECORD. 


1 225. Sheriff to summon jurors, how. 
226 Of drawing and summoning jurors to attend forthwith. 
221. Of summoning jurors to complete a panel. 
228. Compensation of elisor. 


I 225. Sheriff to summon jurors, how. The sheriff, as 
soon as he receives the list or lists of jurors drawn, shall 
summon the persons named therein to attend the. court at 
the opening of the regular session thereof, or at such ses- 
SIon or time as the court may order, by giving personal 
notice to that effect to each of them, or by 12aving a ,vritten 
notice to that effect at his place of residence, with some 
person of proper age, and shall return the list to the court. 
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at the opening of the regular session thereof, or at such 
session, or time as the jurors may be ordered to .....ttend, 
specifying the names of those who were summoned, and 
the manner in which each person was notified. En. March 
II, 1872. Am'd. 1880, 48. 


I 



 226. Of drawing and summoning jurors to attend 
forthwith. Whenever jurors are not drawn or summoned 
to attend any court of record or session thereof, or a suf- 
ficient number of jurors fail to appear, such court may 
order 11 sufficient number to be forthwith drawn and sum- 
moned to attend the court, or it may, by an order entered 
in its minutes, direct the sheriff, or an elisor chosen by the 
court, forthwith to summon so many good and lawful men 
of the county, or city and county, to serve as jurors, as may 
be required, and in either case such jurors must be sum- 
moned in the manner provided in the preceding section. 
En. rvlarch 11, 1872. ..t\.m'd. 1873-4, 288; 1880, 48. 
Cal. Rep. Cit. 47, 95; 47, 136; 54, 401; 59, 363; 65, 151; 
69, 111; 92, 243; 92, 246; 92, 258; 92, 272; 95, 427; 
106, 318; 116, 195; 116, 508; 122, 237; 134, 438; 139, 
64; 142, 360. 



 227. Of summoning jurors to complete a panel. When 
there are not competent jurors enough present to form a 
panel the court may direct the sheriff, or an elisor chosen 
by the court, to summon a sufficient number of persons 
ha ving the qualifications of jurors to cemplete the panel, 
from the bod of the county, or city and county, and not 
from the bystanders; and the sheriff or elisor shall summon 
the number so ordered accordingly and return the names 
to the court. En. March 11, 1872. Am'd. 1873-4, 288; 1880, 
48. 
Cal. Rep. Cit. 59, 363; 106, 318; 113, 85; 116, 195; 138, 
269; 142, 360. 
Prac. Act, sec. 589. En. April 29, 1851. 



 228. Compensation of el isor. An elisor who shan, by 
order of a court of record, summon persons to serve aa 
jurors, shall be entitled to a reasonable compensation for 
his services, which must be fixed by the court and paid out 
of the county or city and county treasury, and out of the 
general fund thereot. En. Stats. 1875-6, 88. Am'd. 1880, 49. 
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ARTICLE VI. 
OF sriMMONn{G roRORS FOR COURTS NOT OF RECORD. 


1 230. Jurors for justices' or pollee courts. 
231. How to be summoned. 
232. Officer' 8 return. 



 230. Jurors for justices' or police courts. When jur- 
230 ors are required in any of the justices' courts, or in any po- 
m'd. lice or other inferior court, they shall, upon the order of 
I 434 the justice, or anyone of the justices where there is more 
than one, or if [of] the judge thereof, be summoned by the 
sheriff, constable, marshal, or policeman of the jurisdiction. 
En. March 11
 1872. . Am'd. 1880, 49. 
Cal. Rep. Cit. 145, 475. 



 231. How to be summoned. Such jurors must be sum- 
moned from the persons competent to serve as jurors, resi- 
dents of the city and county, township, city, or town in 
which such court has jurisdiction, by notifying them orally 
that they are summoned, and of the time and place at 
which their attendance is required. En. March 11, 1872. 
Am'd. 1880, 49. 



 232. Officer's return. The officer summoning StIch 
jurors shall, at the time fixed in the order, for their "appear- 
ance, return it to the court with a list of the persons 
summoned indorsed thereon. En. March 11, 1872, Am'd. 
1880, 49. 


ARTICLE VII. 


OF SUMMONING JURIES OF INQUEST. 
I 235. How to be summoned. 



 235. How to be summoned. Juries of inquest shall be 
sumInoned by the officer before whom the proceedings In 
which they are to sit are to be had, or by any sheriff, con- 
stable, or policeman, from the persons competent to serve 
as jurors, resident of the county, or city and county, by 
notifying them orally that they are so summoned, and of 
the time and place at which their attendance is required. 
En. March 11, 1872. Am'd. 1880, 49. 
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ARTICLE VIII. 


OBEDIE
CE TO SUMMONS. HOW ENFORCED. 
fi 238. Attachment and fine. 



 238. Attachment and fine. Any juror summoned, who 
willfully and without reasonable excuse fails to attend, may 
be attached ani! compelled to attend; and the court IE.ay 
also impose a fine not exceeding fifty dollars, upon which 
execution may issue. If the juror has not personally 
served, the fine must not be imposed until upon an order to 
show cause an opportunity has been offered the juror to be 
heard. En. March 11, 1872. Am'd. 1880, 49. 


ARTICLE IX. 


OF IMPANELING GRAND JURIES. 



 !oil. Grand juries, when and by whom impaneled. 

 24'2. How constituted. . 

 243. Manner of impaneling prescribed in Penal Code. 



 241. Grand juries, when and by whom impaneled. 
Every superior court, vthenever in the opinion of the court 
the public interest requires it, must make and file with 
the county clerk, an order_ directing a jury to be drawn, and 
designate the number, which, in case of a grand jury, shan 
not be less than twenty-five nor more than thirty. In all 
counties there shall be at least one grand jury drawn and 
impaneled in each year. Such order must designate the 
time at which the drawing v/ill tal\:e place.- The names of 
such jurors shall be dra,vD, the list of names certified and 
summoned, as provided for drawing and summoning trial 
jurors; and the names of any persons drawn, who may not 
be impaneled upon the grand jury, may be again placed in 
the grand jury box. En. J\Iarch 11, 1872. Am'd. 1880, 50; 
1881, 71; 1905, 139. 
Cal. Rep. Cit. 47, 136; 69, 109; 69, 546; 69, 549; 92, 242. 
Summoning grand jury: Const. Cal., art. 1, sec. 8. 
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 242. How constituted. When, of the persons sum- 
moned as grand jurors and not excused, nineteen are pres- 
ent, they shall constitute the grand jury. If more than 
nineteen of such persons are present, the clerk shall write 
their names on separate ballots, which he must fold so 
that the names cannot be seen, place them in a box, and 
draw out nineteen of tbem, and the persons whose names 
are on the ballots so drawn shall constitute the grand jury. 
If less than nineteen of such persons are present, the 
panel may be filled as provided in section two hundred and 
twenty-six of this code. And whenever, of the persons 
summoned to complete a grand jury, more shall attend 
than are required, the requisite number shall be obtained 
by writing the names of those summoned and not excused 
on ballots, depositing them in a box, and drawing as above 
provided. En. March 11, 1872. Am'd. 1875-6, 88; 1880, 50. 


I 243. Manner of impaneling prescribed in Penal Code. 
Thereafter such proceedings shall be had in impaneling 
the grand jury as are prescribed in part two of the Penal 
Code. En. March 11, 1872. Am'd. 1880, 50. 
CaI. Rep. Cit. 54, 66; 69, 111; 92, 258; 100, 316; 106, 
318; 134, 437. 
Formation of grand jury: See Pen. Code, secs. 894-901. 


ARTICJ
E x. 


Ol" IMP ANELING TRIAL JURIES IN COURTS OF RECORD. 



 246. Clerk to call list of jurors summoned. 

 247. Manner of imp
el1ng prescribed in part two. 



 246. Clerk to call list of jurors summoned. At the 
opening of court on the day trial jurors have been snm- 
moned to appear, the clerk shhll call the names of those 
summoned, and the court may then hear the excuses of 
jurors summoned. The clerk shall then write the names 
of the jurors present and not excused pon separate slips 
or ballots of paper, and fold such slips so that the names 
are concealed, and there, in the presence of the court, de- 
posit the slips or ballots in a box, which must be kept 
sealed or locked until ordered by the court to be opened. 
En. l\tlarch 11 J 1872. Am'd. 1880, 5.). 
Cal. Rep. Cit. 101, 544. 
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 247. Manner of impaneling prescribed in part two. 
Whenever thereafter a civil action is called by the court 
for trial, and a jury is required, such proceedings shall be 
had in impaneling the trial jury as are prescribed in part 
two of this code. If the action be a criminal one, the jury 
shall be impaneled as prescribed in the Penal Code. En. 
March 11, 1872. Am'd. 1880, 51. 
Formation of jury in civil action: See post, secs. 600-604. 
Criminal case: 'Bee Pen. Code, secs. 1055-1089. 
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ARTICLE XI. 


OF nfPANELING TRIAL JURIES IN COURTS NOT OF RECORD. 



 250. Proceedings In forming jury. 

 251. Manner of impaneling. 



 250. Proceedings in forming jury. At the time ap- 
pointed for a jury trial in justices', police or other inferior 
courts, the list of jurors sumnloned must be called, and the 
names of those attending and not excused must be written 
upon separate slips of paper, folded so as to conceal the 
names, and placed in a box, from which the trial jury must 
be drawn. En. March 11, 1872. Am'd. 1880, 51. 
Prac. Act, sec. 588. En. April 29, 1851. ' 


I 251. Manner of impaneling. Thereafter, if the action 
Is a criminal one, the jury must be impaneled as provided 
in the Penal Code; if a civil one as provided in part two of 
this code. En. 
Iarch 11, 1872. Am'd. 1880, 51. 
Similar provision: See ante, sec. 247. 


ARTICLE XII. 


OF IMPANELING JURIES OF INQUEST. 

 254. Manner of lmpanellng. 


I 254. Manner of impaneling. The manner of impanel- 
ing juries of inquest is prescribed in the provisions of the 
different codes relating to such inquests. En. March 11, 
1872. Am'd. 1880. 51. 
Cal. Rep. Cit. 43, 86; 43, 173. 
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CIIAPTER II. 


COURT COM:\nSSIO
ERS. 



 258. Appointm
nt and qualifications. 

 259. Powers of court commissioners. 


I 258. Appointment and qualifications. The superior 
court of every city and county in the state may appoint six 
commissioners, to be designated each as "court commis- 
sioner" of such city and county; and t.he superior court of 
every other county in the state may appoint one commis- 
sioner, to be designated as "court commissioner" of such 
coun ty. Such commissioners shall be ci tlzens of the 
United States, and residents of the city and county, or 
county, in which they are appointed, and hold offices dur- 
ing the pleasure of the courts appointing them. En. 
March 11, 1872. Am'd. 1880, 51. 
Court commissioners: See Const. Ca1., art. 6, sec. 14. 


I 259. Powers of court commissioners. Every court 
commissioner shall have power: 
1. To hear and determine ex parte motions for orders 
and writs, except orders or,writs of injunction in the supe- 
rior court of the county, or city and county, for which he is 
appointed; provided, that he shall have power to hear and 
determine such motions only in the absence or inability to 
act of the judge or judges of the superior court of the 
county, OT city and county; 
2. To take proof and report his conclusions thereon as 
to any matter of fact other than an issue of fact raised by 
the pleadings, upon which information is required by the 
court; but any party to the proceedings may except to 
such report within five days after WTitten notice that the 
same has been filed, and may argue his exceptions before 
the court on giving notice of motion for that purpose; 
3. To take and approve bonds and undertakings when- 
ever the sa.me may be required in actions or proceedings 
in such superior courts) and to examine the sureties 
thereon when an exception has been taken to their suffi- 
ciency, and to administer oaths and aftirmations, and take 
affidavits and depositions in any action or proceeding in 
any of the courts of this state, or in any matter or pro- 
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ceeding whatever, and to take acknowledgments and proof 
of deeds, mortgages, and other instruments requiring proof 
or acknowledgment for any purpose under the laws of 
this state; 
4. To charge and collect the same fees for the perform.- 
ance of official acts as are now or may hereafter. be al- 
lowed by law to notaries public in this state for like ser- 
vices; provided, that this subdivision shall not apply to 
any services of such commissioner, the compensation fOf 
which is expressly fixed by law; 
5. To provide an official seal, upon which must be en- 
graved the words "court commissioner" and the name of 
the county, or city and county, in which said commissioner 
resides; 
6. To autbenti<,ate with his official seal his official acts. 
En. March 11, 1872. Am'd. 1877-8, 98; ] 880, 51. 
CaI. Rep. Cit. 56, 465; 56, 627; 104, 682; 123, 99; 123, 
100; 128, 420; 130, 447. 
Judicial powers, persons having, order enforced before: 
Ante, sec. 128, subd. 2. 
References and trials by referees: See post, sees. 638 
et seq. 
Subd. 4. Fees of notaries public: See Pol. Code, sec. 
798. 
Justices of the peace and court commissioners are the 
o.nIy judicial officers who are authorized to receive fees: 
Const. Ca1., art. 6, sec. 15. 
Subd. 6. Official seals defined: See ante, sec. 14. 
Code Civil Proo.-T. 
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TITLE IV. 
MINISTERlAL OFFICERS OF COURTS OF JUSTICE. 
Chapter I. Of Ministerial Officers Generally, fi 262. 
II. Secretaries and Bailiffs of the Supreme Court, 


 265, 266. 
III. Phonographic Reporters, ag 268-27'. 


OHA.PTER I. 


OF MINISTERIAL OFFICERS GENERALLY. 



 262. Election, powers, and duties. where prescrlbe4. 


I 262. Election, powers, and duties, where prescrIbed. 
The modes and times of election, terms, powers, and duties 
of the attorney. general, clerk of the supreme court, re- 
porter of the decisions of the supreme court, clerks, sher- 
iffs, and coroners, are prescrib
d in the Political and Penal 
Codes. En. March 11, 1872. Am'd. 1.880, 52. 
Attorney general: See Pol. Code, sees: 470 et seq. 
Clerk of supreme court: Pol Code, SHes. 749 et seq. 
Reporter of supreme court decisions: Pol. Code, sees. 771 
et seq. 
County clerks: Pol. Code, secs. 4204 et seq. 
Sheriffs: Pol. Code, sec. 4176; Pen. Code, secs. 1216 et 
seq.; 1601 et seq. 
Coroners: Pol. Code, sees. 4285 at seq.; Pen. Code, sec. 
1510. 


CHAPTER n. 


SECRETARIES AND BAILIFFS OF THE SUPREME COURT. 


I 2615. Appointment. 
D 266. Tenur. of otnce, and dutlea. 


1.266. Appointment. The justices of the supreme court 
may appoint two secretaries and two bailiffs, who shall be 
citizens of the United states and of this state. En. lYIarch 
II, 1872. Am'd. 1880 63. 
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fi 266. Tenure of office, and duties. The secretaries and 
bailiffs shall hold their offi ces at the pleasure of the jus- 
tices, and shall perform such duties as may be required of 
them by the court or any justice thereof. En. March 11, 
1872. Am'd. 1880, 53. 
Cal. Rep. Cit. 83, 118. 


CHAPTER In. 


PHONOGRAPHIC REPORTERS. 


A us. 
ft 
9. 
1 270. 
271. 
272. 
273. 
21.. 


PhonoST8.phlc reporters for supreme court, where provIded for. 
Phonographic reporters for superior courts. their appointment. 
and èutles. 
Quallficatlons and test ot competency. 
Attention to duties, reporters pro tempore. 
Oa th ot offlc e. 
Reports prima facie correct statements. 
Compensation. 
Gen. Clt. to Chap.-Cal. Rep. Clt. 127, (28. 


I 268. Phonographic reporters for supreme court, where 
provided for. Phonographic reporters for the supreme 
court are provided for in part three of the Political Code. 
En. Stats. 1880, 58. 
Cal. Rep. Cit. 127, 160. 
Phonographic reporters: See Pol. Code, sec. 739 as to 
salary; sec. 769 as to appointment; and sec. 770 as to duty ., 
of phonographic 
eporter of supreme court. 


A 269. Phonographic reporters for superior courts, their \ 
s?pointment, and duties.. The judge or judges of any BU- 
perior court In the state may appoint a competent phono- 
graphic reporter, or as many such reporters as there are 
judges, to be known as official reporter or reporters of 
such court, and to hold office 'during the pleasure of the 
judge or judges appointing them. Such reporter. or any 
one of them, where there are two or more, must, at the 
request of eIther party, or of the court In a civil action or 
proceeding, and on the order of the court, the district attor- 
ney, or the attorney for defendant In a criminal action or 
proceeding, take down in shorthand all the testimony, the 
objections made, the rulings of the court, the exceptions 
taken, all arraignments, pleas and sentences of defendants 
In criminal cases, the arguments of the prosecuting at- 
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torney to the jury, and all statements and _
Inarks made 
and oral instructions given by the judge; and if directed 
by the court, or requested by either party, must, within 
such reasonable time after the trial of such case as the 
court may designate, write out the same, or such specific 
portions thereof as may be requested, in plain and legible 
longhand, or by typewriter, or other printing machine, and 
certify to the same as being correctly reported and tran- 
scribed, and when directed by the court, file the same with 
the clerk of the court. En. l\farch 11, 1872. Am'd. 1873-4, 
288; 1880, 63; 1903, 234. 
Cal. Rep. Clt. 49, 354; 64, 234; 64, 237; 127, 426; 145, 
39; 145, 40. . 


ft 270. Qualifications and test of competency. No per- 
son shall be appoint.ed to the position of official reporter of 
any court in this state, except upon satisfactory evidence 
of good moral character, and without being fiTst examined 
as to his competency by at le/ast three members of the bar 
practicing in said court, such members to be designated 
by the judge or judges of said court. The committee of 
members of the bar so designated shaH, upon the re'quest 
of the judge or judges of said court, examine any person 
as to his qualifications whom said judge OT judges ma.y 
wish to appoint as official reporter; and no peìson shall be 
appointed to such position upon whose qua1ifi
ations such 
committee shall not have reported favorably. The test of 
competency before such committee shall be as follows: 
.. The party examined must write In the presence of" said 
committee at the rate of at least one hundred and fifty 
words per minute, for five consecutive minutes, upon mat- 
ter not pTevious}.y written by or known to him, immediately 
read the same 
ack to the committee, Rnd transcribe the 
same into longhand writing, plainly and with accuracy. If 
he pass such test satisfactorily. the committee shall fur- 
nish him with a written certificate of that fact, signed by 
at least a majority of the members of the committee, 
whIch certificate shall be filed among the records of the 
court. En. March 11, 1872. Am'd. 1873-4, 400; 1880, 63. 
Ca!. Rep. Cft. 49, 364; 64, 234; 64, 237; 127, 426; 142, 
144. . 


G 271. Attention to duties, reporters pro tempore. The 
official reporter of any superior court shan attend to the 
duties of his office In person, except when excused for 
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good and sumci
nt reason by order of the court, which 
order shall be entered upon the minutes of the court. Em- 
ployment in ilis professional capacity elsewhere shall not 
be deemed a good and .sufficient reason for such excuse. 
When the official reporter of any court has been excused in 
the manner provided in this section, the court may appoint 
an official reporter pro tempore, who shall perform the 
same duties and :eceive the same compensation during 
t.he 
erm of his employment as the official reporter. En. 
March 11, 1872. Am'd. 1873-4, 400; 1880, 54. 
Cal. Rep. Cit. 49, 354; 64, 234; 64, 237. 
I 272. Oath of office. The oIDcial reporter of any court, 
or official reporter pro tempore, shaH, before entering 
upon the duties of his office, take and subscribe the con- 
stitutional oath ot office. En. 'Btats. 1873-4:, 4ùl. Am'd. 
1880, 54. 
CAl. Rep. Cit. 49, 354; 57, 652; 6., 238. 
I g73. Reports prima facie correct statements. The re- 
pctyt of tb.e official reporter, or official reporter pro tempore, 
of 
.y court, duly appointed and sworn, when transcribed 
and c
rtitied as b2ing a correct transcript of the tec;;timony 
and proceedings in the case, Is prima facie evidence of 
such testimony 
nd proceedings. En. Stats. 1873-4, 402. 
Am'd. 1880, 54; 1903, 234. 
Cat Rep. Cit. 49, 354; 57, 652; 73, 208; 73, 209; 75, 
303; 76, 283; 131, 480. 



 274. Compensation. For his services, the offi("ial rp. 
porter shaH receive the following fees, exeept in counti
-'s 
where a statute provides other"\-vise: 
For repol"ting testinlony and p:ï"oceedings, ten dolIars per 
day, wbieh ainount, when more than one case is rpportpd 
in one .jay, nlust be apportioned by the court between the 
severa] cases. 
For transeription, for one eopy, twenty cents per hUD- 
dred words; for t'wo copies ma(1e at onc time, fifteen cents 
e
ch per hnndrecl words; for three cOpie3 made at one 
tIme, eleven cents each per huncheù wor(ls; for four copies 
m
de at one time, nin
 cents each per hunJred words; and 
for :five or more copies lllacle at one time, eight cents each 
per hundred words. 
I.ll criminal easf>s, the fees for reporting and for tran- 
scrIpts ordered by the 
ourt to be made DIU::;t be paid OJlt of 
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the county treasury upon the order of the court; provided, 
that "Then there is no official reporter in attendance, and a 
reporter pro tempore is appointed his rpasonable expenses 
for traveling and rletpntion must be fixed and allowed by 
the court and paic' in like manner. 
In civil cases, the fees for reporting and for transcripts 
oraererl by the court to be made must be paid by the par- 
ties in equal proportions, and either party may, at his op- 
tion, pay the whole thereof; and, in either case, all 
amounts so paid by the party to whom costs are awarded 
must be taxed as costs in the case. The fees for tran- 
scripts and copies ordered by the parties must be paid by 
the party ordering the same. No reporter must be re- 
quired to perform any service in a civil case until his fees 
therefor have been paid to him or deposited with the 
clerk of the court. En. Stats. 1873-4, 403. Am'd. 1880, 54; 
1885, 218; 1903, 234. 
l)al. Rep. Cit. 49, 354; 57} 652; 59, 583; 64, 237; 64, 
243; 68, 195; 68, 198; 68, 200; 83, 363; 83 364; 83, 
365; 86, 494; 93, 514; 93, 515; 120, 128; 124, 388; 
124} 647; 127, 156; 127, 158; 127, 159; 127, 160; 
127, 161; 127, 162; 135, 651; 145, 40; 145, 608. 
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TITI-ÁE V. 
PERSONS SPECIALLY INVESTED WITH MINISTERIAL 
POWERS RELATING TO COURTS OF JUSTICE. 


Chapter 1. 
II. 


Attorneys and Counselors at Law, 

 275-299 
Other Persons Invested with Such Powers, 
 
304. 


CHAPTER I. 
.A-rI'ORNETS AND COUNSELOU AT LA..".. 
ITS. Who may be admItted &II a.ttorneJ1l. 
271. Qua.lificationa. 
271. Certitkate ot. 
mtAS1 OB and JJeenge., 
Z18. Oath. 
2'19. Attorneys of other states. 
280. Roll o! attorneys. 
28Oa. Effect of diploma from Hastings Con
e of Law. 
28L Penalty for practicing without license. 
2ä Duties. 
28S. Authority. 
2M. Change of attorney. 
285. Notice of change. 
284. Death or remova.l of attomey. 
287. Remova.l and suspens10n. 
288. Conviction of felony. 
289. Proceedings for removal or lJuspelUllon. 
290. Accusation. 
29L Verification. 

 292. Citation. 
I 293. Appearance. 
I 294. Objections to accusatfoa. 
G 295. Demurrer. 
I 296. Answer. 
129'l.Trlal. 
I 2
. Reterenee to take c!eposiUOI8" 
I" .Judcment. 
fi 275. Who may be admitted as attorneys. Any <-itizen 
or person ref:ddent of this state, who has bona firle declared 
hi3 or her i
tenti(\n to become a citizen in the manner re 
quired by law, of the age of twenty-one years, of good 
ID.Jral char3.cter, and who possesBes the necessary qualifi- 
cations of learning and ability, is entitled to aùmis
ion as 
attorney and counselor in all the courts of this state. All 
persons Sire attorney
 of the supreme court who were on 
the first day of J
nuary, eighteen hundred and eighty, en- 
titled to praetice in the court supers
derl thereby. En. 
March 11, 1872. Am'd. 1877-8, 99; 1880, 55. 
Cal. Rep. Cit. 86, 85. 
Admission of attorneys: See sections fol1o"\Ying this. 
Judges U'ust b..J licen::;cd attorneys: Ante, sees. 156, 157. 
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Judicial and ministeria.l officers, not to practice: See 
Pol. Code, sec. 4121; sec. 171, ante; nor to have a partner: 
Sec. 172, ante. 
Removal of attorneys: See post, sec. 287. 


I 276. Qualifications. Every applicant for admission 
as an attorney and counselor must produce satisfactory 
testimonials of a good moral character and undergo a strict 
examination in open court as to his qualifications by the 
justices of one of the district courts of appeal. En. March 
11, 1872. Am'd. 1873-4, 289; 1873-4, 404; 1880, 55; 1895, 
66; 1905, 5. 
Cal. Rep. Cit. 86, 86; 126, 87. 
Examination of candídate&. See supreme court rule L 


I 277. Certificate of admission and license. If, upon ex- 
amination, he is found qualified, the district court of ap- 
peal, before which he is examined, shall admit him as an 
attorney and counselor in all the courts of this state, and 
shall direct an order to be entered to that effect upon its 
records, and that a certificate of such record be given to 
him by the clerk of the court, which certificate shall be 
his license. Every person admitted to practice by a dis- 
trict court of appeal, either upon examination, or upon 
the production of a license from another state, as provided 
in section 279 of this code, may practice as an attorney in 
all of the courts of this state, including the supreme 
court; and every person now entitled to practice in the 
supreme court of this 'state may practice as an attorney 
in any district court of appeal. En. March 11, 1872. 
Am'd. 1880, 66; 1905, 6. 
Cat Rep. Cit. 86, 86; 146, 378. 
Disbarment: See post, secs. 287 et seq. 


I 278. Oath. Every person, on his admissIon, must 
take an oath to support the constitution of the United 
States and the constitution of the state of California, and 
to faithfully discharge the duties of an attorney and coun- 
selor at law to the best of his knowledge and 
bility. A 
certificate of such oath must be indorsed upon the license. 
En. Marc'"' 11, 1872. Am'd. 1880, 56. 
Cal. Rep. Cit. 69, 34; 75, 92; 86, 86. 
Duties: See post, S
. 282. 
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I 279. Attorneys of other states. Every citizen of the 
United SLates, or person resident of this state, who has, 
bona tide declared his intention to become a citizen in 
the manner required by law, who has been admitt&l to 
prartice law in the highest court of a sister state, or of 
a foreign country, where the common law of England 
constitutes the basis of jurisprudence, may be admitted 
to practice in all the courts of this state, by any dii)trict 
court of appeal, upon the production of his or her license, 
and satisfactory evidence of good moral character; but 
the court may examine the applic.ant as to his or her 
qualifications. En. March 11, 1872. Am'd. 1877-8, 99; 
1880, 56; 1905, 6. 
Cal Rep. Cit. 61, 123; 61, 124; 84, 165; 146, 378. 
"Stu.te" and WUDited States," defined: Ante, sec. 17, 
subd. 7. 

 280. Roll of attorneys. Every clerk of a district 
court of appeal shall keep a roll of attorneys and coun- 
selors admitted to practice by the court of which he is 
clerk, which roll must be signed by the person admitted 
before he receives his license. Every clerk shall, each 
month, certify to the clerk of the supreme court a list of 
the persons so admitted during the preceding month, 
with such other information as appears in regard thereto 
on his roll, an'(} the clerk of the supreme court shall keep 
a general roll of all the attorneys admitted to practice. 
En. March 11, 1872. Am' d. 1880, 66; 1905, 6. 
Cal Rep. Cit. 86, 86. 
. 
Attorneys of the supreme court: Ante, se-c. 275. 
I 280a. Effect of diploma granted by Hastings College of 
the law. Nothing in this chapter contained shall be con- 
strued as a repeal or modification of any existing provi- 
2S 
sion of J.aw relative to the effect of a diploma granted by Ené: 
the IIastings College of the Law. En. Stats. 1905, 6. p. 4 
I 281. Penalty for practicing without license. If any 
person shall practice law in any court, except a justice's 
court or police court, without having received a license 
as attorney and counselor, he shall be guilty of a con- 
tempt of court. En. March 11, 1872. Am'd. 1
80, 66. 
Cal. Rep. Cit. 86, 86. 
Contempt: Post, sees. 1209 et seq. 
Justices' court practitioners: Ante, sec. 98. 
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 282. Duties. It is the duty of an attorney and coun- 
selor: 
1. To support the constitution and laws of the United 
States and of this state; 
2. To maintain the res.pect due to the courts of justice 
and judicial officers; 
3. To c0uI1sel or maintain such actions, proceedings, or 
defenses only as appear to him legal or just, except the 
defense of 3 person charged with a public offense; 
4. To employ, for the purpose of maintaining the causes 
conficled to him, such means only as are consistent with 
truth, and never seek to mislead the judgp or any judicial 
officer by an artifice or false statement of fact or law; 
b. To maintain inviolate the confidence, and at every 
peril to himself, to preserve the secrets of his client; 
6. 'fo abstain from all offensive personality, and to ad- 
vance no fact prejudicial to the honor or reputation of a 
party or witness, unless required by the justice of the 
cause with which he is charged; 
7. Not to encourage either the commencement or the con- 
tinuance of an action or proceeding from any corrupt 
motive of passion or interest; 
8. Never to reject, for any considera tioD personal to 
himself, the cause of the defenseless or the oppressed. En. 
March 11, 1872. Am 'd. 1880, 56. 
Cal. Rep. Cit. 64,437; 69,35; 86,86; 130,123; 147, 
19. Subd. ]-6!\, 34. Subd. 2-64, 598; 75, 92; 84, 
81; 86, 86; 105, 480. Su bd. 3-130, 123. Subd. 4- 
64, 598; 67, 645; 71, 373; 130, 123. Subd. 5-69, 34. 
Subd. 6-105, 477. Subd. 7-84, 82. 
Su bd. 1. Oath: Ante, sec. 278. 
Subd. 3. Offender, public-defense of: See Pen. Code, 
sec. 987. 
Su bd. 5. Privileged communications: See post, sec. 
1881. 

 283. Authority. An attorney and counselor shall have 
authority: 
1. rfo bind his client in any of the steps of an action 
or proceeding by his agreement filed with the clerk, or 
entered upon the minutes of the court, and not other- 
WIse; 
2. To receive money claimed by his 
lient in an action 
or proceeding during the pendency thereof, or after 
judgn1ent, unless a revocation of his authority is filed, 
and upon the payznent thereof, and not otherwise, to dis- 
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charge the claim or acknowledge satisfaction of the judg- 
nlcnt. En. March 11, 1872. Am'd. 1886, 57. 
Cal. Rep. Cit. 52, 240; 53, 29; 53, 664; 59, 479; 63, 
92; 86, 86; 91, 491; 116, 492; 129, 200; 129, 689; 
130, 42; 130, 406; 143, 496. Subel. 1-52, 246; 62, 
491; 71, 465; 91, 490; 95, 287; 111, 277; 112, 609; 
116, 491; 117, 35; 129, 200; 130, 42; 130, 406; 133, 
201. Subò. 2-53, 29. 



 284. Change of attorney. The attorney in an action. 
or special proceeding may be changed at any time before 
or after judgment or final determination, as follows: 
1. Upon consent of both client and attorney, filed with 
the clerk, or entered upon the minutes; 
2. Upon the order of the court, upon the application of 
either client or attorney, after notice from one to the other. 
En. March 11, 1872. Am 'd. 1873-4, 289; 1880, 57. 
Cal. Rep. Cit. 53, 222; 56, 372; 62, 491; 65, 193; 112, 355; 
118, 590; 14:2, 528. Subd. 2-115, 88; 121, 166; 136, 172. 
Notice of substitution: See next section. 

 285. Notice of change. When an attorney is changed, 
as provided in the last section, written notice of the change 
and of the substitution of a new attorney, or of the ap- 
pearance of the party in person, must be given to the ad- 
verse party. Until then he must recognize the former at- 
torney. En. March 11, 1872. Am'd. 1880, 57. 
Cal. Rep. Cit. 53, 222; 56, 372; 56, 490; 62, 491; 65, 193; 
118, 590; 119, 108. 

 286. Death or removal of attorney. When an at- 
torney dies, or is removed or suspended, or ceases to act 
as such, a party to an action, for whom he was acting as 
attorney, must before any further procfledings are had 
against him, be required by the adverse party, by written 
notice, to appoint another attorney or to appear in per- 
son. En. March 11, 1872. Am'd. 1880, 57. 
Cal. Rep. Cit. 130, 289. Subd. 1-107, 82. Subd. 2-107, 
82. 



 287. Removal and suspension. An attorney and coun- 
selor may be removed or suspended by the supreme court, 
or any department thereof, or by any superior court of the 
state, for either of the following causes, arising after his 
admission to practice; 
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1. His conviction of a felony or misdemeanor- involving 
moral turpitude, in '
vhich case the record of eonviction 
shall be conclusive evidence; 
2. Willful disobedience or violation of an order of the 
court requiring him to do or forbear an act connected with, 
or in the course of his profession, which he ought in good 
faith to ùo or forbear, and any violation of the oath taken 
by him, or of his duties as such attorney and counselor; 
3. Corruptly or willfully and without authority appearing 
as attorney for a party to an action or proceeding; 
4. Lending his name to be used as attorney and coun- 
selor by another person who is not an attorney ana 
counselor. 
In all cases where an attorney is removed or suspended 
by a superior court the judgment or order of removal or 
suspension Dlay be reviewed on appf'al by the supreme 
court. En. March 11, 1872. Am'd. 1873-4, 289; 1880, 57. 
Ca!. Rep. Cit. 61, 123; 61, 127; 61, 130; 67, 358; 69, 34; 
69, 59; 78, 308; 86, 87; 107, 82; 107, 83; 114, 368; 
123, 523; 146, 600; 147, 12; 147, 14. Bubd. 2-64, 598. 
Subd. 4-36, 86. 


Attorney has right to make a defense: See post, sees. 
292 et seq. 
Attorney defending prosecution instituted by hiros.elf or 
partner forfeits Hcense: See Pen. Code, sec. 162. 

 288. Conviction of felony. In case of the conviction 
of an attorney or counselor of a felony or misdclnea nor, 
involving moral turpitl1rle, the clerk of the court in which 
such conviction is had shall, within thirty days thereafter, 
transrnit to the supreme court a certified copy of the record 
of conviction. En. l\larch 11, 1872. Am'd. 1880, 57. 
Ca!. Rep. Cit. 66, 400; 123, 523. 

 289. Proceedings for removal or suspension. The 
proceedings to remove or suspend an attorney and coun- 
selor, under the first subdivision of section two hundred 
and eigthy-seven must be taken by the court on the 
receipt of a certified copy of the recorù of Gonviction. 
The proceedings unùer the second, third, or fourth sub- 
divisions of section t,,\",o hundred and eighty-seven may 
be taken by the court for the nlattcrs within its knowl- 
eùge or may be taken upon the infornlation of another. 
En. March 1, 1872. Am'd. 1880, 58. 
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 290. Accusation. If the proceedings are upon the in- 
formation ot another, the accusations must be in writing. 
En. 
Iarch 11, j S72. Am'd. 1880, 58. 
Cal. Rep. Cit. 68, 41; 102, 467. 

 291. Verification. The accusation must state the 
matters charged and be verifi
 by the oath of some per- 
son to the ettect that the charges therein contained are 
true. En. March 11, 1872. Am'd. 1880, 58. 
Cal. Rep. Cit. 58, 40; 68, 41; 102, 467; 147, 9; 147, 10. 
fi 292. Citation. Upon receiving the accusation, the 
court shall make an order requiring the accused to appear 
and answer it at a specified time, and shall cause a copy 
of the order and of the accusation to be served upon the 
accused at least five days before the day appointed in the 
order. En. March 11, 1872. Am'd. 1880, 58. 

 293. Appearance. The accused must appear at the 
time apPointed in the order and answer the accusation, 
unless for sufficient cause the court assign another day 
for that purpose. If he do not appear, the court may pro- 
ceed and determine the accusation in his absence. En. 
March 11, 1872. Am'd. 1880, 68. 



 294. Objections to accusation. The a
cused may an- 
swer to the accusation either by objecting to its sufficiency 
or denYIng it. En. March 11, 1872. Am'd. 1880, 5R. 
I 295. Demurrer. If he object to the sufficiency of the 
alccusation, the objectIon must be in writing, but need not 
be in any specific form, .it being sufficient if it presents in- 
telligibly the grounds of the objection. If he deny the 
accusation, the denial may be oral and without oath, and 
must be entered upon the minutes. En. March 11, 1872. 
Am'd. 1880, 58. 


I 296. Answer. If an objection to the sufficienc:r of the 
. accusation be not sustained, the accused must answer with- 
in such time as may be desIgnated by the court. En. 
March 11, 1872. Am'd. 1873-4, 290; 1880, 58. 


I 297. Trial. If the accused plead guilty, or refuse to 
answer the accusation, the court shall proceed to judg- 
ment of removal or suspension. If he deny the matt
rs 
charged, the court shall, at such time as It may appoint., 
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proceed to try the accusation. En. March 11, 1872. Am.d. 
1880, 58. 
Cal. Rep. Oit. 114:, 370. 


fi 298. Reference to take depositions. The court may, 
in its discretion, order a reference to a committee to take 
depositions in the matter. En. March 11, 18 t 12. Am'4. 
1880, 58. 



 299. Judgment. Upon conviction, in cases arising 
under ilie first subdivision of section two hundroo and 
eighty-::;even, the judgment of the court must be that the 
name of the party shall be stricken from the roll or at- 
torneys and counselors of the court, and that he be pre- 
cluded from practicing as such attorney or counselor in 
all the courts of this state; and upon conviction in cases 
under the other subdivisions of that section, the judg- 
ment of the court may be according to the gravity of the 
offense charged; deprIvation of the right to practice as 
attorney or counselor in the courts of this state per- 
manently, or for a limited period. En. March 11, 1872. 
Am'd. 1873-4, 290; 1880, 58. 
Ca.l. Rep. Cit. 67, 614; 78, 308; 107, 82. 


CHAPTER II. 


OTHER PERSONS INVESTED WITH SUCH POWERS. 


I 304. Receivers, e%ecuto
 admlnlstratora. and guardians. 



 304. Receivers, executors, administrators, and guar. 
dians. The appointment, powers, and duties of receivers, 
executors, administrators, and guardians, are provided for 
and prescribed in parts two and three of this code. En. 
March 11, 1871. Am'd. 1880, 59. 
Cal. Rep. Clt. 56, 627. 
Receivers: See post, secs. 664-569. 
Executors and administrators: See post, TItle XI. 
Guardians: Post, secs. 1747-1809. 
The foregoing section ends part one, whIch was entirely 
amended and the foregoing part one, adopted as a substi- 
tute therefor, by act approved April 1, 188o-Amendments 
1880, 21 (Ban. ed. 63); took effect immediately-repealed 
all acts and parts ot acts in conflict therewith. 



PA RT II. 
OF 01 V 1L ACTIONS. 
Title I. Of the Forms of Civil Actions, 

 307-309. 
II. Time of Commencing Civil Actions, 

 312-363. 
III. Parties to Civil Actions, 

 367-390. 
IV. Place of Trial of Civil Actions, 

 392-400. 
V. 
Ianner of Commencing Suit, 

 405-416. 
VI. Pleadings in Civil Actions, 

 420-476. 
'TII. Provisional Remedies in Civil Actions, 

 478-574. 
VIII. Trial and Judgment in Civil Actions, 

 577-G80lh. 
IX. Execution of the Judgment in Civil Actio"ns, 

 
681-72l. 
X. Actions in Particular Cases., 

 726-827. 
XI. Proceedings in Justices' Courts, 

 832-926. 
XII. Proceedings in Civil Actions in Police Courts, 


 929-933. 
XIIT. Appeals in CiviJ Actions, 

 9
6-980. 
XIV. Miscellaneous Provisions, 

 989-1059. 


TITLE I. 


or TH'JD PORK OF CIVIL ACTIONS. 


! 8OT. One form of clvU &CHoll only. 
308. Parties to actions, bow deølgnateð. 

. SpecIal issue. not made by pleading., how trted. 


G 307. One form of civil action only. There Is In this 
state but one form of clvU actions for the enforcement or 
protection of private rlgh ts and the redress or prevention 
of private wrongs. En. March 11, 1872. 
Cal. Rep. Cit. 69, 267; 76, 521; 88, 443; 93, 67; 99, 171; 
105, 408; 106, 657; 117, 6; 126, 634. 
Prac. Act, sec. 2. En. April 29, 185L 
Cal. Rep. Cit. 1, 173. 



 308. Parties to actions, how designated. In such ac- 
tion, the party complaining is known as the plaintiff, and 
the adverse party as the defendant. En. March 11, 1872. 
Cal. Rep. Cit. 127, 637. 
Prac. Act, ssec. 2. En. AprIl 29, 1851. 
Ca.!. Rep. Cit. 29, 166. 


(lU) 
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I 309. Spe,clal Issues not made by pleadings, how trfed. 
A question of fact not put In Issue by the pleadings may' be 
tried by a jury, upon an order for the trial, staUng dis- 
tinctly and plainly the question of fact to be tried; and 
such order is the only authority necessary for a trIal. En. 
March 11, 1872. 
CaI. Rep. Olt. 67, 62. 
Prac. Act, sec. 3. En. April 29, 185L 
Cal. Rep. Clt. 42, 628. 


TITLE II. 
OF THE TI?vIE OF COMMENCING CIVIL ACTIONS. 
Chapter I. The Time of Commencing Actions in General, 
I 312. 
II. The Time of Commencing Actions for the Re- 
covery of Real Property, 

 815-328. 
III. The Time of Commencing Actions Other 
Than for the Recovery of Real Property, 

 
 335-349. 
IV. General ProvIsions as to the Time ot Com- 
mencing Actions, 
ä 360-363. 


CHAPTER L 


THE TIME OF COMMENCING ACTIONS IN GENERAL. 


I 312. Commencement of civil actlonø. 



 312. Commencement of civil actions. Oivl1 actions, 
wIthout exception, CÁ.n only be commenced within the 
periods prescribed In t1kl\3 title, after the cause of action 
shall have accrned, unlssit ,\7h'8re, in special cas
s, a dlf- 
fereút limitation Is prescrIbed by statute. En. March 11, 
1872. Am'd. 1897, 16. 
Cat. Rep. Cit. 64, 150; 74, 479; 89, fi38; 92, 62g; 99, 503; 
99, 614; 115, 172; 121, lS8; 134, 468; lA
, 470; 1
3, 
223; 144, 248; 144, 249; 147, 658. 
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CHAPTER II. 


THE TIME OF COMMENCING ACTIONS FOR THE RECOVERY OV 
REAL PROPERTY. 


G 815. When the p
ople will not sue. 
G 316. When action cannot be brought by grantee from the state. 
G 317. When actions by the people or their grantees are to be brought 
within five years. 
D S18. Seisin within five years, when necessary in action for real prop- 
erty. 
I 819. Such seisin, when necessary In action or defense arising out of 
title to or rents of real property. 
I 820. En try on real estate. 
I 821. Possession, when pre
umed. Oocupation deemed under legal 
title, unless adverse. 
I 322. Occupation un'der written instrument or judgment. when deemed 
adverse. 
I 323. What constitute. adverse possession under written Instrument 
or judgment. 
I 324. Premises actually occupied under claim of title deemed to bl 
held adveraely. 
I 325. What constitutes adverse possession under claIm of title not 
wri t ten. 
I 826. Relation ot landlord and tenant. as affecting adverse possession. 
327. Right ot possession not affected by 'descent cast. 
328. Certain disabiUtles excluded from time to commence actions. 
G 316. When the people will not sue. The people of this 
state will not sue any person for or in respect to any real 
property, or the Issues or profits thereof, by reason of the 
right or title of the people to the same, unless: 
1. Such right or title shall have accrued within ten 
years before any action or other proceeding for the same 
15 commenced; or, 
2. The people, or those from whom they claIm, shall 
have receIved the rents and profits of such real property, 
or of some part thereof, within the space of ten years. 
En. l\Iarch 11, 1872. 
Ca!. Rep. Clt. 68, 807; 63, 810; 66, 563; 66, 564: 67, 
6GB; 83, 286; 88, 287; 83, 288; 98, 305; 98, 402. 
TItle by occupancy: Clv. Code, sec. 1007. 
G 316. When action cannot be brought by grantee from 
the state. No action can be brought for or in respect to 
real property by any person claiming under letters patent 
or grants from this state, unless the same might have 
been commenced by the people as herein specified, in 
case such patent had not been issued or grant made. 
En. l\larch 11, 1872. 
Cal. Rep. Cit. 63, 307; 63, 810; 67, 663; 83, 286; 83, 
287; 122. 157. 
Code Civil Proc.-8. 
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 317. When actions by the people or their grantees are 
to be brought within five years. 'Vhen letters patent or 
grants of real property issued or made by the people of 
this state are declared void by the determination of a 
con1petent court, an action for the recovery of the prop- 
erty so conveyed may be brought, either by the people 
of the state, or by any subsequent patentee or grantee of 
the property, his heirs or assigns" within five years after 
such deterInination, but not after that period. En. March 
11, 1872. Am'd. 1873-4, 291. 



 318. Seisin within five years, when necessary in ac- 
tion for real property. No action for the recovery of real 
property, or for the recovery of the possession thereof, 
can be maintained, unless it appear that the plaintiff, his 
ancestor, predecessor, or grantor, was seised or possessed 
of the property in question, within five years before the 
commencen1ent of the action. En. March 11, 1872. 
Cal. Rep. Cit. 48, 408; 55, 95; 58, 23; 63, 267; 63, 307; 
65, 116; 66, 111; 67, 663; 68, 351; 68, 351; 68, 352; 
68, 563; 69, 130; 71, 346; 71, 348; 72, 269; 77, 258; 
80, 465; 80, 495; 80, 503; 83, 287; 84, 543; 84, 586; 
85, 443; 89, 538; 90, 228; 91, 413; 91, 415: 91, 502; 
92, 454; 92, 666; 95, 125; 96, 312; 96, 465; 97, 52; 
97, 157; 101, 243; 101, 244; 109, 275; 112, 441; 112, 
442; 112, 443; 117, 57; 119, 312; 122, 50; 122, 157; 
12,1, 480; 125, 259; 129, 9; 129, 674; 132, 78; 132, 
117; 137, 530; 138, 229; 138, 230; 139, 97; 140, 144; 
140, 145; 140, 146; 140, 147; 140, 148; 144, 27; 144 
45; 144,455; 145,118; 146,580; 147,557; 147,558; 
147, 559. 
Adverse possession. Secs. 321 et seq., infra. 
Trespass upon real property, action for, must be 
brought within three years: Sec. 338, post. 
Possession, presunlptive evidence of ownership: See 
post, sec. 1963, subd. 11. 
Action includes a special proceeding of a civil nature: 
Sec. 363, post. 

 319 Such seisin, v:'hen necessary in action OJ;" defense 
arising out of title to or rents of. real property. No cause 
of action, or defense to an action, arising out of the title 
to real property, or to rents or profits out of the same, 
can be effectual, unless it appear that the person prose- 
cuting the action
 or making the defense, or under whose 
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tiUe the action is pro.g,ecuted or the defense is made, or 
the ancestor, predecessor or grantor of su
h person, was 
seised or possessed of the premises in question within 
fi ve years before the commencement of the act in. respect 
to which such action is prosecuted or defense made. En. 
March 11, 1872. ' 
Cal. Rep. Cit. 65, 95; 68, 23; 
 307; 65, 116; 66, 111; 
67, 333; 68, 348; 68, 351; 69, 130; 71, 39; 71, 346; 
71, 348; 72, 269; 73, 294; 77, 258; 80, 465; 83, 287; 
84, 543; 84, 586; 85, 443; 86, 529; 90, 228; 91, 413; 
91, 415; 92, 454; 96, 465; 109, 269; 109, 275; 112, 
<4:41; 117, 57; U9, 312; 122, 157; 124, 449; 125, 259; 
129, 9; 132, 78; 132, 117; 138, 229; 138, 230; 144, 
45. 
Action includes a special proceeding of a civil nature: 
Post, sec. 363. 

 320. Entry on real estate. No entry upon real estate 
is deemed sufficient or valid as a claim, unless an action 
be commenced thereupon within one year after making 
such entry, and within five years from the time when the 
right to make it deswnded or accrued. En. March 11, 
1872. 
Cal. Rep. Cit. 63, 307; 66, 111; 109, 269; 125, Z59. 
I 321. Possession, when presumed. Occupation deemed 
under legal title, unless adverse. In every action for the 
recovery of real property, or the pos.session thereot, the 
person establishing a legal title to the property is pre- 
sumed to haye been possessed thereof within the time re- 
quired by law, and the occupation of the property by any 
other person is deemed to have been under and in sub- 
ordination to the legal title, unless it appear that the 
property has 'geen held and possessed adversely to such 
legal title, for five years before the commencement of the 
action. En. March 11, 1872. 
Cal. Rep. Cit. 63, 267; 63, 595; 65, 444; 
 348; 83, 
l87; 103, 90; 109, 269; 138, 229; 13
, 230; 144, 45; 
146, 67. 
Adverse pf)ssession: Post, sees. 822-325. 
ForcibJe entry, Jne year: Post, sec. 1172. 
Payment of taxes: See sec. 325, infTa.. 
I 322. Occupation under written in5trument or Judg. 
ment, when deemed adverse. "\Vhen it app
ars that the oc- 
cupant or those under whom he claims, entered into the 
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possession o.f the pro.perty under claim of title, exclusive 
o.f o.ther right, founding such claim upon a written in- 
strument, as being a conveyance o.f the property in ques- 
tio.n, or upo.n the decree or judgment o.f a competent 
court, and that there has been a co.ntinued o.ccupatio.n 
and possession o.f the property included in such instru- 
ment, decree, or judgment, or of so.me p1art of the prop- 
erty, under such claim, fo.r five years, the property so in- 
cluded is deemed to. have been held adversely, 
xcept 
that when it co.nsists o.f a tract divided into lots, the pos- 
session o.f one lo.t is not deemed a po.ssession of any other 
lo.t o.f the same tract. En. March 11, 1872. 
Cal. Rep. Oit. 63, 153; 63, 595; 65, 444; 65, 445; &6" 
111; 68, 592; 73, 294; 74, 16; 77, 487; 84, 543; 85, 
443; 86, 529; 92, 667; 92, 668; 97, 26; 97, 273; 97, 
378; 109, 269; 132, 123; 139, 102; 144, 45; 144, 596. 
Entry not under written instrument: See po.st, sec. 325. 
I 323. What constitutes adverse possession under writ- 
ten instrument or judgment. Fo.r the purpo.se o.f constitut- 
ing an adverse possession by any person claiming a title 
fo.unded upo.n a written instrument, or a judgment o.r de- 
cree, land is deemed to have been po.ssessed and occupied 
in the fo.llowing cases: 
1. Where it has been usualllY cultivated or improved; 
2" Where it has been pro.tected by a substantial inclo.s- 
ure; 
3. Where, altho.ugh not inclo.sed, it has been used for 
the supply of fuel, o.r of fencing timber for the purposes 
o.f husbandry, o.r for pasturage, or fo.r the o.rdinary use 
of the o.ccupant; . 
4. Where a kno.wn farm o.T single lo.t has been partly. 
improved, the po.rtio.n o.f such farm or lot that may have 
been left not clearoo, o.r no.t inclosed according to. the 
usual course and custom of the adjoining country, shall 
be deemed to. have been oc.cupied for the same length of 
time as the part impro.ved and cultivated. En. March 11, 
1872. 

l. Itep. 
t. 63
 153; 63, 595; 65, 119; 65, 120; 68, 
352; 68, 592; 71, 348; 74, 16; 83, 287; 84, 543; 94, 
662; 107, 106; 128, 187; 128, 458; 133, 79; 139, 102; 
146, 162. Subd. 1-68, 531. Subd. 2-65, 444. Subd. 
3--68, 349; 68, 351; 92, 668. 
I 324. . Premises actually occupiel under claim of title 
deemed to be held adversely. Where it appears that there 
has been an actual, continued occupatio.n ot land, under a 
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claim of title, exclusive of any other right, but not 
founded upon a written instrument, judgment, or decree, 
the land so actually occupied, and no other, is deemed 
to have been held adversely. En. March 11, 1872. 
Cal. Rep. Cit. 63, 595; 83, 287; 84, 543; 89, 201; 91, 361; 
128, 187; 144, 596. 
Prescription, title by: Civ. Code, soo. 1007. 


I 325. What constitutes adverse possession under claim 
of title not written. For the purpose of constituting an 
adverse possession by a person claiming title, not founded 
upon a written instrument, judgment, or decree, land is 
deemed to have been possessed and occupied in the follow- 
ing cases only: 
1. Where it has been protected by a substantial inclos- 
use. 
2. Where it has been usually cultivated or improved. 
Provided, however, that in no case shall adverse posses- 
sion be considered established under the provision of any 
section or sections of this code, unless it shall be shown 
that the land has been occupied and claimed for the period 
of five years continuously, and the party or persons, their 
predecessors and grantors, have paid all the taxes, state, 
county, or municipal, which have been levied, and as- 
sessed upon such land. En. March 11, 1872. Am'd. 1877- 
8, 99. 
Ca!. Rep. Cit. 54, 553; 59, 289; 69, 579; 63, 11; 63, 264; 
63, 26
; 63, 268; 63, 593; 63, 595; 65, 57; 65, 440; 
68, 352; 68, 622; 69, 132; 70, 396; 71, 348; 71, 459; 
'11, 478; 72, 378; 73, 192; 73, 195; 74, 19; 75, 123; 
77, 303; 79, 589; 83, 287; 84, 543; 85, 629; 89, 199; 
89, 201; S9, 538; 91, 360; 91, 361; 97, 269; 97, 270; 
97, 274; 99, 675; 103, 90; 107, 316; 109, 272; 114, 285; 
114, 287; 114, 299; 117, 149; 119, 22; 120, 334; 120, 338; 
120, 340; 121, 73; 126, 552; 128, 187; 130, 272; 132, 123; 
144, 596; 1
, 67. 
Adverse possession: See ante, see, 321. 

 326. Relation of landlord and tenant, as affecting 
adverse possession.. \Vhen the relation of landlord a
ð 
tenant has existed between any persons, the possession of 
the tenant is deemed the possession of the landlord until 
the expiration of five years from the termination of the 
tenancy, or where there has been no written leas8,until 
the expiration of five years from the time of the last p
y- 
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ment of rent, notwithstanding that such tenant may have 
acquired another title, or may have claimed to hold ad- 
versely to his landlord. But such presumption cannot be 
made after the periods herein limited. En. March 11, 
1872- 
Cal. Rep. Cit. 64, 383: 63, 153; 66, 478; 67, 393: 72, 310: 
107, 106: 114, 299. 
Tenant dEnying landlord's title: Post, sec. 1962, subd. 4. 


I 327. Right of possession not affected by descent cast. 
The right of a person to the possession of real property 
is not impaired or affected by a descent cast in conse- 
quence of the death of a person in possession of such 
property. En. Mareh 11, 187
 
Ca.l. Rep. Cit. 91, 361. 


I 328. Certain disabilities excluded from time to com- 
mence actions. If a person entitled to commence an ac- 
tion for the recovery of real property, or for the recovery 
of the possession thereof, or to make any entry or defense 
founded on the title to real property, OT to rents or ser- 
vices out of the same, is, at the time such title first de- 
scends or accrues, either: 
1. Under the age ot majority: 
Z. Insane. 
3. Imprisoned on a criminal charge, or In executIon 
upon con viction of a criminal offense, for a term less 
than lite; . 
The time, not exceeding twenty years, during which such 
disability continues is not deemed any portion of the time 
in this chapter limited for the commencement of such ac- 
tion, or the making of such entry or defense, but such 
action may be commenced, Or entry or defense made, with- 
in the period of five years after such disability shall cease, 
or after the death of the person entitled, who shall die 
under such disability; but such action shall not be com- 
menced, or entry or defense made, after that period. En. 
March 11, 1872. Am'd. 1903, 177. 
Cal. Rep. Cit. 61, 597; 61, 699; 61, 601; 66, 111; 66, 516; 
104, 453: 109, 275. 
War: Post, sec. 354. 
Absence from state: See post, sec. 351. 
Successive disabilities: See post, sec. 358. 
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 337. \Vithin four ycars: 

 \n action upon any contract. ohligation. or liability, 
founded upon an in
trtl1llent in \yriting executed within 
this state; provided. that \vherever the titHe \vithin \vhich 
any such action n1ust be so c0l11111enced \\'ou1d in any case 
expire by the tern1S of this section after the first day of 
June, one thousand ninc hundred and six. and before the 
tìrst day of January, one thousanù nine hundred and seven, 
such action may he conlnlcnced at any time before the 
first day of January. one thou
and nine hundred and seven. 
with the sanle force and effect as if comlnenced \vithin four 

t'ars. :l.
 in this section provided. fIn effect June 3,1906.1 
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CHAPTER m. 


THE TIME 01r COMMENCING ACTIONS OTHER THAN FOR 'rHBI 
RECOVERY OF REAL PROPERTY. 


I 336. Periods of limi tation prescribed. 
I 336. Within five years. 
I 337. WithIn four years. 
I 338. WI thin three years. 
I 339. Within two years. 
I 340. Within one year. 
t 341. Within six montb.l. 
I 34%. Sarne. 
t 343. Actions for relief not heretBbefore provided tor. 
I 344. Where cause of action accrue8 on mutua) account. 
S 3
. ActIoJ\s by the people subject to the limitations of this chaptf'.r. 
I 348. Action to redeem mortga
e. 
I 3.-T. Same, when S(\"f)e of mortgagors are not entitled to redeem. 
I 348. No limItations where money deposited in bank. 
I
. Time fOr comme1lcillg aetions under IIlocal Improvement" aet 


I 335. Periods of limitation prescribed. The periods 
prescribed for the commencement of actions other thaD 
for the recovery ot real property, are as follows: En. 
March 11, 1872. 
Cal. Rep. Cit. 64, 82; 68, 355; 71, 529; '13, 611; 112, 444; 
121, 198; 144, 248; 14:4, 249. 


I 336. Within five years. 
Within five years. 
1. An action upon a judgment or decree ot any court or 
the United States, or of any state within the United States. 
2. An action for mesne profits of real property. En. 
March 11, 1872. Am'd. 1873-4, 291. 
Ca1. Rep. Cit. 54, 304; 68, 355; 68, 358; 72, 365; 99, 171; 
120, 482; 127, 508; 130, 655; 139, 9. Subd. 1-115, 
176; 128, 338; 134, 4:67. Subd. 2-83, 287. 
Foreign liability: Post, soo. 361. 
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I 337. Within four years. 
Within four years: 
An action upon any contract, obligation, or liability 
founded upon an instruID0nt in writing executed in this 
state. En. March 11, 1872. Am'd. 1873-4, 291. 
Cal. Rep. Cit. 54, 231; 59, 145; 66, 531; 66, 532; 66, 648; 
66, 649; 70, 416; 70, 510; 72, 545; 74, 479; 75, 272; 
75, 274; 76, 607; 79, 89; 81, 337; 82, 33; 82, 
10; 
82, 261; 91, 413; 91, 415; 91, 426; 91, 427; 91, 5ü
; 
93, 557; 94, 359; 99, 503; 99, 509; 99, 511; 99, 
05; 
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99, 659; 106, 18; 108, 568; 110, 152; 110, 289; 11..1, 
3{); 
111, 337; 111, 340; 111, 342; 112, 78; 114, 37; 115, 13
; 
116, 235; 116, 338; 116, 356; 116, 598; 116, 599; 111, fi; 
117, 7; 121, 198; 121, 250; 122, 414; 122, 418; 122, 539; 
123, 265; 123, 350; 124, 156; 124, 449; 124, 510; 127, 
191; 127, 529; 127, 530; 128, 469; 128, 474; 128, 543; 
129, 375; 129, 416; 130, 337; 130, 656; 131, 200; 132, 
160; 132, 196; 132, 423; 132, 454; 132, 597; 133, 36; 
134, 15; 134, 16; 134, 278; 134, 443; 134, 447; 135, 258; 
136, 242; 136, 589; 138, 660; 142, 473; 142, 475; 144, 
248; 144, 249; 145, 627. 
Four years' limitation where no other provision: Post, 
sec. 343. 

 338. Within three years. 
Within three years: 
1. An action upon a liability created by statute other 
than a penalty or forfeiture; 
2. An action for trespass upon real property; 
3. An action for taking, detaining, or injuring any goods 
or chattels, including actions for the s1)ecific recovery of 
personal property; 
4. An action for relief on the ground of fraud or role- 
take. The cause of action in such case not to be deemed 
to have accrued until the discovery, by the aggrieved 
party, of the facts constituting the fraud or mistake. En. 
March 11, 1872. , 
Cat Rep. Cit. 59, 145; 71, 125; 72, 335; 75, 538; 81, 337; 
90, 59; 90, 60; 91, 502; 96, 312; 99, 596; 100, 645; 
104, 405; ]08, 568; 110, 153; 112, 88; 112, 89; 112, 
442; 112, 444; 115, 175; 115, 176; 115, 177; 117, 5; 117, 
7; 117, 504; 127, 508; 129, 375; 132, 597; 132, 598; 137, 
68; 137, 529; 137, 530; 134,315; 140, 145; 140, 146; 
140, 148; 142, 385; 144, 90. Subd. 1-61, 213; 68, 355; 
71, 73; 73, 611; 76, 124; 77, 377; 82, 653; 90, 56; 92, 
628; 92, 629; 96, 492; 99, 595; 103, 596; 104, 260; 115, 
172; 117, 359; 125, 409; 127, 167; 127, 259; 131, 200; 
131, 404; 131, 665; 132, 591; 132, 592; 141, 97; 145, 
703; 145, 704; 145, 712. Subd. 2-67, 53; 78, 151; 
92, 158; 117, 308; 122, 508; 122, 645; 129, 9; 129, 11; 
142, 384; 142, 448. Subd. 3-55, 557; 61, 214; "67, 156; 
77, 211; 122, 284; 137, 259. Subd. 4-52, 620; 59, 282; 
67, 155; 71, 126; 71, 144; 71, 529; 73, 454; 74, 305; 
82, 59; 85, 508; 91, 577; 93, 557; 97, 548; 99, 81; 9J, 
82; 99, 461; 99, 659; 100, 644; 106, 19; 107, 157; 108, 
425; 110, 152; 110, 295; 112, 441; 112. 500; 113, 486; 
123, 165; 124, 48ú: 124, 629; 129, 375; 129, 643; 132, 
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 339. \ \'lthin t\\"o year
: 
1. An action upon a contract, obligation, or liability, not 
founded upon an instrument of \vriting, or founded upon 
an instrunlent of \vriting executed out of the state. 
2. .L\n action against a sheriff, coroner, or constable, upon 
a liability incurred by the doing of an act in his official 
capacity, and in virtue of his office, or by the omission of an 
official duty, including the non-paynlent of nloney collected 
upon an execution. But this subdivision does not apply to 
an action for an escape. 
Provided, that wherever the time \vithin \vhich any action 
n1entioned in this section must be so con1menced \vould in 
any case expire by the ternlS of this section after the first 
day of June, one thousand nine hundred and six, and before 
the first day of January, one thousand nine hundred and 
seven, such action Inay he cOlnmenced at any time before 
the first day of January, one thousand nine hundred and 
seven, ,,"ith the same force and effect as if conlmenced 
within 1\vo years as in this section provided. [In effect 
June 3, 1906.] 
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(61; 133, 37; 133, 603; 135, 169; 135, 251; 135, 601; 
137, 94; 140, 144; 140, 152; 142, 604; 144, 454; 144, 
455; 145, 703; 146, 579; 147, 617; 147, 620; 147, 745. 
Statutory penalty: See sec. 340, subd. 1. 
Executor or administrator-Limitation of actions to set 
aside sale, three 
Tears: Sec. 1573, post. 
Corporations and stockholders, limitation as 
them: See post, sec. 359. 


regards 

339 
Am'd. 
I 339. With in two years. p. 435 
Within two years; 
1. An action upon a contract, obligation, or liability, 
not founded upon an instrument of writing, or founded 
upon an instrument of writing executed out of the state. 
2. An action against a sheriff, coroner, or constable, 
upon a liability incurred by the doing of an act in his 
official capacity, and in virtue of his office, or by the 
omission of an offi.ciaI duty, including the nonp.ayment of 
money collected upon an execution. But this subdivision 
does not apply to an action for an escape. En. March 11, 
1872. Am'd. 1873-4, 292; 1905, 231. 
Cal. Rep. Cit. 50, 613; 52, 45; 59, 145; 61, 213; 61, 214; 
68, 358; 68, 391; 70, 417; 71, 294; 73, 611; 74, 68; 
75, 274; 82, 261; 84, 92; 84, 93; 87, 265; 90, GG; 
90, 67; 101, 157; 106, 21; 107, 66; 111, 340; 111, 
342; 116, 482; 117, 5; 117, 7; 117, 504; 120, 483; 
123, 265; 124, 156; 127, 508; 128, 536; 128, 542; 
128; 543; 128, 547; 129, 525; 137, 258; 137, 
259; 137, 386; 139, 815. Subd. 1--52, 44; 52, 652; 
54, 330; 56, 126; 57, 209; 57, 431; 61, 151; 68, 307; 
68, 355; 68, 390; 68, 468; 68, 493; 70, 128; 70, 416; 
11, 73; 72, 590; 73, 575; 74, 63; 74, 527; 75, 193; 
75, 194; 75, 272; 75, 538; 77, 189; 77, 211; 79, 79; 
82, 59; 82, 210; 84, 93; 90, 65; 90, 253; 91, 281; 
92, 628; 92, 629; 95, 318; 96, 492; 97, 548; 98, 294; 
98, 296; 98, 299; 99, 595; 99, 659; 101, 156; 102, 
380; 106, 18; 107, 59; 108, 568; 109, 218; 110, 537; 
111, 336; 114, 37; 115, 141; 115, 175; 116, 256; 11G, 
"75; 117, 308; 117, 359; 120, 28; 120, 161; 120, 434; 
121, 589; 122, 106; 122, 508; 122, 509; 122, 645; 127, 
691; 128, 535; 129, 9; 129, 12; 129, 375; 129, 525; 
130, 334; 130, 335; 130, 337; 131, 7; 131, 439; 132, 

83; 132, 592; 132, 598; 134, 28; 137, 385; 140, 93; 
140, 200; 143, 132; 145, 703; 145, 704; 147, 511. 
SuM. 2-61, n3; '16, 606; 76. 607; 130, 498; 132, 
596; 135, lO2. 
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Mutual aecount: See post, sec. 344. 
Actions for escape: See infra, sec. 340, subd. 4- 
I 340. Within one year. 
Within one year: 
1. An action upon a statute for a penalty or forfeiture, 
when the action is given to an individual, or to an indi- 
vidual anã the state, ex.cept when the statute imposing it 
prescribes a different limitation. 
2. An action upon a statute, or upon an undertaking in 
a criminal action, for a forfeiture or penalty to the people 
of this state. 
3. An action for libel, slander, assault, battery, false 
Imprisonment, seduction or for injury to or for the death 
of one caused by the wrongful act or neglect of another or 
by a depositor against a bank for the payment of a forged 
or raised check. 
4. An action against a sheriff or other officer for the es- 
cape of a prisoner arrested or imprisoned on civil process. 
5. An action against a municipal corporation for dam- 
ages or injuries to property caused by a mob or riot. En. 
March 11, 1872. Am'd. 1873-4, 292;. 1875-6, 89; 1905, 23
. 
Cal. Rep. Cit. 99, 596; 127, 508; 130, 133; 140, 328. 
Subd. 1-71, 245; 130, 332; 132, 598. Subd. 3-65, 
576; 92, 410; 94, 372; 94, 374. 
One year against decedent's representatives: Post, sec. 
353; after reversal on appeal: Post, s,ec. 355; entry upon 
real property: Ante, sec. 320. 
Action against city for injury from riot: See Pol. Code, 
sec. 4454. 



 341. Within six months. 
Within six months: 
An action against an officer, or officer de facto: 
1. To recover any goods, wares, merchandise, or other 
property, seized by any such officer in his official capacity 
as tax collector, or to recover the price or value of any 
goods., wares, merchandise, or otþer personal property so 
seized, or for damages for the seizure, detention, .sale of, 
or injury to any goods, wares, merchandise, or other per- 
sonal property seized, or for damages done to any person 
or property in making any such seizure. 
2. To recover stock sold for a delinquent asses.sment, as 
provided in section 347 of the Civil Code. En. March 11, 
1872. Am'd. 1873-4, 292. 
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Cal. Rep. Cit. 117, 504; 130, 498. SuM. 1-117, 504; 
130, 499. Subd. 2-133, 66. 
Stock 601'<1 for assesSIn'ent: Civ. Code, sec. 347. 
Action for taxes paid under protest: See Pol. Code, sec. 
3819. 
Six months-against county: Post, see.. 
42; Pol. Code, 
sec. 4075; by decedent's representatives, sec. 353. 
Suits for penalties for violating highway laws: See Pol. 
Code, sec. 2935. 
I 342. Same. Actions on claims against a countyþ 
which have been rejected by the board of supervisors, 
must be commenced within six months after the first re- 
jection thereof by such board. En. 11arch 11, 1872. 
Cal. Rep. Cit. 75, 538; 116, 475; 116, 482. 
Action for riot: Ante, sec. 340, subd. 6. 
Action against county on rejected claim: See Pol. Code, 
sec. 4075. 
I 343. Actions for relief not hereinbefore provided for. 
An action for relief not hereinbefore provided for, must 
be commenced within four years after the cause of action 
shall have accrued. En. March 11, 1872. 
Ca.l. Rep. Cit. 52, 44; 54, 304; 58, 366; 58, 372; 59, 88; 
69, 145; 60, 647; 62, 515; 66, 111; 68, 355; 69, 267; 
71, 73; 71, 125; 71, 126; 72, 365; 72, 366; 73, 294; 
73, 611; 74
 647; 77, 258; 77, 377; 81, 337; 82, 210; 
84, 253; 90, 67; 90, 228; 91, 413; 91, 415; 91, 426; 
91, 427; 91, 602; 92, 628; 92, 629; 97, 157; 97, 159; 
99, 659; 100, 644; 106, 18; 112, 441; 113, 689; 116, 
256; 117, 6; 117, 7; 118, 106; 120, 483; 121, 39; 
124, 156; 124, 449; 124, 480; 127, 508; 123, 469; 
129, 875; 129, 643; 132, .54: 137, 174; 137, 630; 139, 
9; 141, 97; 142, 604; 144, 27; 147, 619; 147, 745; 
147, 746. 
Bank deposits, no limItation: Ant6, see. 348. 
I 344. Where cause of action accrues on mutual ac- 
count. In an a\.-ation brought to recover a balance ùue upon 
a mutual, open, and current account, where there have 
been reciprocal demands between the parties, thê cause 
of action is deemed to have accrued from the time of the 
last Item proved in th.e account on either side. En. 
March 11, 1872. 
Cal. Rep. Clt. 74, 527; 109, 173; 121, 589; 125, 411; 
141. 337. 
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fi 345. Actions by the people subject to the, limitations 
of this chapter. The limitations p:escribed in this chap- 
ter apply to actions brought in the U3Jme of the st3.te or 
for the benefit of the state, in the same mariner as to ac- 
tions by private parties, except that actions for the re- 
covery of money due on account of the presence of pa- 
tients at the state hospitals m'ay be commenced at any 
time within three years after the accrual of the same. 
Bn. 
farch 11, 1872. Am'd. 1905, 487. 
(u. Rep. Cit. 66, 663; 71, 73; 73, 575; 73, 611; 73, 612; 
77, 377. 
'Action by people: Ante, sec. 315. 
fi 346. Action to redeem mortgage. An action to re- 
deem a mortgage of real þroperty with or without an ac- 
count of rents and profits, may be brought by the mort- 
gagor, or those claiming under him, against the mort- 
gagee in possession, or those claiming under him, 11.nless 
he or they have continuously maintained an adverse pos- 
ses.sion of the mortg.aged premis.es for five years after 
breach of some condition of the mortgage. En. March 11, 
1872. 
Ca!. Rep. Cit. 69, 267; 72, 311; 73, 294; 80, 353; 80, 
356; 88, 445; 95, 195; 95, 196; 95, 197; 95, 201; 
95, 203; 100, 453; 119, 312; 119, 814. 
"Action" incJudes a special proceeding of a cIvil nature: 
Post, sec. 363. 
G 347. Same, when some of mortgagors are not en- 
titl ed to redeem. If there is more than one such mort. 
gagor, or more than one person clai,ming under a mort- 
gagor, some of whom are not entitled to maintain such 
an action, under the provisions of this chapter, anyone 
of them, who is entitled to maintain such an action, may 
redeem therein a divided or undivided part of the mort- 
gaged premises, according as his interest may appear, and 
ha ve an accounting for a part of the rents and profits, 
proportionate to his interest in the mortgaged premises, 
on payment of -a part of the mortgage money, bearing 
the same proportion to the whole of such money as the 
value of his divided or undivided interest in the premises 
bears to the whole of such premises. En. March 11, 1872. 
Cal. Rep. Cit. 69, 267. 
-I 348. No limitations where money deposited In bank. 
To actions brought to recover money or other property 
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deposited with any bank, banker, trust company, Gl' ::Jav- 
ings and loan society, there is no limItation. En. Stats. 
1873-4, 293. 
Cal. Rep. Clt. 64, 122; 66, 72; 78, 611; 125, 412; 127, 
674. 



 349. Time for commencing actions "rH

1i' ., lo

J Im- 
provement" act. Any action to cont
st 8.A'1 &.ssessment 
levied by the legislative body of any municipality undar 
the terms of the "local improvement act of 1901," mr..st 
be comm6ilce.d within thirty days after the entry upon the 
minutes of such legislative body of the resolution pro.. 
vided for in section eight of said "local improvement act 
of 1901." En. Stata. 1900-01, 44. 


CHAPTER IV. 


GENERAL PROVISIONS AS TO THE TIME OF COMMENCING AC- 
TIONS. 


r 
5C. 

 
51. 
fi 352. 
fi 353. 
fi 354. 

 355. 
ft 356. 

 357. 
fi 358. 

 359. 

 360. 

 361. 
fi 362. 
I 363. 


When &.n action Is commence'..1.. 
Exception, where defendant Is out of the state. 
Exceptions as to persons under disabilities. 
Provision where person entitled dies before limitation expires. 
1.11 suits by aliens, time ot war to be deducted. 
Provision where judgment has been reversed. 
Provision where action i8 stayed by injunction. 
DîsabilJty must exist when right of action accrued. 
When two or more disabilltles exist, etc. 
This title not applicable to actions against dIrectors, etc. Limi- 
tations in such cases prescribed. 
Acknöwle'Jgment or new promise must be 1ft writing. 
Limitation laws of other states, effect ot. 
Existing causes of action not affected. 
.. Action" includes & special proceeding. 


I 850. Wh
n an action Is commenced. An action Is 
commenced, within the nleaning of this title, when the 
complaint is filed. En. March 11, 1872. 
Cal. Rep. Cit. 58, 150; 136, 304. 
i 351. Exception, where de,fendant Is out of the state. 
It, when tbe cause of action accrues against a person, he 
Is out of the state, the action may be commenced within 
the term herein limited, after his return to the state, and 
if, after the cause of action accrues, he departs fron1 the 
state, the tln1e of his absence is not a part of the time 
lini :ed for the commencement of the action. En. 1Iarch 
11. 1872. 
Cal. Rep. Cit. 66, 205; 95, 195; 101, 167; 183 1 363. 
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 352. Exception as to persons under disabilities. If a 
person entitled to bring an action, mentioned in chapter 
three of this title, be at the time the cause of action ac- 
crued, either: 
1. Within the age ot majority; or, 
2. Insane; or, 
3. Imprisoned on a crIminal charge, or In execution un- 
der the sentence of a criminal court for a term less than 
for life; or, 
4. A married "woman, and her husband be a necessary 
party with her hi commencing such action: 
-The time o.f such disability is not a part of the time 
limited for the commencement of the action. En. March 
11, 1872. 
Cat Rep. Cit. 65, 576. 
Disabilities stopping runnIng of statute: See ante, 800. 
. 828. 



 353. Provision where person entitled dIes before 11m I- 
tatiofl expires. If a person entitled to bring an action die 
before the expIration of the time limited for the com- 
mencement thereof, and the cause of action survIv-e, an 
action may be commenced by his representatives, after 
the expiration of that time, and within 'sIx months from 
his death. It a person against whom an action may be 
brought, die before the expiration of the time limited for 
the commencement thereof, and the cause o.f action sur- 
vive, an action may be commenced against his representa- 
tives after the expiration of that time, and within one year 
after the issuing of letters testamentary or of administra- 
tion. En. March 11, 1872. 
Cat Rep. Cit. 50, 648; 53, 378; 67, 181; 85, 443; 94, 359; 
94, 860; 116, 356; 119, 66; 123, S88; 127, 191; 127, 195; 
186, 872; 142, 474; 145, 628; 146, 679. 
Substitution of parties: See post, sec. 885. 
Survival of actions: See post, secs. 385, 1582, 1ri84. 
U Action" includes a special proceeding of a civil nature: 
See post, seo. 863. 

 354. In suits by aliens, time of war to be deducted. 
When a person is an alien subject, or citiz"en of a 
country at war with tbe United State's, the time of the 
continuance of the war Is not part of the period limited 
for the commencement of the action. En. March 11, 1872. 
fi 355. Provision where Judgment has been reversed. 
It an action is commenced withIn the time prescribed 
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therefor, and a judgment thereon for the plaintiff be re- 
versed on appeal, the plaintiff, or if he die and the cause 
of action survive, his representatives, may commence a 
new action within one year after the reversal. En. March 
11, 1872. 
Cal. Rep. Cit. 137, 530. 

 356. Provision where action is stayed by Injunction. 
When the commencement of an action is stayed by injunc- 
tion or statutory prohibition, the time of the continuance 
of the injunction or prohibition is not part of the time 
limited for the commencement of the action. En. March 
see. 328. 
Cal. Rep. Cit. 64, 235; 61, 600; 63, 122; 66, 532; 89, 392; 
127, 192; 141, 100. 
t 257. Disability must exist when right of action ac- 
crued. No person can avail himself of a disability, unless 
It existed when his right of action accrued. En. March 
11, 1872. 
Successive disabilities: See Infra, see. 358, and ante, 
BeC. 328. 
fi 358. When two or more d1sabilities exist, etc. When 
two or more disabilities coexist at the time the right of 
action accrues, the limitation does not attach until they 
are removed. En. IVlarch II, 1872. 
Cat Rep. Cit. 68, 352; 77, 372. 

 359. This title not applicable to actions against di'rec- 
tors, etc. Limitations in such cases prescribed. This title 
does not affect actions against directors o
 stockholders of 
a corporation, to recover a penalty or forfeiture imposed, 
or to enforce a liability created by law; but such actions 
m list be brought within three years after the discovery b,.. 
the aggrieved party of the facts upon which the peualty or 
forfeiture attached, or the liability was created. ED. 
March 11, 1872. 
CaL Rep. Cit. 59, 546; 59, 547; 74, 171; 82, 653; 97, 97; 
99, 613; 99, 614; 99, 615; .103, 596; 108, 5; 117, 163; 
124, 94; 125, 8; 125, 409; 125, 410; 125, 412; 125, 454; 
125, 455; 125, 488; 127, 167; 127, 259; 127, 260; 127, 
527; 127, 528; 127, 671; 142, 384; 143, 224; 145, 703; 
145, 704; 147, 558. 
Director's personal liability: See Civ. Code, sec. 309. 
fi 360. Acknowledgment Or ne\v promise must be in 
writing. No ackno'wledgment or promise is sufficient evi- 
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dence of a new or continuing contract, by which to take 
the case out of the operation of this title, unless the same 
is contained in some writing, signed by the party to be 
charged thereby. En. 
iarch 11, 1872. 
Cal. Rep. Cit. 51, 217; 56, 344; 56, 379; 56, 380; 66, 190; 
70, 414; 74, 67; 74, 69; 75, 275; 76, 101; 98, 298; 122, 
414; 122, 415; 122, 417; 122, 419; 127, 530; 127, 671; 
128, 476; 130, 251; 134, 19; 134, 20; 134, 21; 134, 29; 
137, 389; 138, 659; 143, 133. 


fi 361. Limitation laws of other states, effect of. When 
a cause of action has arisen in another state, or in a for- 
eign country; and by the laws thereof an action there- 
on cannot there be maintained against a person by reason 
of the lapse of time, an action thereon shall not be main- 
tained against him In this state, except in favor of one 
who has been a citizen of this state, and who has held the 
cause of action from the time it accrued. En. March 11, 
1872. 
Cal. Rep. Cit. 72, 266; 79, 79; 95, 194; 95, 197; 95, 198; 
95, 200; 95, 206; 99, 515. 
Prac. Act, sec. 632. En. April 29, 1851. 



 362. Existing causes of action not affected. This 
title does not extend to actions already commenced, nor 
to cases where the time prescribed in any existing stat- 
ute, for acquiring a right or barring a remedy has fully 
run, but the laws now in force are applicable to such ac- 
tions and cases, and are repealed subject to the provi- 
sions of this section. En. March 11, 1872. 
Cal. Rep. Cit. 95, 202. 
Repeal of limitation: See ante, sees. 9, 18. 

 363. .. Action" includes a special proceeding. The 
word "action," as used in this title
 Is to be construed, 
whenever it is necessary so to do, as including a special 
proceeding of a civil nature. En. March 11, 1872. 
Cal. Rep. Cit. 55, 588; 95, 202; 99, 614; 117, 6; 118
 661; 
118, 662; 141, 98; 145, 47. 
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TITLE III. 


011' THB PARTL
 TO CIVIL ACTIONS. 


I 36'1. AetJon to be In na.me of party In Interest. 
g 368. Assignment of thing in action Dot to prejudice defeD". 
I 369. Executor, trustlCltì, etc.. may sue without joining the persona 
beneficially in tere8ted. 
I 370. When a ma.rrl
 woman 18 a party-actions by and against. 
fi 371. Wife may defeiìld, when. 
I m. Intant to appear by gnardia.B. 
I 373. Guardian, how appointed. 

 374. Unmarried female may sue, for her own seduction. 
I 37i. Father. etc., may sue, for seduction of daughter, ete- 
t 376. Father, etc., may sue., for injury or death of chil-d. 
I 3'lT. When representatives may sue for death of one C&U8ed by the 
wrongful act at another. 
I m. Who may be joined as plaJnti1!s. 
I m. Who may be joined as defendants. 
I m. Parties defendant in an action to determIne confUctlng elalm8 
to real property. 
1 181. Parties holding U tie under a common source. when may join. 
t!8%. Parties In interest, when to be joined. When one or more m8.7 
sue or defend for the whole. 
I 183. P1a1ntlft may we in one action the different pa.rtles to commer- 
c1a.1 paper or insurance policies. 
I 3M. Tenants in co mmon.. etc., may sever in bringing or defendtnc 
e.ctlona. 
I 38S. Action. when not to abate by death. ma.rrlage, or other d1sa.bU- 
Ity. ProceedingS in such case. 
I 386. Another person may be substituted for the defendant. 
I gg1. Intervention, when It takes place and how made. 
I 388. A880clates may be sued by nam.e ot association. 
I 38t. Court, wben to ùecide controversy or to Ol"der other par
 to 
be brought in. 
1190. A.ctiona agaInst fire departments. 
I 367. Action to be in name of party in Interest. Every 
action must be prosecuted in the name of the real party in 
interest, except as provided in section three hundred and 
sixty-nine of this Code. En. :March 11, 1872. Am'd. 1880, 
63. 
Cat Rep. Cit. 55, 129; 57, 586; 61, 614; 66, 58; 666, 445; 
68, 368; 69, 145; 77, 643; 87, 247; 112, 82; 123, 186; 
138. 219. 
Prac. Act, sec. 4. En. April 29, 1851. Am'd. 1854, 50; 
1855, 303; 1864, 29. 
Cal. Rep. Cit. 6, 248; 6, 457; 9, 328; 12, 98; 18, 618; 22. 
235; 22, 236; 22, 239; 25, 189; 25, 252; 26, 148; 32, 90; 
32, 118; 33, 127; 34, 148; 138, 219; 146, 210; 146, 579; 
147, 389. 
Assignees: See post, sec. 3G8. 
Association, how may be sued: See infra, sec. 388. 
Code ClvU Proc.-Ð. 
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Right to sue on contract made for one'! benefit: SE"8 
Civ. Code, .;ec. 1559. 
Parties plaintiff, genernlly.-All persons interested may 
be joined: Secs. 378, 882, post. If any refuse, they may be 
made defendants: Post, sec. 382. 
g gaB. Assignme.nt of thing In actwon not to prejudice 
defense. In the case of an assignment of a thing in ac- 
tion, the action by the as'signee is without prejudice to any 
setoff or other defense existing at the time of, or before, 
notice of the assignment; but this section does not apply 
to a negotiable promissory note or bill of exchange, trans- 
ferred In good faith and upon good consideration, before 
maturity. En. March 11, 1872. 
Cal. Rep. Cit. 55, 129; 65, 438; 66, 42; 76, 636; 81, 327; 
101, 288; 101, 289; 107, 62; 107, 67; 113, 171; 123, 161; 
126, 111; 132, 584; 133, 47; 133, 685. 
Prae. Act, sec. 5. En. April 29, 185L 
Cat Rep. Cit. 9, 50; 33, 528; 123, 161. 
Assignment and survival of causes of action: See POM, 
secs. 1582 et 'Seq. 
See the subject of negotiable instruments and the rights 
of parties thereto discussed in the Civil Code, sees. 8086 
et seq. 
Thing in action defined: Civ. Code, sec. 953. 


fi 369. Executor, trustee, etc., may sue without joining 
the persons beneficially interested. An executor or ad- 
ministrator, or trustee of an express trust, or a person 
expressly authorized by statute, may sue without joining 
with him the persons for whose benefit the action is 
prosecuted. A person with whom, or in whose nanle, a 
contract is made for the benefit of another, is a trustee 
of an express trust, within the meaning of this section. 
En. March 11, 1872. 
Gal. Rep. Cit. 57, 586; 57, 587; 66, 446; 68, 420; 71, 598; 
74, 375; 75, 127; 75, 250; 77, 542; 80, 31; 83, 486; 87. 
247; 89, 605; 91, 6û4; 98, 497; 100, 609; 110, 575; 114, 
888; 119, 676. 
Prac. Act, sec. 6. En. April 29, 1851. Am'd. 1854, 59. 
Cal. Rep. Cit. 1, 174; 3, 321; 25, 29; 28, 543; 32, 117; 
34, 138; 85, 445;
 142, 145; 146, 210; 147, 311; 147, 390. 
Executors and administrators, action by, jointly with 
heirs or devisees, for possession of real estate or quieting 
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title: Sec. 1452. Actions by, alone: See. 1581-3. To set 
aside fraudulent deeds made by deceased: See. 1589. 



 370. When a married woman is a party-actions by 
and against. When a married woman Is a party, her hus- 
- band must be joined with her, except: 
1. When the aetion concerns her separate property, or 
her right or claim to the homestead property, she may sue 
alone. 
2. When the action is between herself and her husband, 
she may sue or be sued alone. 
3. When she Is living Bepara.te and apart from her hus- 
band by reason of his desertion of her, or by agreement in 
writing entered into between them, she may sue or be 
sued alone. En. MaTCh 11, 1872. Am'd. 1873-4, 293. 
Cat Rep. Cit. 53, 460; 54, 178; 65, 631; 67, 391; 71, 425; 
96, 611; 110, 89; 122, 259; 126, 82; 137, 277; 138, 165, 
Subd. 1-67, 390; 87, 468; 105, 690; 105, 691; 110, 425; 
126, 481; 134, 421; 136, 302. Subd. 3-77, 391; 1()5, 
690; 122, 255. 
Prac. Act, sec. 7. En. April 29, 1851. Am'd. 1867-8, 550. 
Cat. Rep. Cit. 3, 87; 15, 311; 19, 129; 26, 443; 29, 83; 
31, 335; 32, 342; 36, 450; 36, 451; 36, 453; 42, 412. 
Contracts of married women generally: See Civ. Code. 
sec. 158. 
Sole traders: Post, secs. 1811 et seq. 


G 371. Wife may defend, when. If a husband and wife 
be sued together the wife may defend for her own right, 
and if the husband neglect to defend, she may defend for 
his right also. En. March 11, 1872. 
Prac. Act, 'Soo. 8. En. April 29, 185L 
Cal. Rep. Cit. 5, 388. 


I 372. I nfant to appear by guardian. When a.n Infant, 
or an insane or incompetent person is a party, he must 
appear either by his general guardian or by a guardian ad 
litem appointed by the court, in which the action is pend- 
ing in ea.ch case. A guardian ad litem mar be appointed 
in any case, when it is deemed by the court in which the 
action or proceeding is prosecuted, or by a judge thereof, 
expedient to represent the infant, insane or incompetent 
person in the action or proceeding, notwithstanding he 
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may have a general guardian and may bave appeared by 
him. En. March 11, 1872. Am'd. 1873-4, 294; 1880, 63. 
Cal. Rep. Cit. 56, 322; 63, 89; 64, 238; 64, 593; 66, 361; 
74, 55; 75, 599; 87, 532; 89, 637; 94, 65; 103, 390; 
111, 271; 120, 697; 133, 418. 
Prac. Act, sec. 9. En. April 29, 1851. 
Cal. Rep. Cit. 19, 632; S4, 593. 
Appointment of guardian ad litem: See next section. 
Guardian and ward, generally: See post, secs. 1747 et 
seq.; and Civ. Code, secs. 236 et 'seq. . 
Insane or incompetent person: Civ. Code, secs. 36, 38-42; 
guardian or: Post, secs. 1763-1766. 
Minors and persons of unsound mind, their rights and 
Uabilities: Civ. Code, 'sees. 33 et seq. 


I 373. Guardian, how appointed. When a guardIan ad 
litem is appointed by the court, he must be appointed as 
follows: 
1. When the infant is plaintiff, upon the application ot 
the infant, if he be of the age of fourteen years, or if 
under that age, upon the application of a relative or friend 
of the infant. 
2. When the infant Is defendant, upon the application of 
the infant, if he be of the age of fourteen years, and apply 
within ten days after the service of the summons, or if 
under that age, or if he neglect so to apply, then upon the 
application of a relative or friend of the infant, or of any 
other party to the action. 
3. When an insane or incompetent person is a party to 
an action or proceeding, upon the application of a relative 
or friend of such insane or incompetønt person, or of any 
other party to the action of proceeding. En. March 11, 
1872. Am'd. 1880, 63. 
Cal. Rep. Cit. 56, 322; 63, 562; 64, 594; 64, 597; 66, 63; 
66, 360; 74, 55; 119, 576; 133, 418. 
Prac. Act, sec. 10. En. April 29, 1851. 
Ca!. Rep. Cit. 19, 632; 64, 694. 


I 374. Unmarried female may sue, for her own s.ed
c- 
tlon. An unmarried female may prosecute, as plalntlff, 
an acüon for her own seduction, and may recover thereia 
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such damage
, pecuniary or exemplary, as are assessed In 
her favor. En. March 11, 1872. 
Cat Rep. Cit. 98, 59. 
Exemplary damages: See Civ. Code, sec. 3294. 
Damages for seduction: See Civ. Code, sec. 3339. 


'375. Father, etc., may sue, for seduction of daughter, 
etc. A father, or in case of his death or desertion of his 
family, the motber may prosecute as plaintiff for the 
seduction of the daughter, and the guardian for the se- 
duction of the ward, though the daughter or ward be not 
living with or in the service of the plaintiff at the time 
of the seduction or afterward, and there be no loss of ser- 
vice. En. March 11, 1872. 
Guardian ad litem: Ante, see. 372; appointment at: 
Ante, sec. 373. 



 376. Father, etc., may sue, for Injury or death of child. 
A father, or in cage of his death or desertion of his family. 
the mother, may maintain an action for the injury or 
death of a minor child, and a guardian for the injury or 
death of his ward, when such injury or death is caused by 
the wrongful act or neglect of another. Such action may 
be maintained a gainst the person causing the injury or 
death, or if such person be employed, by another person 
who is responsible for his conduct, also against such \ 
other person. En. March 11, 1872. Am'd. 1873-4, 294. 
CaI. Rep. Cit. 50, 613; 56, 389; 56, 393; 56, 394; 62, 336; 
76, 241; 95, 520; 95, 521; 115, 390; 139, 622. 
Prac. Act, sec. 11. En. April 29, 1851. 
Cal. Rep. Cit. 19, 632; 25, 435; 32, 117; 32, 119; 44, 48. 
Guardian and ward: Post, sees. 1768-1776, and Clv. Code, 
Bees. 236-258. 



 377. When representatives may sue for death of one 
caused by the wrongful act of another. When the death of 
8. person, not being a minor. is caused by the wrongful act 
or neglect of another, his heirs or personal representatives 
may maintain an action for damages against the person 
causIng the death, or if S'Uch person be employed by an- 
other person who is responsible for' his condu
t, then also 



I 
 378, 379 


PARTIES TO CIVIL ACTIONS. 


D4 


against snch other person. In every action under this 
and the preceding section, such damages may be given 
as under all the circumstances of the caSe may be just. 
En. March 11, 1872. Am'd. 1873-4, 294. 
Cal. Rep. Cit. 50, 613; 56, 389; 56, 393; 57, 26; 57, 37; 
67, 38; 59, 300; 59, 301; 60, 609; 62, 336; 63, 484; 
76, 241; 83, 19; 84, 521; 84, 522; 86, 143; 95, 521; 
110, 283; 110, 285; 110, 289; 115, 391; 124, 129; 124, 
130; 127, 439; 137, 399; 139, 483; 139, 484; 139, 487; 
40, 512. 
fi 378. Who may be Joined as plaintiffs. AIl persons 
having an interest in the sUbject of the action and in ob- 
taining the relief demanded, may be joined 
 plaintiffs, 
except as otherwise provided in this title. En. March 11, 
1872. 
CaL Rep. Cit. 68, 420; 115, 683; 136, 639; 137, 613. 
Prac. Act, sec. 12. En. April 29, 1851. 
Cal. Rep. Cit. 8, 516. 
Cotenants: Post, soo. 381. 
Special partners: Ctv. Code, sec. 2492. 
Other parties, bringing in: Post, sec. 389. 
Misjoinder and nonjoinder of plaintiffs: Post, see. 430. 

 379. Who may be joined as defendants. .AJ1y person 
may be made a defendant who has or claims an interest In 
the controversy adverne to the plaintiff, or who Is a neces- 
sary party to a complete determination or settlement of 
the qnestion involved therein. And in an action to deter- 
mine the title or right of possession to real property which, 
at the time of the commencement of the action, is in the 
possession of a tenant, the landlord may be joined as a 
party defendant. En. March 11, 1872. 
Cal. Rep. Cit. 63, 119; 63, 308; 67, 663; 69, 674; 71, 641; 
79, 120; 84, 5; 116, 00; 123, 661; 136, 639; 138, 90. 
Prac. Act, sec. 13. En. April 29, 1851. 
Cal. Rep. Cit. 1, 174; 9, 270; 22, 205. 
Joining landlord: Ante, sec. 379; Civ. Code, sec. 1949. 
Parties to foreclosure: Poet, sec. 726. 
Corporation stockholders: Const. Cal., art. 12, secs. 3, 4; 
Civ. Code, sec. 322. 
Associates, suing by .common name: Post, sec. 388. 
Quie
 title. suits: See post, see. 738. 
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Executors, unqualified, need not be joined: Sec. 1587. 
Fresh parties, bringing in: Post, sec. 389. 
Service on one defendant out of several, effect of: Post, 
sec. 414. 
State, suIts against-Suits may be brought against the 
state in such manner and in such courts as shall be dI- 
rected by law: Const. Cal., art. 20, sec. 6. 
Actions against state, statutes relating to: See post, 
Appendix, State. · 
I 380. Parties defendant In an action to determine con- 
flictIng claims to real property. In an action brought by a 
person out of possession of real property, to determine an 
adverse claim of an interest or estate therein, the person 
making such adverse claim and persons in possession may 
be joined as defendants, and if the judgment be for the 
plaintiff, he may have a writ for the possession of the 
premises, as against the defendants in the action, against 
whom the judgment has 
ed. En. March 11, 1872. 
Am'd. 1873
 295. 
Cal. Rep. Cit. 66, 269; 80, 465; 83, 172: 90, 343; 94, 466; 
118, 36. 
Actions to qui
 tItle: See post, sec. 738. 
Writ of possession: See post, sec. 682. 
Fresh parties, bringing in: See post, sec. 389. 
Nonjoinder, misjoinder of parties: See Sec. 430. 
I 381. Parties holding title under a common source, 
when may join. Any two or more persons claiming any 
estate or interest in lands under a common source of title, 
whether holding as tenants in common, joint tenants, co- 
parceners, or in severalty, may unite in an action against 
any person claiming an adverse estate or interest therein, 
for the purpose of determining such adverse claim, or it 
[of] establishing such common source of title, or of de- 
claring the same to be held In trust, or of removing a 

loud upon the same. En. March 11. 1872. Am'd. 1873-4, 
%95. 
CaL Rep. Clt. 58, 182; 83, 351; 129, 61; 137, 306. 
Cotenants may sever: See sec. 384, infra. 
Ejectment: See sec. 738, post, and see. 379 supra.. 
Quieting title: See post, 'sec. 738. ' 
Joint tenants: See post, see. 384. 
I 382. Parties hi interest when to be joined. When one 
or more may sue or defend the whole. Of the parties 


. 
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to the action, those who are united in interest must be 
joined as plaintiffR or defendants; but if the consent ot 
anyone who shauld have been joined as plaintiff cannot 
be obtained, he may be made a defendant, the reason 
thereof being stated in the complaint; and when the 
question is one of a common or general interest, of many 
persons, or when the parties are numerous, and It is im- 
practica ble to bring them all before the court, one or more 
may sue or defend for the benefit of all. En. March 11. 
1872. 
CaI. Rep. Cit. 58, 183; 58, 184; 60, 532; 69, 621; 74, 442; 
77, 248; 77, 249; 79, 372; 94, 581; 95, 256; 104, 7; 104, 
8; 104, 10; 110, 460; 129, 243; 136, 614; 136, 635; 136, 
639; 144, 29. Subd. 2-84, 81. 
Prac. Act., sec. 14. En. April 29, 1851. 
Ca!. Rep. Cit. 1, 174; 3, 87; 7, 334; 8, 616; 18, 322; 20, 
218. 
Joinder, misjoinder, nonjoinder: Post, soo. 430. 
Executors, etc., not qualified need not join: Post, see. 
1587. 


I 383. Plaintiff may sue In one action the different par- 
ties to commercial paper or insurance policies. Persons 
severally liable upon the same obligation or instrument, 
including the parties to bills of exchange 
nd promissory 
notes, and sureties on the same or separate instruments, 
may all or any of them be included in the same action, at 
the option of the plaintiff; and all or any of them join as 
plaintiffs in the same action, concerning or affecting the 
obligation or instrument upon which they are severally 
liable. Where the same person Is insured by two or more 
insurers separately in respect to the same subject and in- 
terest, auch person, Or the payee under the policies, or the 
assignee of the cause of action, or other successor in Inter- 
est of such assured or payee, may join all or any of such 
Insurers in a single action for the recovery of a loss under 
the several policies, and in case of judgment a several 
judgment must be rendered against each of such insurers 
according as his liability shall appear. En. March 11, 1872. 
Am'd. 1897, 19; 1903, 203. 
Ca!. Rep. Cit. 48, 236; 58, 100; 65, 3'87; 73, 270; 75, 634; 
81, 653; 93, 58; 94, 93; 101, 420; 118, 420; 120, 690; 
123, 440; 125, 686; 135, 648; 136, 302. 
Prac. Act, sec. 15. En. April 29, 1851. 
Cal. Rep. Cit. 1. 176; 6, 183; 13, 86; 24, 382; 25, 526. 
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Judgment for or against one or more of sevsral parties: 
See post, sees. 414, 578, 579. 
I 884. Tenants In common, etc., may sev
r In bringing 
or defending actions. All persons holding as tenants in 
common, joint tenants or coparceners, or any number less 
than all, may jointly or severally commence or defend any 
civil action or proceedi!lg for the enforce-ment or protec- 
tion of the rlgh ts of such party. En. March 11, 1872. 
Cal. Rep. Cit. 61, 262; 80, 630; 91, 598; 110, 425; 136, 
635; 137, 626; 139, 562. 
Co-claimants, united as plaintIffs: Sec. 381. 
. 385. ActIon, when not to abate by death, marrh.gG, 
or other disability. Proceedings in 5jJch case. An act
o:.1 
or proceeding does not abate by the death or any dis;,- 
bllity of a party, or by the transfer of any Interest the-re- 
in, if the cause of action surv! ve or continue. In case ot 
the death or any disability of a party, the court, cn mo- 
tion, may allow the action or proceedIng to be oonti
ued 
by or against his representative or successor in interest. 
In case of any other transfer of interest, the action or 
proceeding may be continued in the name or the original 
party, or the court may allow the person to whom the 
transfer is made to be substituted in the Rctton or pro- 
ceeding. En. rvlareh 11, 1872. Am'd. 1873-4, 295. 
Oal. Rep. Cit. 46, 576; 50, 659; 54, 203; 54, 387; 5
 3
D 
64, 82; 64, 430; 64, 476; 64, 596; 65, 388; ótw 

t 
66, 445; 68, 420; 72, 266; 76, 409; 77, 648; 7
, 8
.; 
80, 264; 87, 27; 93, 890; 93, 656; 98, 125; 99, 5101 
111, 32; 112, 643; 116, 276; 117, 581; 123, 253; 1

, 
254; 124, 142; 124, 148; 124, 145; 124, 30'7; 1
, 2ð
: 
132, 454; 132, 456; 133, 256) 135, 224; 138, 587. 
188, 667; 139, 420; 140, 179; 142, 148; 146, 654. 
Prae. Act, sec. 16. En. April 29, 1851. 
Cal. Rep. Cit. 5, 282; 29, 372; 29, 377; 30, 475; 30, 476; 
31, 336; 32, 119; 49, 208; 50, 659; 64, 596. 
If a part) die, judgment against his representative must 
be that he pay in due course of adlninistration: Post, sec. 
1504. 
Necessity for claiming against estate of deceased: Post, 
secs. 1493, 1502. 
Death after verdict or decision and before judgment: 
Set: post, sec. 669. 
Survi val of actions: See post, sees. 1582 et seq. 
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fi 386. Another person may be substltut
d for the d& 
fendant. A defendant against whom an action is pending 
upon a contralCt, or for specific p.ersonal property, may, at 
an.y time before answer, upon affidavit that a person not 
a party to the action makes against him, and without any 
collusion with him, a demand upon such contract, or for 
such property, upon notice to such person and the 81dverse 
party, apply to the court for an order to substitute such 
person in his pLace, and discharge him from liability to 
eIther party, on hIs depositing In court the amount 
claimed on the contract, or delivering the property, or its 
value, to such person as the court may direct; and the 
court may, in its discretion, make the order. And when- 
ever conflicting cltaims are or may be made upon a peTson 
for or relating to personal property, or the performance 
of an obligation, or any portion thereof, such person may 
bring an action against the conflicting clairmants to com- 
pel them to interplead and U.ti
ate their several claims 
among themselves. The o.rder of substitution may be 
made, and the action of Interplead,er may be maintained, 
and the appli,cant or plaintiff be dischrarge'd from liability 
to all or any of the conflicting claimants, although their 
titles or claim have not a common origin, or are not 
identical, but are adverse to and Independ.ent of one an- 
other. En. March 11, 1872. .Am'd. 1881, 19. 
Cal. Rep. Cit. 59, 273: 65, 160; 66, 42; 69, 153; 69, 155; 
72, 234; 72, 516; 7S, 303; 74, 257; 75, 543; 111, 376; 
111, 393; 123, 110; 127, 618; 131, 325; 133, 643; 137, 
70; 141, 102; 142, 113. 
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I 387. Intervention, when It takes place and how made. 
Any person may, before the trial, intervene in an action 
or proceooin.g, who has an interest in the matter in liti- 
gation, In the success of either of the parties, or an inter- 
est against both. A:n intervention takes place when a 
third person Is permitted to becom'e a p1arty to an action 
or. proceeding 'between other persons, either by joining 
the plaintiff in claiming what Is sought by the complaint, 
or by uniting with the defendant in resisting the clai'ms 
of the plaintiff, or by demanding anything ad:versely to 
both the plaintiff and the defendant, and Is made by com- 
plaint, setting forth the grounds upon which the inter- 
vention rests,. filed by leave of the court and served upon 
the parties to the action or proceeding who have not ap- 
peared, and upon the attorneys of the partiod who have 
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appeared, who may ,answer or d'emur to it as If it were an 
original oomplaint. En. March 11, 1872. j\J1Il'd. 1873-4, 
296. 
Cal. Rep. Oit. 52, 511; 53, 744:; 57, 77; 58, 355; 60, 125: 
61, 656; 63, 5; 63, 562; 64, 476; 66, 73; 93, 319; 
97, 465; 101, 831; 101, 332; 104, 6; 104, 7; 104, 8; 
108, 222; 111, 892; 112, 651; 114, 373; 121, 261; 123, 
255; 126, 318; 128, 635; 130, 44; 131, 92; 132, 290; 
137, 477; 140, 377; 144, 728. 
EmInent domain-intervention in: Post, sec. 1246. 
I 388. Associates may be 8ued by name of association. 
When two or more persons, associated in any business, 
transact such ,busIness unde.r a common name, whethe'r it 
38
 
comprIse the names of such persons or not, the associate-s Am' 
m,ay be sued by such common name, the summons in such p. 43 
cases being ser%d on one or more of the associates; and 
the judgment In the aotlon shall bInd the joint property of 
all the associates, in the same manner as if all hrad been 
named defendants, and had been sued upon their joint 
lia.bility. En. March 11, 1872. 
Cal. Rep. Clt. 55, 367; 67, 146; 67, 147; 67, 569; 69, 
458; 69, 621; 78, 391; 73, 393; 94, 299; 94, 300 j 94, 
802; 115, 508; 128, 647; 136, 802; 139, 177. 
BusIness asso.cl/a;tes-common name: Se.c. 414. 
Partners under fictitious name must file certificate: See 
Civ. Code, secs. 2466 et seq. 
I 389. Court, when to decide controversy or to order 
other parties to be brought In. The court may determine 
any controversy between :parties before it, when it can be 
3S 
done without prejudice to the rights of others, or by Am 
saving their rights; but when a complete determination of p.4: 
the controversy cannot be had without the presence of 
other parties, the court must then order them to be 
brought In, and to that end ma.y order am'ended and sup- 
plemental pleadings, or a cross-complaint to be filed, and 
Bum'mons thereon to be Issued and served. And when, In 
an aotion fo.r the recovery of real or personal property, a 
person, not a party to the action, but having an interest 
in the subject thereof, makes application to the court to 
be made a party, it may order him to be þrought In, bY' 
th'e proper amendment. En. l\larch 11, 1872. Am'd. 1891 1 , 
9. 
Cal. Rep. Cit. 64, 476; 65, 455; 69, 621; 7.4, 443; 76, 
542; 95, 256; 112, G51; 115, 420; 116, 447; 116, 453; 
117, 550; 1
6, 318; 130, 521; 136, 536; 136, 639; 
187, 658; 142, 70; 144, 729; 145, 570; 146, 498. 
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Prac. Act, se
. 17. En. April 29, 1851. 
Cal. Rep. Cit. 1, 177; 6, 282; 9, 97; 22, 205; !7, 333; 
38, 522; 44, 396. 
Joining landlord: Ante, see. 379; Civ. Code, sec. 1949. 
Party, adding and amending name of: Ante, sec. 473. 


I 390. Actions against fire departments. Causes ot 
action upon contract, or for damages arising out ot, or 
pertaining or ineroent to, the official administration of the 
:fire d-epartments created by acts of the legislatille ot ihis 
state, shall be brought directly by land against the muni- 
cip.ality by its oorporate name wherein the damaðc wa
 
sustained. And the said boards of fire commissionbro 
shall not be sued as s.uch, except to oompel or restrain th
 
performance of acts proper to be compelled Or restr
ined 
under and not within the discretion intended to be con- 
ferred by this act. En. Stats. 1885, 92. 


TITLE IV. 


OF THB PLACE OF TRIAL OF CIVIl... ACTIONS. 


I I9J. 
I 193. 
t 394. 

 3$. 
I 196. 
I 197. 
I 398. 
I 399. 
I tOO. 


Certafn actions to be tried where the subject or some part there- 
of 
 situated. 
Other øcl:iol1.8. where the cause or some part thereof aro
. 
Place of trial of actions against counties. 
Other actions acoording to the residence of the parties. 
Action may be fried In any county, unless the defendant de- 
mand a trial In the proper county. 
P1a.ce of trial may be changed II certain cases. 
When judge Is dtsqualffie<L cause to be tranBfprred. 
Persons to be transmitted. Costs. etc. JUriscUctlon, ete. 
Proceedings after jUdgment In certain cases tra.nsferred. 
Gen. tit. to Chap.-Cal. Rep. Cit. 54, 188. 



392 
Am'd. 
p.436 


I 392. Certain actions to be tried where the subject or 
some part thereof is situated. Actions for the following 
causes must be tried in thE;\ county in which the subject 
of the action, or some part thereof is situ.ated, subject to 
the power of the court to change the place of trial, as 
provided in this code: 
L For the recovery of real property, or of an estate or 
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interest thprein, or for the determination, in any form of 
such right or interest, and for injuries to real property. 
2. For partition of real property. 
3. For tht; foreclosure of all liens and mortgages on 
real property. Where the real property is situated partly 
in one county 
nd partly in another, the plaintìff may 
select either of the eounties, and the connty so selected 
is th
 proper county for the trial of such action; provided, 
that in the case mentioned in this subdivision, if the plain- 
tiff prays in his complaint for an injuLction pending the 
action, or applies pending the artion, for an injunction, the 
proper county for the trial shall be the county in which 
the defendant resides or a majority of the r1efendants 
reside at the comnlencement of the action. En. March 11, 
1872. Am'd. 1875-6, 90; 1889, 352. 
cat Rep. Cit. 51, 567; 54, 187; 56, 175; 60, 410; 61, 
; 
63, 500; 73, 184; 86, 97; 86, 105; 86, 200; 88, 575; 
88, 576; 88, 577; 101, 461; 102
 335; 105, 141; 106, 5&: 
108, 222; 113, 610; 115, 250; 129, 278; 133, 59; 133, 60; 
136, 636; 138, 70; 138, 581; 140, 135; 140, 472; 140, 
473; 144, 74; 147, 474.. Subd. 1-66, 344; 77, 131; 79. 
606; 80, 309; 83, 184; 100, 16; 102, 335; 129, 278; 134, 
587; 144, 773. Snbd. 3-125, 314. 
Prac.. Act, sec. 18. En. April 29, 1851. Am'd. 1861, 494. 
CaL Rep. Cit. 15, 221; 16, 433; 26, 187. 
Riot, actions for damages caused by, must be tried in 
the county in which the property injured is situated: Pol. 
Code, see. 4453. 


I 39
. Other actions, where the cause or some part 
the.reof arose. Actions for the following causes must be 
tried in the county where the cause, or some part thereof, 
arase, subject to the like power of the court to change the 
place of trial: 
1. For the recovery ot a penalty or forfeiture imposed 
by statute; except thf\t, when it is imposed for an offense 
committed on a l'!.\re, river, or other stream of water, 
situated in two c.r more counties, the action may te 
brought in any county bordering on such lake, river, or 
stream, and opposite to the place where the offense was 
commi tted; 
2. Against a pub1ic officer, or person especially appointed 
to execute bis dutif's, for an aC't done by him in virtue of 
his office; or against a person who, by his COIDmaùÙ or in 
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his aid, does anything touching the duties of such officer. 
En. 
larch 11, 1872. 
Cal. Rep. Cit. 61, 78; 61, 79; 63, 500; 79, 
1; 105, 141; 
113, 610; 115, 250; 115, 302; 138, 581. 
Prac. Act, sec. 19. En. April 29, 1851. 
Cal. Rep. Cit. 9, 420; 10, 19; 15, 221. 


I 394. Place of trial of actions against cóuntle
. An 
action against a county or city and county may be com- 
menced and tried in such county or city and county 
unless such action Is brought by a county or city and 
county, in which case it may be commenced and tried in 
any county or city and county not a party thereto; pro- 
vided further, that whenever an action Is brought by a 
county or city against citizens of another county, or a 
corporation doing businesss in the latter, the action must 
be, on the motion of tb e defendant, transferred for trial 
to a county other than the plaintiff, if the plaintiff be a 
county, and other than that in which the vlaintiff is sit- 
uated, if the plaintiff be a city. En. March 11, 1872. Am'd. 
1881, 23; 1891, 66. 
Cal. Rep. Cit. 61, 78; 102, 49; 115, 250; 136, 136; 136, 
137; 138, 580; 138, 581; 138, 582. 
Actions against cities for injuries from mobs: See Pol. 
Code, sec. 4453. 

395 

m'd. 
 395. Other actions a
ording to the residence of the 
I. 437 parties. In all other cases, the action must be tried in 
the county in which the defendants, or some of them re- 
side at the commencement of the action; or, if none of the 
defendants reside in the state, or, if residing in this state, 
and the county in which they reside is unknown to the 
plaintiff, the same may be tried in any county which tho 
plaintiff may designate in his complaint; and if the defend- 
ant Is about to depart from the state, such action may be 
tried in any county where either of tbe parties reside 
or service is had; subject, however, to the power of the 
court to change the place of trial, as provided in this 
code. En. March 11, 1872. 
Cal. Rep. Cit. 61, 78; 62, 319; 65, 394; 65, 395; 65, 602: 
69, 154; 71, 489; 77, 132; 77, 449; 80, 563; 80, 564: 
83, 497; 88, 575; 88, 576; 88, 577; 88, 578; 92, 200; 
97, 139; 97, 140; 97, 64
; 100, 15; 100, 16; 101, 460; 
102, 48; 102, 336; 105, 141; 106, 58; 111, 376; 113, 609; 


394 
m'd. 
437 
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113, 610; 115, 250; 119, 79; 119, 80; 133, 59; 133, 60; 
133, 507; 135, 155; 135, 574; 136, 136; 136, 137; 136, 
138; 138, 580; 138, 581; 139, 715; 139, 716; 140, 472; 
140, 473; 144, 774. 
Prac. Act, sec. 20. En. April 29, 1851. Am'd. 1858, 82. 
Cal. Rep. Cit. 9, 420; 13, 73; 15, 221; 22, 538; 26, 187; 
71, 489. 
Changing venue in criminal actions: See Pen. Code, sees. 
1033, 1034. 
fi 396. Action may be tried in any county, unless the 
defendant demand a trial in the proper county. If the 
3
 
county in which the action is commenced is not the proper Am 
county for the trial thereof, the action may, notwithstand- p.4; 
ing, be tried therein, unless the defendant, at the time he 
appears and answers or demurs, files an affidavit of merits, 
and demands, in writing, that the trial be had in the 
proper county. En. March 11, 1872. 
Cal. Rep. Cit. 54, 407; 57, 348; 61, 75; 61, 78; 62, 319; 
63, 501; 64, 299; 65, 321; 66, 37; 69, 154; 69, 155; 
79, 33; 80, 561; 80, 563; 83, 497; 92, 201; 94, 398; 
97, 137; 97, 138; 100, 17; 121, 606; 133, 60; 134,589; 
135, 579; 136, 363; 139, 716; 139, 717. 
I 397. Place of trial may be changed in certain cases. 
The court may, on motion, change the place of trial in thø 
following cases: . 
1. "
en the county designated in the complaint Is n0113
1 
the proper county; m 
 
2. When there is reason to believe that an lmpartia: p. 43 
trial cannot be had therein; 
3. When the convenience of witnesses, and the ends 
of "justice would be promoted by the change; 
4. When from any cause the judge is disqualified from 
acting. En. March 11, 1872. 
Cal. Rep. Cit. 56, 328; 56, 330; 61, 75; 79, 50; 100, 15; 
133, 60. Subd. 1-144, 774. Subd. 4-100, 320; 103, 
398; 104, 604; 104, 605. 
Prac. Act, sec. 21. En. April 29, 1851. 
Cal. Rep. Cit. 15, 221; 24, 77. 
Appeal-from order as to change of venue: Post, sec. 
939, subd. 3. 
Judge, when disqualified: See ante, sec. 170. 
Mandamus and prohibition-Controlling action of court 
on motion to change the place of trial by resort to these 
writs: See 
ecs. 1085, 1102, post. 
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I 398. When Judge Is disqual ified, cause to be trans- 
ferred. If an action or proceeding is commenced or pend- 
ing in a court, and the judge or justice thereof is disquali- 
fied from acting as such, or if, from any cause, the court 
orders the place of trial changed, it must be transferred 
tor trial to a court the parties may agree upon, by stipu- 
lation In writing, or D'"1ade in open court and entered in 
the minutes; or, if they do not so agree, then to the near- 
est or most accessible court where the like objection or 
cause for making the order does not exist, as follows: 
1. If in a superior court, to another superior court. 
2. If in a justice's court, to another justice's court In 
the same county. En. March 11, 1872. Am'd. 1881, 23; 
1897, 184. 
Cal Rep. Cit. 59, 131; 61, 216; 64, 300; 67, 331; 94, 27; 
94, 28; 98, 119; 98, 362; 100, 320; 128, 570. 


I 399. Papers to be transmitted. Costs, etc. JurIsdIc- 
tion, etc. When an order is made transferring an action 
or proceeding for trial, the clerk of the court, or justice of 
the peace, must transmit the pleadings and papers therein 
to the clerk or justice of the court to which it is trans- 
ferred. The costs and fees thereof, and of filing the 
papers anew, must be paid by the party at whose instance 
the order was made.. The court to which an action or pro- 
ceeding is transferred has and exercises over the same 
the like jurisdiction as if it had been originally com. 
menced therein. En. March 11, 1872. 
CaL Rep. Cit. 133, 363; 136, 138; 142, 857. 
Costs on removal of criminal action chargeable against 
county: See Pol. Code, sees. 4345-4347. 


I 400. Proceedings after Judgment In certain cases 
transferred. "W11en an action or porceeding affecting the 
title to or possession of real estate has been brought in or 
transferred to any court of a county other than the county 
in which the real estate, or some portion of it, is situ- 
ated, the clerk of such court must, after final judgment 
therein, certify under his seal of office, and transmit to the 
corresponding court of the county in which the "real es- 
tate affected by the action is situated, a copy of the judg- 
ment. The clerk receiving such copy must file, docket, 
and record the judgment in the record of the court, briefly 
desigñating it as a judgment transferred from - court 
(naming the proper court). En. March 11, 1872. 
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TITLE V. 
OF THE MANNER OF COMMENCING CIVIL ACTIONS. 


Actions, how commenced. 
Complaint. how indorserd. WheJi summons may be issued, and 
how waived. 
Summons, how issued, dirE;eted, and what to contain. 
Alias summons. 
Notice of the pendency ot an action af!ectlns- the title to rea) 
property. 
Summons, how served and returned. 
Summons, how serve'd. 
Publication when defendant Is absent from the state. concealed, 
or a foreign corporation having no agent, etc. 
Manner of 
ublicaUon. 
Proceedings where there are several deten'dants, and part oRly 
are served. 
Proof of service, how made. 
When jurisdiction of action acquired. 


I 405. Actions, how commenced. Civil actions in th9 
rourts of this state arA 
!Jmmenced by filing a complaint 
ED 
ûn"
 4 t
 Am'd. 1873-4, 296. 
Cal. Rep. Cit. 59, 473; 69, 526; 79, 585; 99, 205; 140, 266. 
Prac. Act, sec. 22. En. April 29, 1851. Am'd. 1855, 303. 
Cal. Rep. Cit. 6, 321; 19, 577; 20, 82; 21, 54; 29, 238; 
29, 239; 35, 299; 35, 301; 44, 160; 138, 218. 
I 406. Complaint, how indorsed. When summons may 
be issued, and how waived. The clerk must indorse on 
the complaint the day, month, and year that it is filed, 
and at any time within one year thereafter, the plaintirr 
may have a summons issued, and if the action be brought 
against two or more defendants who reside in different 
counties, may have a summons issued for each of 'Such 
counties at the same time. But at any time within the 
year after the complaint is filed, the defendant may, In 
writing, or by appearing and answering or demurring, 
wa!Lve the issuing of sumnions; or, if the action be brought 
upon a joint contract of t\VO or more defendants, and one 
of t
ern has appeared v.;rithin the year, the other or others, 
ma.y 00 served or appear after the year, at any time be.. 
fore tyial. En. March 11, 1972. Am'd. 1873-4, 296. 
Ca1. Rep. Cit. 53, 246; 69, 5
6; 99, 339; 100, 513; 101, 641; 
liS, .5
; 125, 300; 132, 83. 
Code Civil Proc.-10. 
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Prac. Act, sec. 23. En. April 2!1 1851. Am'd. 1860, 298. 
Cal. Rep. Cit. 29, 239; 34, 163; 3e, 301. 
Admission of 8ervice by defend8-J\.t: Post, E
. 415. 
Alias summons: Post, sec. 40
-. 
Appearance: Post, sees. 416, 1014. 


I 407. Summons, how issued, directed, and what to 
conta-in. The summons must be directed to the defend- 
ant, signed by the clerk, and issued under the seal of the 
court, and must contain: 
1. The names of the parties to the action, the court in 
which it is brought and the county in which the complaint 
is filed; 
2. Å direction that the defendant appear and answer 
the com.plaint within ten days, if the summons is served 
within the county in which the action is brought; within 
thirty days: if Eerved elsewhere; 
3. A notice that, unless the defendant so appears and 
answers, the plaintiff will take judgment for any money 
or damages demanded in the complaint as arising upon 
contract, or will apply to the court for any other reliel 
demanded in the complaint. En. March 11, 1872. Am'd.. 
1880, 13; 1897, 53. 
Cal. Rep. Cit. 52, 578; 53, 254; 58, 189; 59, 141; 65, 98; 
67, 397; 76, 611; 104, 490; 128, 635; 133, 416; 133, 417; 
Subd. 3-122, 270. Subd. 4-91, 145; 122, 270. Subd. 
5-90, 506; 122, 270; 143, 14. 
Prac. Act, sec. 24. En. April 29, 1851. Am'd. 1854, 59; 
1859, 39. 
Cal. Rep. Cit. 1, 96; 32, 353; 41, 317; 44, 633. 
Prac. Act, sec. 25. En. April 29, 1851. 
Cal. Rep. Cit. 2, 274; 5, 466; 32, 353; 44, 360. 
Prac. Act, sec. 26. En. April 29, 1851. 
Style of process-The style of all process shall be: .urne 
people of the State of California," and all prosecutions 
shall be conducted in their name and by their authority: 
Const. Cal., art. 6, sec. 20. 
The sovereignty of the state resides in the people the1'e- 
of, and all writs and processes must issue in their nam\..': 
pol. Code, sec. 30. 
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 408. Alias summons. If the summons is returned 
wlLhout being served on any or all of the defendants, Jr 
if it has been lost, the clerk, upon the demand of tne 
plaintiff, may issue an alias sumn1ons, in the sanle form 
as the original; provided, that no such alias summons 
shall be issued after the expiration of one year from the 
date of the filing of the complaint. En. March 11, 1872. 
Am'd. 1875-6, 90; 1887, 50. 
Cal. Rep. Cit. 99, 339; 116, 451; 117, 581; 126, 246; 137. 
272; 137, 657; 141, 655; 141, 657; 141. 658. 



 409. Notice of the pendency of an acticn affecti
J 
the title to real property. In an action affecting th
 titre 
or the right of posseSSIon of real property, tb
 plaintiJf, 
at the tinle of filing the complaint, and the defendant, at 
the time of filing his answer, when affirn1ative relief is 
claimed in 'such answer, or at any time afteFWard, may 
record in the office of the recorder of the county In which 
the property is situated a notice of the pendency of the 
action, containing the names of the parties and the ob- 
ject of the action or defense, and a description of the prop- 
ert
T in that county affected thereby. From the time of 
filing such notice for record only shall a purchaser or en- 
cumbrancer of the property affected thereby 00 deemed 
to have constructive notice of the pendency of the action, 
and only of its pendency against parties designated by 
thßÍr real names. En. March 11, 1872. Am'd. 1873-4, 2
7: 
Cal. Rep. Cit. 58, 152; 74, 265; 79, 12
; 96, 304; 132, 248; 
145, 581. 
Prac. Act, sec. 27. Ell. April 29, 1351. Am'd. 1862, 572; 
-1871-2, 18g. 
Cal. Repo Cf.
 22, 210; 26, 126; 
9, 134.; 2S. 135; 32, 295; 
34, 615; 43, 263; 71, 476. 
Partition-recording notice of 'suit: Sec. 755. 
Person in possession of real propert
J', action against, 
cannot be prejudiced by any alienation maðf) by him: 
Sec. 7
7. 


I 4

 Summons, hów serve.cl and returned. The sum- 
mons may be served by the sheriff of the county where 
the defendant is found or by any other person over the 
age of eighteen, not a party to the action. A copy of the 
romplaint must be served with the summons, upon each 
of thø defendants. When the summons is served by the 
sheriff, it must be returned, v.rith his certificate of its 
aer vi 00. and of the service of any copy of the complaint, 
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where such copy Is served, to the office of the clerk from 
which it lssued. When it Is served by any other person, 
it must be returned to the 'same place with an affidavit of 
such person of its service, and of the service of a copy of 
the complaint, where such copy is served. En. 
Iarch II, 
1872. Am'd. 1873-4, 297; 1893, 207. 
Ca.l. Rep. Cit. 57, 355; 59, 473; 60, 11; 63, 466; 72, 74; 
95, 654; 110, 31; 110, 32; 137, 657; 143, 21. 
Prac. Act, sec. 28. En. April 29, 1851. Am'd. 1854, 5
; 
1855, 61; 1855, 196. Rep. 1855, 304. Am'd. 1859, 39; 1860, 
298; 1869-70, 574. 
CaI. Rep. Cit. 7, 280; 11, 378; 28, 153; 34, 404; 35, 299; 
35, 301; 45, 465. 
Costs, where served by person other than sheriff: See 
post, Appendix, Costs. 
Process, how returnable to another county: S
 Pol. 
Code, sec. 4177. 
Return of sheriff is prima facie evidence: See Pol. Code, 
sec. 4178. 
Delay of sheriff in making return, liabili ty: See Pol. 
Code, sec. 4179. 


I 411. Summons, how served. The summons must be 
served by delivering a copy thereof, as follows: 
1. If the suit is against a corporation formed under the 
laws of this state: to the president or other head of the 
corporation, secretary , cashier, or managing agent there- 
at. 
2. If the suit is against a ioreign corporation, or a non- 
resident joint stock company, or association, doing busI- 
ness and having a managing or business agent, cashier, 
or secretary within this state: to such agent, cashier, or 
secretary. 
3. If against a minor under the age of fourteen years
 
residing within this state: to such minor, personally, and 
also to his father, mother, or guardian; or, if there be 
none within this state, then to any person having the 
care or control ot such minor, or with whom he residas, 
or in whose service he is employed. 
4. It against :l person residing within this 8tate, who 
has been judiclal1y declared to be of unsound mind, or 
incapable of conducting his own affairn, and for whÙ1m 
a guardian has been appointed: to SUc.I1 person and al;t.Q 
to his guardian. 
5. If against a county, cit;v or town: t:J the presið(\ÎÕi.
 
of the board of supervi
ors, president of the counell 00 
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trustees, or other head of the legislative department 
thereof. 
6. In all other cases to the defendant personally. En. 
March 11, 1872. Am'd. 1873-4, 298. 
Cal. Rep. Cit. 59, 473; 59, 493; 139, 177; 139, 178; 143, 
21. Subd. 1-79, 104; 127, 68; 128, 332. Subd. 2-66, 
315; 97, 397; 127, 68. Subd. 3-64, 597; 80, 499; 120, 
430. Subd. 4-87, 531; 134, 633. 
Prac. Act, sec. 29. En. April 29, 1851. Am'd. 1854, 59; 
1861, 
96. 
Cal. Rep. Cit. 6, 187; 9, 637; 16, 388; 20, 82; 38, 153; 
38, 154; 51, 617; 53, 741; 64, 597. 
Association, service may be on one of the members of: 
Ante, sec. 388. 
Return of summons: Post, sec. 415. 
Telegraph, servíce by: posl, sec. 1017. 
I 412. Publication when defendant is absent from the 
state, concealed, or a foreign corporation having no agent, 
etc. Where the person on whom service is to be made 
resides out of the state; or has departed from the state; 
or cannot, after due diligence, be found within the state; 
or conceals himself to avoid the service of summons; or 
is a foreign corporation having no managing or business 
agent, cashier or secretary within the state, and the fact 
appears by affidavit to the satisfaction of the court, or 
a judge thereof; and it also appears by su.ch affidavit, or 
by the verified complaint on file, that a cause of action 
exists against the defendant in respect to whom the ser- 
vice is to be made, or that he is a necessary or proper 
party to the action; or when it appears by such affidavit, 
or by the complaint on file herein, that it is an action 
which relates to or the subject of which is real or per- 
sonal property ill this state, in which such person d
- 
fendant or foreign corporation defendant has or claims 
a lien or interest, actual or contingent, therein, or in 
which the relief demanded consists wholly or in part in 
excluding such person or foreign corporation from any 
interest therein, such court or judge may make an order 
that the service be made by the publication of the sum- 
mons, provided that where service is sought to be made 
upon a person who cannot, after due diligence, be found 
within the state it must first appear to the court by the 
am_davit aforesaid that there has not been filed, on be- 
half ot such person, in the county where such action is 
pending, the celtificate of residence provided for by sec- 
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tlon one thousand one hundred and Jlkty-three of the 
Civil Code in the county in which the action is brought; 
or that saij certificate was so flIed and that the defendant 
cannot be founet at the place named in said certIficate, 
which latter fact must be made to appear by the certificate 
of the sheriff of the county wherein said defendant claims 
residence in and by said certificate of residence, and which 
certificate of said sheriff must show that serv1ce of said 
summons was attempted upon said defendant at the place 
named in said certificate of residence but that said de- 
fendant was not to be forund thereat. En. March 11, 1872. 
Am'd. 1880, 13; 1893, 285; 1905, 141. 
Cal. Rep. Cit. 64, 597; G7, 19; 68, 87; 70, 438; 70, 436; 
72, 68; 78, 600; 76, 611; 76, 612; 76, 614; 76, 647; 
86, 683; 86, 684; 92, 346; 92, HE5; g9. 325; 101, 573; 
109, 254; 115, 277; 119, 301; 131, 


; ì37, 655; 138, 
446; 144, 415; 144, 787. 
Prac. Act, sec. 30. En. April 29, 1851. 
Cal. R
p. Cit. 5, 466; 20, 82; 26, 152; 26} 154; 31, 351; 
64, 597. 
fi 413. Manner of publication. The order must direct 
the publication to be made in a newspaper to be des:g- 
nated, as most likely to give notice to the person to be 
served, and not for such length ot time as may bf' deemed 
reasonable, at least once a week; but publi
ation against 
a defendant residing out of the state, or absent therefrom, 
must not b
 less than two months. In case of publi
a- 
tion, where the residence of a nonresident or absent de- 
fendant is known, the court or judge must direct a copy 
of th6 summons and complaint to be forthwith deposited 
in the postoffice, directed to the pérson to be served, at 
his place of residence. When publication is ordered, per- 
sonal service of a copy of the sumlnons and complaint 
out of the state is equivalent to publication 
nd deposit in 
the postoffice, and in either case the service of the sum- 
mons is complete at the expiration of the time prescribed 
by the order for publication. En. March II} 1872. Am'd. 
1873-4, 299. 
Cal. Rep. Cit. 67, 19; t'>8, 87; 72, 68; 72: 72; '7-6, 614; 
86, 583; 92, 355; 101, 249; 133, 460; 137, 426; 144, 
423 ; 144, 424; 144, 490. 
Prac. Act, sec. 31. En. April 29, 1851. Am 'd. 1869-70, 
511; 1871-2, 190. 
Cal. Rep. Cit. 1, 176; 5, 466; 6, 184; 12, 102; 26, 152: 
" 26, 154; 31, 351j 32, 350 j 33 1 514j 34, 404. 
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PublIcation, proof of: Post, secs. 2010, 2011. 
Judgment by default: Post, sec. 585, subd. 3. 

 414. Proceedings where there are several defendants, 
and part only are served. When the action is against two 
or more defendants, jointly or severally liable on a con- 
tract, ,and the summons Is served on one or more but not 
on all ot them, the plaintiff may proceed against the de- 
fend'ants servell In the same ,manner as If they were the 
only defendants. En. 
1arch 11, 1872. 
Cal. Rep. Clt. õ8, 607; 67, 146; 67, 147; 68, 426; 68, 427; 
68, 428; 69, 458; 69, 621; 70, 114; 70, 405; 73, 391; 
75, 593; 94, 299; 103, 207; 125, 270; 136, 302; 136, 575; 
144, 4. 
Prac. Act, sec. 32. En. April 29, 1851. 
Cal. Rep. Clt. 6, 183; 12, 351; 17, 566; 39, 95; 50, 532; 
67, 146; 68, 426; 68, 427. 
Joining persons severally liable upon instruments: Ante, 
sec. 383. 
Judgment against some defendants, proceedings contin- 
uing against the others: Post, sec. 579. 
Joint debtors, proceedings against, after judgment 
against some: Post, g'ees. 989 at seq. 

 415
 Proof of service, how made. Proof of the service 
of summons and complaint must be as follows: 
1. If served by the sheriff, his certificate thereof; 
2. If by any other person, his ,affidavit thereof; or, 
8. In case of publication, the affi,davit of th'e printer, 
or his foreman or principal clerk, showing the same; and 
an affidavit of a deposit of a copy of the summons in the 
postoffice, if the same has been deposited; Of, 
4. The written admission of the defendant. 
In case of service otherwise than by publication, the 
certificate or affidavit must state the time and place of 
service. En. I\larch 11, 1872. 
Cal. Rep. Clt: 1
8, 332. Subd. 1-59, 493. Subd. 3-72, 
74; 73, 600; 93, 607; 101, 673; 119, 301; 134, 623. 
Prac. Act, sec. 33. En. April 29, 1851. 
Cal. Rep. Cit. 11, 314; 33, 512; 33, 514; 34, 404; 84, 425, 
34, 430. 
Prac. Act, sec. 34. En. April 29, 1851. 
Cal. Rep. Cit. 34, 404; 45, 463. 


. 

 416. When Jurisdiction of action acquired. From the 
time of the service of the summons and of a copy of the 
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complaint In a civil action, where servIce of a copy of 
U:.e complaint Is required, or of the compi'etion of the pub- 
li
tlon when service by publication Is ordered, the court 
Ie d Bemed to have acquired jurisdiction of the parties, and 
to have control of all the subsequent proceedings. The 
voluntary appearance of a defendant is equivalent to per- 
B 0:.1. al service of the aummons and copy of the complaint 
upon him.. En. 
iarch 11, 1872. Am'd. 1873-4, 299. 
Cal. Rep. Cit. 56, 629; 59, 473; 60, 299; 64, 598; 75, 220; 
75, 239; 84, 29; 87, 152; 92, 355; 99, 205; 1G3, 522; 
117, 681; 122, 450; 125, 300; 133, 71; 141, 667; 144, 30, 
PrRa. ÀCJt, sec. 35. En. April 29, 1851. 
'Ûs;.l. Rep. Cl t. 1>> 372; ß, 296; 9, 111; 45, 463. 
Admission ot serv1ca: Ante, sec. 415. 
Appearance: Post, se.c. 1014. 
Waiver of summons: Ante, sec. 406. 


TITLE VI. 
OF THE PLEADINGS IN CIVIL ACTIONS. 
Chapter I. The Pleadings in General, 

 420-422. 
II. The Complaint, 

 425-427. 
III. Ðe.murrer to the Complaint, 

 430-434. 
IV. The Answer, 

 437-442. 
V. Demurrer to Answer, 

 448, 444. 
VI. Verifi.øation of Pleadings, 

 446-449. 
VII. General Rules of Pl'e'adin'g, 

 452-465. 
VIII. V,ariance-:rvlistakes in Pleadings and Amend- 
ments, 

 4G9-476. 


CHAPTER I. 


THE PLEADINGS IN GENERAL. 
I 420. DenniUon of pleadings. 
fi 421. This code prescribes the form and rules of pleadings. 
I 422. vVhat pleadings are allowed. 



 420. Definition of pleadings. The pleadings are the 
formal allegations by the parties of their respective claims 
and defenses for the judgment of the court. En. March 
11, 1872. 
Cal. Rep. Cft. 71, 522; 117, 240. 
P
ac. ...t\.ct, sec. 36. En. April 29, 1851. 
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I 421. This code prescribes the form and rules ofi 
pleadings. The forms of pleading in civil actions, and the 
rules by which the sufficiency of the pleadings is to be 
determined are those prescribed by this cOO-e. En. March 
11, 1872. 
Ca!. Rep. Cit. 83, 397; 114, 475; 139, 474. 
Prac. Act, sec. 37. En. April 29, 1851. 

l. Rep. Cit. 9, 467; 9, 475; 16, 243; 24, 95. 
One form of actions: Ante, sec. 307. 
Rules of pleading, generally: Post, sees. 452 et seq. 


W 422. What pleadings are allowed. The only pleadings 
allowed on the part of the plaintiff are: 
1. The complaint; 
2. The demurrer to the answer. 
And on the p.art of the defendant: 
1. The demurrer to the complaint; 
2. The answer. En. March 11, 1872. 
Cal. Rep. Cit. 56, 325; 114, 475. 
Prac. Act, sec. 38. En. April 29, 1851. Am'd. 1855, 303; 
1860, 298; 1863, 578; 1866, 701. 
Cal. Rep. Cit. 1, 174; 5, 125; 34:, 27; 34, 28; 38, 585; 3H. 
177; 77, 226. 
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CHAPTER II. 


THE COMPLAINT. 
S 425. Complaint, first pleading. 
fi 426. Complaint, what to contain. 

 427. What causes of action may be joined. 


I 425. Com"plaint, first pleading. The first pleading on 
the part of the plaintiff is the complaint. Ell. l\larch 11, 
1872. 



 426. Complaint, what to contain. The complaint must 
contain: 
1. The title of the action, the name ot the court and 
county in which the action is brought, and the names of 
the parties to the action; 
2. A statement of the facts constituting the cause of 
action) in ordinary and concise language; 
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3. A demand of the relief wrlich the plaJntiff elailns. 
If the recovery of money or dau)ages Dç òem(=1nded, the 
amount thereof must be stated. En. March 11, 1872. 
C:J.l. R'fp. Cit. 79, 585; 124, 83G. Subd. 2-51, 545; G3, 
427; 77,413; 81.121; 83,397; 93,57; 94, 174; 9
, 418; 
126, 634; 139, 474. Subd. 3-99, 244. 
Prac. Act, sec. 39. En. April 29, 1851. 
CaI. Rep. Cit. 1, 96; 7, 261; 25, 89; 37, 253; 37, 303; 40, 
491. 
Title, papers defectively entitled: Post, sec. 1046. 
Venue: Ante, secs. 392-400. 
Parties : Ante, sees. 367-390. 
Parties, misjoinder or nonjoinder: Post, sec. 430. 
Association may be sued under common name: Ante, 
sec. 388. 
Intervention: Ante, sec. 387. 
Fictitious names for defendants: Post, sec. 474. 
A bbreviations and numerals: Ante, sec. 186. 
Construction of pleadings to be liberal: Post, sec. 45?. 
Errors and defects to be disregarded: Post, sec. 475. 

1aterial allegations not controverted taken as true: 
Post, sec. 462. 
Service of complaint: Ante, sec. 410. 
Several causes of action, uniting: Post, sec. 427. 
Pleading, in particular cases: See Particular Tit1
. 
Amendment of pleadings: Post, SßCS. 472, 473; of com- 
plaint: Post, sec. 432. 
As to effect of setting out written instrument if its 
genuineness is not denied on oath: Post, sees. 447-449. 
Variance: Post, sees. 469 et seq. 
Gold coin, allegations to obtain judgment in: Post, sec. 
667. 
Supplemental complaint: Post, sec. 464. 
427 Verification of pleadings: Post, sec. 446. 
m'd. 
438 
 427. What causes of action may be joined. The 
plaintiff may unite several causes of action in the same 
complaint, where they all arIse out of: 
1. Contracts, express 'Or implied; 
2. Claims to recover specific real property, with or 
without damages for the withholding thereof, or for waste 
committed th 
reon, and the rents and profits of the same; 
3. Claims to recover specific personal property, WIth 
or without danlages for the withholding thereof; 
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4. Claims against a trustee by virtue or a 
Ol1tract or 
by operation of law; 
5. Injuries to cbaracter; 
6. Injuries to person; 
7. Injuries to property; 
The causes of action so united must an belong to one 
only of these classes, and must affect all the parties to the 
action, and not require different places of trial, and Inust 
be separate]y stated; but an action for malicious arrest and 
prosecution, or either of them, may be united with the ac- 
tion for either an injury to character or to the person. 
En. 1\1arch 11, 1872. 
Cal. Rep. Cit. 51, 491; 65, 488; 73, 190; 80, 324; 83, 400; 
90, 76; 96, 401; 96, 402; 100, 373; 102, 510; 105, 689; 
109, 209; 135, 560; 137, 649. Subd. 1-88, 541; 92, 102; 
104, 640. 8ubd. 2-65, 162; 72, 329. Subd. 4-71, 188; 
71, 189; 125, 234; 140, 50; 146, 56. 
Prac. Act, sec. 64. En. April 29, 1851. Am'd. 1855, 196. 
Cal. Rep. Cit. 1, 192; 3, 206; 15, 152; 22, 462; 28, 488; 
28, 639; 31, 496; '32, 342; 36, 283; 46, 171; 50, 654. 


CHAPTER III. 


DEMURRER TO THE CO
IPLAINT. 



 430. When defelr,,"1ant may demur. 

 4;:;1. Demurrer must specify, etc. May be taken to part. May an- 
swer and demur at same time. 

 4'32, "That proceE-dings are to be l:ad when complaint amended. 

 433. Objection not apPf'aring on cornplaint, may be taken by answer. 

 434. Objecti,:ms. when deemed waived. 



 430. When defendant may demur. The defendant 
mdY demur to the complaint within the time required in 
the sun1n1ons to answer, when it appears upon the face 
thereof, either: 
1. That the court bas no jurisdiction of the person ot 
the defendant, or the subject of the action; or, 
2. That the plaintiff has not legal capacity to sue; or, 
3. That there is another action pending bet,veen the 
saUie parties for the same cause; or, 



430 
Am'd. 
..,. A'.>o 
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4. That there is a defect or misjoinder of parties plain- 
tiff or defendant; or, 
5. That several causes of action have been improperly 
united; or, 
6. That the complaint does not state facts sufficient to 
constitute a cause of action; or, 
7. That the conlplaint is ambiguous, unintelligible, or 
uncertain. En. March 11, 1872. 
Cal. Rep. Cit. 54, 292; 76, 43; 77, 311; 98, 417; 118, 224; 
118, 239; 124, 83; 125, 111; 136, 614. Subd. 2-66, 5
; 
144, 364; 146, 180; 146, ] 81. Subd. 4-95, 133; 110, 
289; 110, 460. Subd. 5-90, 76; 102, 50
; 11U, 
487. Subd. 6-68, 59. bubd. 7-82, 212; 87, 458; 121, 
171; 123, 88; 137, 153. 
Prac. Act, sec. 40. En. A
1ril 29, 1851. Am'd. 1859, 139. 
Cal. Rep. Cit. 1, 174; 1, 395; 4, 313; 6, 165; 7, 334; 8, 
369; 8, 517; 8, 590; 25, 89; 32, 119; 32, 342; 43, 184. 
General and special demurrer: See sec. 431, infra. 
Demurring and answering at same time: Yost, 'Sees. 431, 
441. 
Serving demurrer: Post, sec. 465. 
f431 Judglnent on demurrer: Post, sec. 636. 
Denll1rrer is an appearance: Post, sec. 1014. 
m'd. 
439 Waiving objections by not demurring: Post, sec. 434. 

 431. Demurrer must specify, etc. May be taken to 
part. May answer and demur at same time. The de- 
murrer must distinctly specify the grounds upon which 
any of the objections to the complaint are taken. Unless 
it do so, it may be disregarded. It may be talren to the 
whole complaint or to any of the causes of action stated 
therein, or the defendant may demur and answer at the 
same time. En. March 11, 1872. 
Cal. Rep. Cit. 96, 493; 118, 420; 133, 310. 
Prac. Act, sec. 41. En. April 29, 1851. 
Cal. Rep. Cit. 25, 89; 25, 90; 25, 91; 25, 92; 26, 154; 30. 
673. 
Prac. Act, sec. 42. En. April 
9, 1851. 
Cal. Rep. Cit. 1, 174; 38, 541. 
fi 432. What proceedings are to be had when complaint 
amended. If the complaint is amended, a copy of the 
amendments must be filed, Or the court may, in its dis- 
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cretion, require the complaint, as amended, to be filed, 
and a copy ot the amendments, or amended complaint, 
must be served upon the defendants affected thereby. The 
defendant must ans,ver the amendments or tbe conlplaint, 
as amended, within ten days after service thereof, or such 
other time as the court n1ay direct, and judgment by de- 
fault may be entered upon failure to answer, as in other 
cases. En. March 11, 1872. Am'd
 1880, 2. 
Cal. "Rep. Cit. 58, 45; 58, 94; 60, 295; 60, 405; 72, 88; 
90, 61; 99, 205; 99, 206; ]37, 676; 146, 182. 
Prac. Act, sec. 43. En. April 29, 1851. Am'd. 1854, 60; 
lö;>5, 196. 
CaI. Rep. Cit. 1, 174; 1, 395. 
Am-endment-generally: Post, sees. 472, 473. 


I 433. Objection not appearing on compfa int, may be 
taken by answer. When any of the matters enumerated in 
section 430 do not appear upon the face of the complaint, 
the objection may be taken by answer. En. March 11, 18 r .:l. 
Cal. Rep. Cit. 60, 405; 66, 517; 87, 460; 92, 88; 95, 13a; 
110, 460; 121, 571; 130, 520. 
Pr::
. Act, sec. 44. En. April 29, 1851. 
Cal. Rep. Cit. 1, 175; 1, 395; 4, 313; 6, 165; 7, 334; 8, 
59U; 25, 89; 25, 91; 31, 420; 36, 126; 47, 221, 144, 364; 
1
6, 181. 



 434. Objections, when deemed waived. If no objec- 
tion be taken, eithbr by demurrer or ans\ver, the defendant 
must be deemed to have waived the same, excepting only 
the objection to the jurisdiction of the court, and the ob- 
jection that the complaint does not state facts sufficient to 
constitute a cause of action. En. March 11, 1872. 
Cal. Rep. Cit. 59, 516; 66, 59; 69, 157; 70, 78; 70, 405; 
74, 153; 77, 392; 78, 2:>ó
 
2, 525; 92, 88; 95, 133; 
95, 579; 96, 611; 101, 641; 103, 445; 110, 289; 110, 337; 
110,460; 110, 487; 121,071; 124, 130; 134, 412; 136, 614; 
137, 306; 139, 55; 142, 70; 144, 364; 145, 185; 147, 6
4. 
Prac. Act, sec. 45. En. April 29, 1851. 
Cal. Rep. Cit. 1, 195; 1, 372; 4, 313; 7, 334; 8, 517; 8, 
590; 21, C35; 22, 629; 25, 88; 2G, 90; 30, 673; 31, 420; 
32, 842; 33, 656; 36, 126. 




 431 


THE ANS\VER. 


1f>
 


CHAPTER IV. 


THE ANSWER. 


I 437. Answer, what to contain. 

 438. When cQuntcrclaim may be set up. 

 43:). When defendant omits to set up countprclaim. 

 H(). Counterclaim not baaed by death or assignment. 

 441. Answer may contain several grounds of defense. 
Defendant may answer part and demur to part of com- 
plaint. 

 442. Cross-complaint. 



 437. Answer, what to contain. The answer of the 
defendant shall contain: 
1. A general or specific denial of the material allega- 
tions of the complaint controverted by the defendant. 
2. A statement of any new matter constituting a de- 
fense or counterclaim. If the complaint be verified, the 
denial of each allegation controverted must be specific, and 
be made positively, or according to the information and 
belief of the defendant. If the defendant has no informa- 
tion or belief upon the subject sufficient to enable him to 
answer an allegation of the complaint, he may so state 
in his answer, and place his denial on that ground. If the 
complaint be not verified, a general denial is sufficient, but 
only puts in issue the material allegations of the COIl1- 
plaint. En. March 11, 1872. Am'd. 1873-4, 300. 
Cal. Rep. Cit. 65, 324; 65, 385; 92, 180; 94, 174; 98, 646; 
100, 488; 119, 433; 119, 472; 129, 50. Subd. 1-139, 
378; 143, 133. Subd. 2-89, 445; 99, 87; 100, 486; 118, 
690; 119, 471; 121, 271; 126, 293; 128, 328; 132, 11; 
133, 71; 138, 722. 
Prac. Act, sec. 46. En. April 29, 1851. Am'd. 1854, 60; 
1860, 298; 18G2, 562; 1866, 702. 
Cal. Rep. Cit. 6, 200; 8, 149; 8, 369; 9, 38; 9, 62; 18, 
314; 19, 658; 21, 435; 25, 89; 26, 306; 27, 371; 32, 629; 
33, 211; 35, 280; 38, 585; 39, 177. 
Pleas in abatement: See ante, sec. 430. 
Amendment: Ante, secs. 472, 473. 
Appearance, answering is: Post, sec. 1014:. 
Counterclaim: Post, sees. 438-441. 
Cross-complaint: Post, sec. 442. 
Death of party: Ante, sec. 385. 
Di
ability of party: Ante, sec. 385. 
Errors and defects to be disregarded: Post, sec. 475. 
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Gold coin, etc., allegations as to money being payable in, 
should be denied: Post, sec. 667. 
Striking out: Post, sec. 453. 
Supplemental ansV\yer: Post, sec. 464. 
Tilne to ans,," er-extension of: Post, sec. 1054. 
\Vriting-Setting forth in answer, effect of: Post, sees. 
448, 449. 
43 
Particular actions, ans"\vers in: See Particular Title. Ena 

 438. When counterclaim may be set up. The counter- p. 4: 
claim mentioned in the last section must be one existing 
in favor of a defendant and against a plaintiff between 
whom a several jUdgment might be had in the action, and 
arising out of one of the following causes of action: 
1. A cause of action arising out of the transaction set 
forth in the complaint as the foundation of the plaintiff's 
claim, or connected with the subject of the action; 
2. In an action arising upon contract; any other cause 
of action a rising also upon contract, and existing at the 
commencement of the action. En. March II, 1872. 
Cal. Rep. Cit. 51, 540; 57, 647; 65, 324; 65, 326; G9, 61H; 
70, 112; 72, 226; 72} 227; 87, 266; 96, 91; 101, 290; 
104, 135; 107, 67; 110, 264; 110, 266; 113, 440; 116, 96; 
119, 472; 119, 474; 126, 293; 126, 295; 132, 161; 
140, 498; 142, 420. Subd. 1-53, 32; 67, 590; 70, 
113; 100, 34; 110, 2G3; 120, 413; 125, 49; 129, 4.9; 135, 
40; 137, 338; 140, 498; 142, 421. Subd. 2-51, 226; 
58,354; 64,274; 64,491; 101,649; 118,337; 119,471; 
120, 28; 120, 413; 125, 49; 128, 293; 143, 255. 
Prac. Act, sec. 47. En. April 29, 1851. Am'd. 1860, 299. 
Cal. Rep. Cit. 8, 405; 19, 658; 30, 252; 35, 280; 39, 177; 
39, 178; 39, 392; 50, 654. 
Dismissing action where counterclaim: Post, sec. 58t. 
Omission to set up counterclaim prevents future action 
thereon: Post, sec. 439. 
Compensated, cross-demands deemed: Post, sec. 440. 

 439. When defendant omits to set up counterclaim. If 
the defendant omit to set up a counterclaim in the cases 
4
 
mentioned in the first subdivision of the last section, neith- Am c 
er he nor his assignee can afterward maintain an action p. 43 
against the plaintiff therefor. En. Ì\I
rch 11, 1872. 
Cal. Rep. Cit. 58, 611; 129, 179; 135, 41. Subd. 3.-130, 
520. 



 440. Counterclaim not barred by death or assignment. 
When cross-demands have existed between persons under 
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such circumstances that, if one had brought an action 
against the other, a counterclaim could have been set up, 
the two demands shall be deemed compensated, so far as 
they equal each other, and neither can be deprived of the 
benefit thereof by the assignment or death of the other. 
En. Marèh 11, 1872. Am'd. 1873-4, 300. 
Cal. Rep. Cit. 43, 146; 65, 324; 107, 62; 107, 67; 110, 266; 
118, 341; 119, 474; 126, 293; 126, 295; 136, 628. 
Prac. Act, sec. 48. En. April 29, 1851. 



 441. Answer may contain several grounds of defense. 
Defendant may answer part and demur to part of com- 
plaint. The defendant may set forth by answer as many 
defenses and counterclaims as he may have. They must. 
be separately stated, and the several defenses must refer 
to the causes of action which they are intended to answer, 
in a mannner by which they may be intelligibly distin- 
guished. The defendant may also answer one or more 
of the several causes of action stated in the complaint, 
and demur to the residue. En. March 11, 1872. 
Cal. Rep. Cit. 92, 180: 115, 316; 121, 171; 121, 417; 129, 
651. 
Prac. Act, 'sec. 49. En. April 29, 1851. 
Cal. Rep. Cit. 22, 677; 28, 387; 43, 268. 
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 442. Cross-complaint. Whenever the defendant seeks 
11'd affirmative relief against any party, relating to or depend- 
4':)9. lng upon the contract or transaction upon which the ac- 
v tion is brought, or affecting the property to which the ac- 
tion relates, he may, in addition to his answer, file at 
the same time, or by permission of the court subsequently, 
a cross-complaint. The cross-complaint must be served 
upon the parties affected thereby, and such parties may 
demur or answer thereto as to the original complaint. En. 
Stats. 1873-4, 301. 
Cal. Rep. Cit. 57, 589; 37, 593; 57, 647; 58, 239; 64, 514; 
68, 280; 69, 618; 69, 619; 71, 149; 74, 492; 81, 188; 
82, 416; 83, 599; 84, 587; 84, 589; 87, 153; 87, 26
; 
91, 554; 109, 110; 110, 152; 112, 651; 120, 57; 120, 58; 
122, 249; 125, 660; 126, 60; 126, 318; 126, 594; 127, 615; 
127, 617; 127, 621; 130, 44; 135, 44; 136, 315; 136, 509; 
136, 535; 138, 317; !IAO, 498; 141, 474; 142, 206; 142, 
420; 142, 421; 144, 729; 145, 570. 
Original complaint: Sees. 426, 427. 
Dismissing action, where cross-complaint: Post, sec. 581. 
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DEMURRER TO ANSWER. 


I <<3. When pJatntitr may "iemur to answer. 
I 4<<. Grounds of demurrer. 



 443. When plaintiff may d:mur to answer. The plain- 
tiff may, within the same length of time after service of the 
answer as the defendant is allowed to answer after service 
ot summons, demur to the answer of the defendant, or to 
one or more of the several defenses or counterclaims set 
up in the answer. En. March 11, 1872. Am'd. 1873-4, 301. 
Cal. Rep. Cit. 109, 443; 110, 152; 119, 529. 
Prac. Act, sec. 50. En. April 29, 1851. Am'd. 1854, 60; 
1860, 299; 1862, 562; 1866, 702. 
Cal. Rep. Cit. 18, 387; 28, 297; 30, 564; 34, 161; 38, 585; 
98, 417. 
Demurrer to complaint: Ante, sec. 430. 
Service of demurrer: Pest, sec. 465. 
Time to demur, extending: Post, sec. 1054. 
Time to answer when demurrer overruled begins to run 
from service of notice of decision: Post, sec. 476. 



 444. Grounds of demurrer. The demurrer may be 
taken upon one or more of the following grounds: 
1. That several causes of counterclaim ha ve been im- 
properly joined; 
2. That the answer doef!! not state facts sufficient to con- 
stitute a defense or counterclaim; 
3. 
hat the answer is ambiguous, unintelligible, or un- 
certaIn. En. March 11, 1872. 
Cal. Rep. Cit. 68, 329; 87, 405; 119, 529. 
Grounds of demurrrer: Ante, sec. 430. 
Code Civil Proc.-U. 
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CI-IAPTER VI. 


VERIFICATION OF PLEADINGS. 



 4'16. VerlncaUon of pleadings. 
ä 44 0 7. Copy of written instrument contained in COm'þlatnt admitted, 
unless answer is verified. 
G 448. When defense is founded on written Instrument set out in 
answer, Its execution admitted, unless denied by plaintiff, 
unoder oath. 
G 449. Exceptions to rules prescribed by two preceding sections. 



6 
'd. 
fO 


fi 446. Verification of pleadings. Every pleading must 
be subscribed by the party or his attorney; and when the 
complaint is verified, or when the state, or any officer of 
the state, in his official capacity, is plaintiff, the answer 
must he verified, unless an admission of the tru th of the 
complaint might subject the party to a criminal prosecu- 
tion, or, unless an officer of the state, in his official capa- 
city, is defendant. In all cases of a verification of a 
pleading, the affidavit oi the party must state that th
 
same is true of his own knowledge, except as to the mat- 
ters which are therein stated on his information or be- 
lief, and as to those matters that he believes it to be 
true; and where a pleading is verified, it must be by the 
affidavit of a party, unless the parties are absent from the 
county, where the attorney resides, or from some cause 
unable to verify it, or the facts are within the knowledge 
of his attorney or other person verifying the same. When 
the pleading is verified by the attorney, or any other per- 
son except one of the parties, he must set forth in the 
affidavit the reasons vlhy it is not made by one of the 
parties. When a corporation is a party, the verification 
may be made by any officer thereof. En. March 11, 1872. 
Cal. Rep. Cit. 52, 182; 58, 40; 58, 41; 60, 375; 65, 337; 
65, 338; 68, 410; 72, 88; 78, 121; 80, 60; 83, 562; 98, 
33; 106, 579; 113, 171; 114, 475; 124, 115; 128, 328; 
128, 584; 138, 158; 138, 447; 147, 494. 
Prac. Act, sec. 51. En. April 29, 1851. Am'd. 1860, 299; 
1862, 5G2. 
Cal. Rep. Cit. 9, 423. 
Prac. Act. sec. 52. En. April 29, 1851. Am'd. 1860, 299; 
1862, 5{)2. 
Cal. Rep. Cit. 9, 423. 
Pr3JC. Act, sec. 55. En. April 29, 1851. 
Cal. Rep. Cit. 19, 34; 19, 39; 33, 211. 
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Attorneys' power to bind client: A"nte, sec. 283. 
Verifying accusation for disbarring attorne)T: See sec. 
291, ante. 



 447. Copy of written instrument contained in com.. 
plaint admitted, unless answer is verified. 'Vhen an action 
is brought upon a written instrument, and the complaint 
contaIns a copy of such instrument, or a copy is annexed 
thereto, the genuineness and due execution of such instru- 
ment are deemed admitted, unless the answer denying the 
same be verified. En. 1vlarch 11, 1872. 
.Cal. Rep. Cit. 71,394; 73,411; 74,411; 80,613; 82, 
505; 82, 506; 127, 29; 128, 328; 130, 103; 135, 677; 
143, 134; 146, 694 
Prac. Act, sec. 53. En. April 29, 1851. 
CaL Rep. Cit. 6, 7; 32, 88. 



 448. When defense is founded on written instrument 
set out in answer, its execution admitted, unless denied by 
plaintiff, under oath. When the defense to an action is 
founded on a written instrument, and a copy thereof is 
contained in the answer, or is annexed thereto, the gen- 
uineness and due execution of such instrument are deemed 
admitted unless the plaintiff file vrith the clerk, within 
ten days after receiving a copy of the answer. an affi- 
da vit den:ring the same, and serve a copy thereof on the 
defendant. En. 
Iarch 11, 1872. Am'd. 1873-4, 30l. 
Cal. Rep. Cit. 60, 630; 66, 88; 73, 275; 80, 613; 104, 
581; 108, 361; 108, 3G2; 110, 200; 110, 203; 119, 
431; 119, 432; 122, 570; 122, 675; 125, 199; 128, 
424; 135, 677; 143, 134. 
Prac. Act, sec. 54. En. April 29, 1851. Am'd. 1860, 299; 
1862, 562; 1866, 702. 
Cal. Rep. Cit. 49, 40. 



 449. ExceptIons to rules prescrIbed by two preceding 
sections. But the execution of the instrument mentioned 
in the two pr0Ce.ding sections is not deemed admitted by 
a faUure to deny the same under oath, if the party desir- 
ing to controvert the same is, upon demand, refused an 
Inspection of the original. Such demand must be in 
writing, s'erved by copy, upon the adverse pa.rty or his at- 
torney, and filed wIth the papers in the case. En. 
larch 
11, 1872. Am'd. 1880, 11l. 
Inspection of wri tings J order for: Post, sec. 1000. 
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CHAPTER VII. 


GENERAL RULES OF PLEADING. 



 452. Pleadings to be Uberally construed. 

 453. Sham and irrelevant answers, etc., may be stricken out. 

 454. How to state an account In pleadings. 

 455. Description of real property in a pleading. 

 456. JUdgment9, how I>leaded. 

 451. Conditions precedent, how to be pleaded. 

 458. Statute or limitations, how pleaded. 

 459. Private statutes, how plea-jed. 

 460. Libel and slander, how stated In complaint. 

 461. Answer In such cases. 

 462. Allegations not denied, when to be deemed true. When to be 
deemed con trovf'rted. 

 463. A material allegation defined. 

 464. Supplemental complaint and answer. 

 465. Pleadings sUù8equent to complaint must be filed and served. 



 452. Pleadings to be liberally construed. In the con- 
struction of a pleading, for the purpose of determining its 
effect, its allegations must be liberally construed, with a 
view to substantial justice between the parties. En. 
March 11, 1872. 
Cal. Rep. Cit. 56, 90; 88, 194; 103, 286; 105, 257; 130, 
496; 135, 48; 136, 71. 
Prac. Act, sec. 70. En. April 29, 1851. 
Cal. Rep. Cit. 28, 680; 28, 683; 32, 192; 39, 175. 



 453. Sham and Irrelevant answers, etc., may be strick- 
en out. Sham and irrelevant answers, and irrelevant and 
redundant matter inserted in a pleading, may be stricken 
out, upon such terms as the court may, In its discretion, 
impose. En. 
iarch 11, 1872. 
Cal. Rep. Clt. 53, 259; 57, 287; 65, 842; 98, 417; 98, 
418; 100, 433; 112, 173. 
Prac. Act, sec. 57. En. April 29, 186l. 
Cal. Rep. Cit. 8, 369; 30, 664. 



 454. How to state an account In pleadings. It Is not 
necessary for a party to set forth in a pleading the Items 
of an account therein alleged, but he must deliver to the 
adverse party, within five days after a demand thereof in 
writing, a copy of the account, or be precluded from giv.. 
lng evidence thereof. The court or judge thereof ma$' 
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order a further account when the one delivered is tco 
general or is defectiv.e in any particular. En. March 11, 
1872. Am'd. 1880, 2. 
Cal. Rep. Cit. 70, 562; 74, 64; 74, 73; 74, 70; 74, 77; 
77, 186; 77, 413; 82, 151; 84, 182; 84, 184; 90, 435; 
96, 671; 97, 68; 103, 555; 104, 466; 110, G92; 114, 
38; 123, 87; 135, 407; 141, 601. 
Prac. Act, sec. 56. En. April 29, 1851. 
Cal. Rep. Ci t. 17, 281. 

 455. Description of real property in a pfeading. In an 
action for the recovery of real property, it must be de- 
s.cribed in the complaint with such certainty as to enable 
an officer upon execution to i 1entify it. En. 
larch 11, 
1872. 
Frac. Act, sec. 58. En. April 29, 1851. 
Cal. Rep. Cit. 6, 156; 30, 565. 

 45G. Judgments, how ple
ded. In pleading a judg- 
ment, or other determination of a court, officer, or board, 
it is not necessary to state the faoets conferring jurisdic- 
tion, but such judgment or determination may be stated 
to have been duly given or made. If such allegation be 
controverted, the party ple'ading must establish on the 
. trial the facts conferring jurisdiction. En. 
larch 11, 1872. 
Cal. Rep. Cit. 47, 512; 52, 410; 57, 391; 59, 451; 65, 
284; 65, 4.24; 71, 259; 77, 189; 90, 369; 92, 335; 93, 
110; 97, 9; 99, 215; 118, 420; 118, 682; 121, 28; 124, 
18; 125, 455; 127, 580; 128, 397; 138, 230; 139, 67; 
139, 60. 
Prac. Act, sec. 69. En. April 29, 1851. 
Cal. Rep. Cit. 35, 448; 38, 601; 93, 110. 
Judgment as an estoppel: See post, sec. 1908. 

 457. Conditions preceder.t, how to be pleaded. In 
pleading the performance of conditions precedent in a 
contract, it is not necessary to state the facts showing 
such performance, but it may be stated generally that the 
party duly performed all the conditions on his part, and 
if such allegations be controverted, the party pleading 
must establish, on the trial, the facts showing such per- 
formance. En. l\larch 11, 18.2. 
Cal. Rep. Cit. 66, 573; 75, 638; 76, 41; 78, 1
4; 78, 
185; 87, 498; 89, 174; 123, 91; 133, 31; 139, 595; 
141, 672. 
Prac. Act, sec. 60. En. April 29, 1851. 
Cal. Rep. Cit. 6,263; 25,303; 35,448; 36,177; 47,431. 
Conditions precedent: See Civ. Code, secs. 1436 et seq. 
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 458. Statute of limitations, how :-,le2rfed. In :v;,leading 
the 8tatute of limitations, it is not necessary to state the 
facts sho"Ting the defense, but it may be stated generally 
that the cause of action is barred by the provisions of sec- 
tion - (giving the number of the section and subè
vt- 
sion thereof, if it is so divided, relied upon) of the Code 
of Civil Procedure; and if such allegation be controverted, 
the party pleading must establish, on the trial, the facts 
sho\ving that the cause of action is so barred. En. 1\Iar
h 
11, 1872. 
C.a1. Rep. Cit. &6, 381; 68, 351; 68, 352; 72, 76; 72, 
600; 73, 421; 95, 194; 116, 59; 120, 162; 124, 449; 
135, 610. 


fi 459. Private statutes, how pl
aded. In pleading a pri- 
,9 vate statute, or a right derived theìlðfrom, it is sufficient 
d. to refer to such statute by its title and the day of its pas- 

O sage. En. March 11, 1872- 
Cal. Rep. Cit. 95, 315; 1
6, 229. 
Prac. Act, sec. 61. En. April 29, 1851. 
Cal. Rep. Cit. 1, 174; 1, 177. 


t 460. Libel and slander, how stated in complaint. In 
an action for libel or slander, it is not necessary to state 
in the complaint any extrinsic facts for the purpose of 
showing the application to the plaintiff of the defamatory 
matter out of which the cause of action arose; but it is 
sufficient to state, generally, that the sa.me was published 
or spoken concerning the plaintiff; and if such allegation 
be controverted, the plaintiff must establish, on the trial, 
that it was so published or spoken. En. March 11, 1812. 
Cat R-ep. Cit. 57, 578; 66, 678; 66, 679; 93, 64; 93, 67; 
93, 73; 122, 61; 132, 226. 
Prac. l
ct, sec. 62. En. April 29, 1851. 
Cal. Rep. Cit. 1, 159; 1, 19ß. 
Libel and slander: See Civ. Code, BOOS. << et seq. 


I 461. Answer in such 

ses. In the actions mentioned 
In the last section, the defendant may, in his answer, al- 
lege both the truth of thp matter charged as defamatory, 
and any mitigating circumstanc'es, to reduce the arnount ot 
damages; and whether he prove the justification or not, he 
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may give in evidence the mitigating circumstances. En. 
March 11, 1872. 
Cal. Rep. Cit. 82, 528; 107, 269. 
Prac. Act, sec. 63. En. April 29, 1851. 
Cal. Rep. Cit. 1, 195; 9, 536; 47, 258. , 
Libel and slander: See Civ. Code. secs. 44 et seq. 


I 462. Allegations not denied, when to be deemed true. 
When to be deemed controverted. Every material allega- 
tion of the complaint, not eontroverted by the answer, must, 
for the purposes of the action, be taken as true; the state- 
ment of any new matter in the answer, in avoidance or 
constituting a defense or counterclaim, must, on the trial, 
be deemed controverted by the opposite party. En. March 
11, 1872. 
Cal. Rep. Cit. 56, 373; 57, 589; 65, 422; 82, 95; 82, 573; 
8
, 204; 88, 227; 89, 344; 92, 562; 94, 543; 97, 346; 104, 
581; 107, 432; 117, 240; 119, 431; 119, 432; 119, 433; 
119, 528; 119, 529; 119, 530; 120, 162; 122, 570; 122, 
571; 122, 675; 124, 215; 125, 489; 127, 541; 128, 425; 128, 
426; 131, 10; 132, 11; 132, 291; 140, 378; 141, 474; 
144, 112; 145, 440; 145, 629; 146, 388; 146, 620; 146, 723. 
Prac. Act, sec. 65. En. April 29, 1851. Am'd. 1854, 60; 
1860, 300; 1861, 494; 1862, 563; 1866, 703. 
Ca1. Rep. Cit. 6, 200; 7, 262; 9, 62; 8, 149; 14, 93; 14, 509; 
18, 314; 19, 34; 21, 350; 25, 197; 28: 244; 31, 195; 32, 
456; 35, 29; 38, 585; 39, 177; 39, 259. 
Cross-complaint must be replied to: See ante, sec. 442. 
Answer: See, generally, ante, sec. 437. 
Material allegations: Post, sec. 463. 
fi 463. A material allegation defined. A material a1Jega- 
tlon in a pleading is one essential to the claim or defense, 
and which could not be stricken from the pleading without 
leaving it insufficient. En. 
Iarch 11, 1872. 
Cal. Rep. Cit. 84, 418. 
Prac. Act, sec. 66. En. April 29, 1851. 
Cal. Rep. Cit. 9, 500; 21, 350; 32, 456; 122, 164. 
Immaterial allegations need not be answered: See sec. 
462. 



 464. 
upplemental complaint and answer. The pl
in- 
tiff and dpfenùant, respe(;tively, may be allowed, on motioll, 
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to make a supplemental complaint or answer, alleging facts 
material to the case occurring after the former complaint 
or answer. En. March 11, 1872. 
Cat Rep. Cit. 54, 504; 60, 249; 98, 337; 102, 623; 109, 121; 
127, 633. 
Prac. Act, sec. 67. En. April 29, 1851. Am'd. 1854, 60; 
1860, 300; 1862, 563; 1866, 703. 
Cat Rep. Cit. 1, 175; 12, 439; 25, 587; 28, 672; 33, 501; 
36, 110; 38, 541. 
Amendments to pleadings: Post, sees. 472, 473. 


fi 465. Pleadings subsequent to complaint must be filed 
and served. Al1 p1eadjngs subsequent to the complaint 
must be filed with the clerk, and copies thereof served UDon 
the adverse party or his attorney. Ell. l\lareh 11, 1872. 
Am'd. 1873-4, 301. 
CaI. Rep. Cit. 60, 295; 67, 432; 114, 475; 136, 363; 139, 717. 
Service of papers: Sees. 1011 et seq. 
Amendment of pleadings, service of: Post, sees. 472; 
an te, 432. 
Extending time to serve papers: See post, sec. 1054. 


CHAPTER VIII. 


VARIA
CE-MISTAKES IN PLEADINGS AND AMENDMENTS. 


I 469. Material variances, how provided for. 

 470. Immaterial variance, how provided for. 

 471. What not to be deemed a variance. 
I 472. Amendments or course, and effect of demurrer. 
A 473. Amen'jments by the court, Enlarging time to plead and reliev- 
ing from judgment, f'tc. 

 474. Suing a p3rty hy a fictitious name, when allowed. 
I 475. No error or defect to be regarded unless it affects substantial 
rights. 
I 476. Time to amend or answer, running of. 



 469. Material variances, h
w provided for. No vari- 
ance between the allegation in a pleading and the proof is 
to be deemed material, unless it has actually misled the ad- 
verse party to his prejudice in maintaining his action or 
defense upon the merits. "\Vhenever it appears that a party 
has been so misled, the court may order the ple3.ding to be 
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amended, upon such terms as may be just. En. March 11, 
1872. Am) d. 1873-4, 302. 
Cal. Rep. Cit. 54, 441; 59, 576; 65, 525; 72, 567; 74, 297; 
75, 362; 90, 261; 94, 94; 95, 478; 98, 113; 102, 587; 
114,348; 116,332; 116,380; 116,559; 119,380; 120,69; 
121, 172; 132, 401; 134, 418; 135, 48; 135, 87; 135, 569; 
136, 72; 140, 320; 142, 144; 143, 134; 145, 494. 
Prac. Act, sec. 579. En. April 29, 1851. 
Cal. Rep. Cit. 31, 386. 
Immaterial variance: Post, sec. 470. 
Variance and failure of proof: Post, sec. 471. 
Immaterial errors, generally: 'See post, sec. 475. 

 470. Immaterial variance, how provided for. 
ere 
the variañce is not material, as provided in the last section, 
the court may direct the fact to be found according to the 
evidence, or may order an immediate amendment, without 
costs. En. March 11, 1872. 
CaI. Rep. Cit. 57, 336; 59, 576; 65, 620; 75, 362; 85, 508; 
106, 152; 116, 559; 121, 172; 121, 193; 130, 274; 132, 423; 
132, 427; 142, 115; 142, 144; 143, 134; 147, 719. 
Variance, material: Ante, sec. 469; fatal: Post, sec. 471. 

 471. What not to be deemed a variance
 Where, how- 
ever, the allegation of the claim (;r defense to which the 
proof is directed, is unproved, not in some particular or 
particulars only, but in its general scope and meaning, it is 
not to be deemed a case of variance, within the last two 
sections, but a failure of proof. En. March 11, 1872. 
Cal. Rep. Cit. 59, 576; 69, 87; 121, 172; 132, 423; 132, 427: 
143, 134. 
Proof generaUy: Post, sees. 1824, 18'69. 
Proof, failure of -dismissal for: Post, sec. 581, subd. 5. 
fi 472. Amendments of course, and effect of demurrer. 
Any pleading may be amended once by the party of course, 
and without costs, at any time before answer or demurrer 
filed, or after demurrer and before the trial of the issue of 
law thereon, by filing the same as amended, and serving a 
copy on the adverse party, who may have ten days there- 
after in which to answer or demur to the amended pleading. 
A demurrer is not waived by filing an ans"rer at the same 
time; and when the demurrer to a complaint is overruled, 




 473 


VARIANCE-MISTAKES. 


111 


and there is no answer filed, the court may, upon such 
terms as may be just, allow an answer to be filed. If a 
demurrer to the answer be overruled, the facts alleged in 
the answer must be considered as denied to the extent 
mentioned in section 462. En. March 11, 1872. Am'd. 
1873-4, 302. 
Cal. Rep. Cit. 53, 294; 55, 516; 58, 94; 58, 97; 68, 616; 72, 
521; 84, 218; 86, 39
; 86, 605; 106, 60; 109, 72; 109, 
121; 119, 72; 119, 108; 119, 304; 119, 413; 132, 423; 132, 
424; 132, 427; 135, 480; 143, 134; 145, 212. 
Complaint, amended-filing: Sec. 432. 
Answer no waiver of demurrer: Ante, sec. 431. 

,473. Amendments by the court. Enlarging time to 
plead and relieving from judgments, etc. The court may, 
in furtherance of justice, and on such terms as may be 
proper, allow a party to amend any pleading or proceeding 
by adding or striking out the name of any party, or by 
correcting a mistake in the name of a party, or a mistake 
in any other respect; and may, upon like terms, enlarge the 
time for answer or demurrer. The court may likewise, 
in its discretion, after notice to the adverse party, allow, 
upon such terms as may be just, an amendment to any 
pleading or proceed"ing in other particulars; and may upon 
like terms allow an answer to be made after the time 
limited by this code; and may, also, upon such terms as 
may be just, relieve a party or his legal representative from 
a judgment, order, or other proceeding taken against him 
through his mistake, inadvertence, surprise, or excusable 
neglect; provided, that application therefor be made within 
a reasona
)le time, but in no case exceeding six months 
after such judgment, order, or proceeding was taken. 
'Vhen from any cause the summons in an action has not 
been personally served on the defendant, the court may 
allow, on such terms as may be just, such defendant or 
his legal representative, at any time within one year after 
the rendition of any judgment in such action, to answer 
to the meri 1.8 of the original action. When, in an action to 
recover the posse3sion of personal property, the person 
making an: affidavit did not truly state the value of the 
property, ? nd the officer taking the property, or the sure- 
ties on any bond or undertaking, IS sued for taking the 
sanIe, the ofìÌcer or sureties rDay in their answer set up the 
true value of the property, and that the person in whose 
behalf 
aid affidavit was made was entitled to the posses- 
sion of the same when said affidavit was made, or that the 
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value in the affidavit stated was inserted by mistake, the 
court shall disregard the value as stated in the affidavit, 
and give judgment according to the right of possession at 
said property at the time the affidavit was made. En. 
March 11, 1872. An1'd. 1873-4, 302; 1880, 2. 
Cal. Rep. Cit. 48.562: 51,119; 51,155; 56,250; 57,336; 
60, 229; 60, 250; 60, 253; 60, 3G6; 61, 296; 61, 298; 
61, 300; 61, 301; 61, 360; fi2, 282; 63, 457; 63, 477; 
63, 478; 64, 14; 64, 430; 65, 370; 65, 371; 65. 397; 
65, 495; 66, 337; 67, 54; 67, 501; 68, 215; 68, 277; 
68, 371; 68, 372; 68, 401; G8, 423; 68, 606; 70, 235; 
72, 218; 72, 222; 72, 223; 72, 377; 73, 205; 73, 553; 
74, 343; 74, 344; 74, 403; 74, 404; 74, 405; 77, 307; 
80, 200; 80, 333; 82, 509; 82, 510; 83, 228, 83, 459; 
84, 111; 84, 112; 84, 514; 84, 608; 85, 94; 85, 117; 
86, 60; 86, 496; 86, 563; 86, 596; 87, 154; 89, 337; 
90, 19; 90, 564; 91. 322; 91. 587; 92, 201; 92, 350; 
92, 355; 93, 389; 93, 511; 93, 512; 94, 43; 94, 44; 
94, 545; 95, 523; 96, 658; 96, 659; 97, 9
, 97. 390; 
97, 391; 97, 392; 97, 393; 97, 516; 97, 629; 97, 631; 
97, 632; 98, 250; 99, 625; 99, 626; 99, 627; 100, 92; 
101, 34; 101, 575; 1ß2, 503; 102, 616; 102, 617; 103, 453; 
103, 536; 104, 38; 108, 214; 108, 234; 109, 72; 1)9, 121; 
109,686; 109,687; 109,690; 110, 504; 112, 117; 113, 342; 
115, 101; 116, 51; 116, 93; 116, 135; 116, 283; 116, 381; 
118, 97; 118, 360; 118, 592; 119, 107; 119, 109; 119, 110; 
119, 366; 119, 589; 120, 37; 121, 416; 121, 418; 121, 419; 
122, 109; 122, 208; 122, 209; 123, 171; 123, 253; 123, 254; 
123, 540; 124, 74; 124, 143; 124, 144; 125, 203; 126, 55; 
126, 372; 127, 170; 128, 245; 128, 393; 128, 561; 129, 15; 
129,282; 129, 311; 129, 312; 130,390; 130,514; 130, 667; 
131, 617; 132, 8; 132, 423; 132, .f24; 132, 427; 134, 127; 
134, 128; 134, 383; 134, 384; 136, 390; 137, 139; 138, 26; 
138, 200; 138, 300; 138, 642; 139, 591; 139, 592; 139, 
65i>; 139, 651; 140, 5; 140, 287; 140, 485; 140, 674; 
142,426; 143,17; 143,134; 143,632; 143, 633; 1
3, 
675; 144, 424; 145, 44: 145, 48; 145, 397; 145, 562; 
145, 597; 146
 214: 146, 247; 146, 260; 146, 498; 
14:7, 377; 147, 541. 
Prac. Act
 se
. 68. En. April 29, 1851. Am'd. 1853, 276; 
1860, 300; 1865-6, 843. 
Cal. Rep. Cit. 1, 175; 1, 192: 
. 118: 3, 134; 4, 2R1; 
6, 174: 7. 
2: 7, 28(); 7. 2ql: 9. 111: 1
. 1;}(); 
19 , 7 f) 
 : 1 9, 7 P!) : 
 1. ') 7:1 : 27 . 
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34, 80; 34, 172; 34, 241; 34, 239; 36, 289; 39, 108; 
39, 313; 40
 426; 41, 443; 43, 258; 43, 260; 47, 
527; 49; 307: 49, 308; 57, 336; 58, 97; 72, 222; 
74,403; 85,117; 97.391; 99,626; 139,650. 

 474. Suing a party by a fictitious name, when al- 
lowed. When the plaintiff is ignorant of the name of a 
defendant, he must state th!lt fact in the complaint, and 
such defendant may be designated in any pleading or pro- 
ceeding by any name, and when his true name is discovered, 
the pleading or proceeding must be amended accordingly. 
Fn March 11, 1872. 
Ca1. Rep. Cit. 63, 119; 70, 25; 113, 500; 125, 104; 143, 134. 
Prac. Act, sec. 69. En. April 29, 1851. 
Cal. Rep. Cit. 40, 490; 40, 491; 42, 578. 

 475. No error or defect to be regarded unless it affects 
substantial rights. The court must, in every stage of an 
action, disregard any error, improper ruling, instruction, or 
defect, in the pleadings or proceetdings .which, in the opinion 
or said court, does not affect the substantial rights of the 
parties. No judgment, deeision, or decree shall be reversed 
or affected by reason of any error, roling, instruction. or 
defect, unless it shall appear fram the record that such 
error, nlling, instruction, or defect was prejudicial, and 
also that by reason of such error, ruling, instruction, or 
defect, the said party complaining or appealing sustained 
and suffered substantial injury, and that a different result 
would have been probable if such error, ruling, instruction, 
or defect had not occulTed or existed. There shall be no 
presumption that error is prejudicial. or that injury was 
done if error is shown. En. March 11, 1872. Am'd. 18
7J 
44. 
Cal. Rep. Cit. 48, 354; 52, 184; 57, 619: 61, 305; 63, 34; 
64, 24; 65, 390; 66, 5&; 67, 4; 68, 274; 68, 616; 
'11, 185; 71, 191; 72, 20; 72, 556; 73, 189; 13, 553; 
76, 280; 76, 632; 77, 94; 78, 492; 79, 208; 79, 586; 
82, 337; 82, 424; 84, 201; 88, 452; 89, 506; 90, 94; 
95, 295; 96, 77; 96, 402; 97, 597; 101, 312; 106, 152; 
111, 686; 112, 227; 113, 536; 115, 277; 115, 372; 116, 600;- 
117, 25; 121, 172; 123, 346; 126, 325; 128, 245; 128, 268; 
128,526; 129,202; 129,272; 130,496; 132,196; 133, 449; 
135, 35; 135, 48; 135, 569; 136, 71; 138, 452; 140, 591; 
145, 285; 145, 495; 147, 508. 
Prar. Act. sec. 71. ED. Aprn 29, 1851. 
Cal. Rep. Cit. 28, 265; 32, 14; 37, 33G; 39, 175; 41, 317. 
Similar provision in Pen. Code, secs. 1258, 1404. 
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 476. Time to amend or answer, running of. '-Vhen a 
demurrer to any pleading is sustained or overruled, and 
time to amend or answer is given, the tim-e so given runs 
from the service of notice of the decision or order. En. 
Stats. 1873-4, 304. 
Cal. Rep. Cit. 52, 338; 58, 96; 77, 151; 95, 367; 99, 176; 
116, 51; 129, 250. 
Time to answer: Ante, sees. 432, 472, 473. 
Notice, atTVice of: Sees. 1010 et seq. 
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CHAPTER I. 
ARREST AND BAIL. 
No pe
on to be arrested except as prescribed by this code. 
Cases in which defendant may be arrested. 
Order fOr arrest. by whom made. 
Aftldavtt to obtain order. wbat to contain. 
Security by plaintiff before orner of arrest. 
Order, wh9n made and its form. 
Affida vit and order to be del1vered to the sherIff, and c
py tl 
defendant. 
Arrest, how made. 
Defendant to be discharged on bail or deposit. 
Bail, how given. 
Surren'der of defendant. 
Sa me. 
Bail, how proceeded against. 
Bail, how exonerated. 
Delivery of undertaking to plaintiff, and It!! acceptaJice or re- 
jection by him. 
Notice of justification. New undertaking, It other bail. 
Qualification of ball. 
Justification of ban. 
Allowance of ban. 
Deposit of money with !!hertff. 
Payment ot money into court by sherl1'f. 
Substituting bail for deposit. 

loney deposited, how appl1ed or disposed of. 
Sheriff, when liable as ball. and his discharge from HablHty. 
Proceedings on judgment against sheriff. 
Motion to vacate order of arrest or reduce bail. Afiidavlts o. 
motion. 
Wben the order vacated or ball reduced. 
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 478. No person to be arrested except as prescribed by 
this code. No person can be arrested in a civil actio
 
except as pref)criberl in this code. En. March 11, 1872. 
Cal. Rep. Cit. 49, 4G6; 101, 334; 120, 317. 
Prac. Act, sec. 7
. En. April 29, 1851. 
Cal. Rep. Cit. 5, 283; 36, 167. 
Exenlption from arrest-Constitutional provisions.-Im- 
prisonment for debt, except for fraud, and in civil actions 
for torts, except in cases of willful injury to person or 
property, abolished: Art. 1, sec. 15. Menlbers of legisla- 
ture exempted from arrest: Art. 4, sec. 11. Electors are 
privileged on election day Vt'hile in attendance at an elec- 
tion: Art. 2, sec. 2. No person to be imprisoned for a 
militia fine in time of peace: Art. 1, sec. 15. 
Co'de provisions.-Electors are privileged from arrest on 
election days, being the same in eff.e-ct as the constitutional 
provision above: Pol. Code, sec. 1069. Persons belonging 
to the military forces, while in attendance for military duty, 
are also exempt from arrest on civil process: Pol. Code, sec. 
2021. Females privileged from arrest in civil actions, at 
least in justices' courts: Post, sec. 861. Witnesses are 
likewise privileged: Post, ooc. 2067. Arrest in justices' 
court: Post, secs. 861 et seq. 

 479. Cases in which defendant may be arrested. The 
defendant may be arrested, as hereiThafter prescribed, in 
the following cases: 
1. In an action for the reoovery of money or damages on 
a cause of action arising upon contract, express or implied, 
when the defendrant is about to depart from the state with 
intent to defraud his creditors. 
2. In an action for a fine or penalty, or for money or 
property embezzled, or fraudulently misapplied, or con- 
verted to his own use, by a public officer, or an officer of 
a oorporation, or aL attorney, factor, broker, agent, or 
clerk, in the course of his employment as such, or by any 
other person in a fiduciary capacity; or for misconduct or 
neglect in office, or in a professional employment, or for a 
willful violation of duty. 
3. In an action to recover the possession of personal 
property unjustly deta:ined, when the pI;operty, or any part 
thereof, has been concealed, removed, or disposed of, to pre- 
vent its being found or taken by the sheriff. 
4. When the defendant has been guilty of a fraud In con- 
tracting the debt cr inrurring the obligation for which the 
action is brought, or in concealing or disposing of the prop- 
erty for the taki
g, detention, or conversicn of \vhich the 
action is brought. 
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5. When the defendant has relnOVEd or disposed of his 
vroperty, or is about to do so, with intent to defraud his 
creditors. En. March 11, 1872. Am'd. 1873-4, 304. 
Cal. Rep. Cit. 120, 317; 130, 68; 138, 250. Su bd. 1-130, 
67. Subd. 2-130, 650. Subd. 3-130, 69. Subd. 5- 
130, 67. 
Prac. Act, sec. 73. En. April 29, 1851. 
Cal. Ref Cit. 6, 240; 42, 20. 



 480. Order for arrest, by whom made. An order for 
the arrest of the defendant nlust be obtained from a judge 
of the court in which the action is brought. En. 
Iarch 11, 
1872. Am'd. 1880, 3. 
Cal. Rep. Cit. 130, 69. 
Prac. Act, sec. 74. En. April 29, 1851. 
Cal. Rep. Cit. 1, 345; 1, 440. 



 481. Affidavit to obtain order, what to contain. The 
order may be made whenever it appears to the judge, by 
the affidavit of the plaintiff, or some other person, that a 
sufficient cause of action exists, and that the case is one 
of those mentioned in section four hundred and seventy- 
nine. The affidavit must be either positive or upon infor- 
mation and belief, and 'when upon information and belief, 
it must state the facts upon which the information and 
belief are founded. If an order of arrest be made, the affi- 
davit must be filed with the clerk of the court. En. March 
11, 1872. Am'd. 1873-4, 305. 
Cal. Rep. Cit. 59, 190; 120, 317; 120, 321; 130, 68. 
Prac. Act, sec. 75. En. April 29, 1851. 



 482. Security by plaintiff before order of arrest. Be- 
fore making the order, the judge must require a written 
undertaking on the part of the plaintiff, with sureties in an 
amount to be fixed by the judge, which must be at least 
five hundred dollars, to the effect that the plaintiff will pay 
all costs '\ hich may be adjudged to the defendant, and all 
damages which he may sustain :.JY reason of the arrest, if 
the same be wrongful, or without sufficient cause, not ex- 
ceeding the sum 'Specified in the undertaking. The under- 
taking must be filed "with the clerk of the court. En. l\larch 
1.1, 1872. Am'd. 1873-4, 305. 
Prac. Act, sec. 76. En. April 29, 185L 
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Undertakings, generally: Ante, sec. 105.. Court conlmis- 
sioner's power to t"",ke: Ante, sec. 259. 



 483. Order, when made and its form. The order may 
be made at the time of the issuing of the summons, or any 
time afterwards before judgment. It must require the 
sheriff of the county \'Ýhere the defendant may be found, 
forthwith to arrest him and hold im to bail in a specified 
sum. and to return the order at a time therein mentioned, 
to the clerlr of the court in which the action is pending. 
En. March 11, 1872. 
Cal. Rep. Oft. 59, 190; 130, 69. 
Prac. Act, sec. 77. En. April 29, 1851. 


fi 484. Affidavit and order to be delivered to the sheriff, 
and copy to defendant. The order of arrest, with a copy 
of the affidavit upon which it is made, mus
 be delivered to 
the sheriff, who, upon arresting the defendant, must de- 
liver to him a copy of the affidavit, and also, if desired, a 
copy of the order of arrest. En. March 11, 1872. 
Prac. Act, sec. 78. En. April 29, 1851. 
Sheriff's duties.-To excuse omission by sheriff, direction 
by party or attorney must be in writing: Pol. Code, sec. 
4185. 


fi 485. Arrest, how made. The sheriff must execute the 
order by arresting the defendant and keeping him in cus- 
tody until discharged by law. En. March 11, 1872. 
Prac. Act, sec. 79. En. April 29, 1851. 
Production of process upon request: Pol. Code, sec. 4188. 



 486. Defendant to be discharged on bail or deposit. 
The defendant, at any tin1e before execution, must be dis- 
charged from the arrest, either upon giving bail or upon 
depositing the amount mentioned in the oràer of arrest. 
En. March 11, 1872. 
Prac. Act, sec. 80. En. April 29, 1851. 



 487. Ball, how given. The defendant may give bail 
by causing a written undertaldng to be executed by two or 
more sufficient sureties, to the effect that they are bound 
in the amount mentioned in the order of arrest, that the 
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defenC:ent will at aU times render himself arnenable to the 
process of -: 
e court during the pendency of the action, and 
to such as may be issued to enicrce the judgment therein, 
or that they 'will pay to the plaintiff the amount of any 
judgment which may be recovered in the action. En. 
l\larch 11, 1872. 
Cal. Rep. Cit. 130, 650. 
Prac. .A,ct, sec. 81. En. April 29, 1851. 
Bail-Qualifications of: Post, secs. 494, 1057. 

 488. Surrender of defendant. At any time before 
judgment, or within ten days thereafter, the bail may sur- 
render the defendant in their exoneration; or he may sur- 
render himself to the sheriff of the county where he was 
arrested. En. March 11, 1872. 
Prac. Act, sec. 82. En. April 29. 1851. 



 489. Same. For the purpose of surrendering the de- 
fendant, the bail, at any time or place before they are 
finally charged, may themselves arrest, or, by a written 
authority indorsed on a certified copy of the undertaking, 
may empower the sheriff to do so. Upon the arrest of 
defendant by the sheriff, or upon his delivery to the sheriff 
by the bail, or upon his own surrender, the bail are ex- 
onerated, i.l such arrest, delivery, or surrender take place 
before the expiration of ten days ?fter judgment; but if 
such arrest, delivery, or surrender be not made within ten 
days after judgment, the bail are finally charged on their 
undertaking, and bouud to pay the amount of the judg- 
ment within ten days thereafter. En. l\1:arch 11, 1872. 
Prac. Act, sec. 83. En. April 29, 1851. 



 490. Bail, how proceeded against. If the bail ncgll'ct 
or refuse t J pay the judgment within ten days after they 
are finally charged, an action may be commenced against 
such bail for the amount of the original judgment. En. 
l\!arch 11, 1872. 
Prac. Act, sec. 84. En. April 29, 1851. Am'd. 1854, 60. 



 491. 8a II, how exoner:ated. rIile baiI are exoneratf1d 
by t
e death of the defendant, or his imprisonment in a 
'State priscn, or by his legal discharge from the obligation 
to render himself amenable to the process. En. J\Iarch 11, 
18í2. 
Prac. Act, sec. 85. En. April 29, 1851. 
Code Civil Proc.-12. 
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 492. Delivery of undertaking to plaintiff, and its ac- 
ceptance or rejection by him. Within the time limited for 
that purpose, the sheriff must file the order of arrest in the 
office of the clerk of the court in which the action is pend- 
ing, with his return indorsed thereon, together with a copy 
of the undertaking of the bail. The original undertaking 
he must retain in his possession until filed, as herein pro- 
vided. The plain tiff, within ten days thereafter, may serve 
upon the sheriff a notice that be does not accept the bail, 
or he is deemed to have accepted them, and the sheriff 
is exonerated from liability. If no notice be served within 
ten days, the original undertaking must be filed with the 
clerk of the court. En. March 11, 1872. 
Prac. Act, sec. 86. En. Aprll 29, 1851. 


I 493. Notice of JustIfication. New undertaking, If 
other bai I. Within five days after the receipt of notice, 
the sheriff or defendant may give to the plaintiff, or his at- 
torney, notice of the justification of the same, or other bail 
(specifyIng the places of residence and occupatIons of the 
latter), before a judge of the court, or county clerk, at a 
specified time and place; the time to be not less than five 
nor more than ten days thereafter, except by consent of 
. parties. In case other ban be given, there must be a new 
undertaking. En. March 11, 1872. Am'd. 1880, 3. 
Prac. Act, sec. 87. En. April 29, 1851. 
Justification of bail: See sec. 495, infra. 



 494. Qua IIficatlon of ball. The qualifications of ban 
are as follows: 
1. Each of them must be a resident and householder, or 
freeholder, within the state. 
2. Each must be worth the amount specified in the 
order of the arrest, or the amount to which the order is 
reduced, as provIded in this \.-napter, over and above all 
his debts and liabilities, exclusive of property exempt from 
execution; but the judge or county clerk, on justification, 
may allow more than two sureties to justify severally, in 
amounts less than that expressed in the order, if the whole 
justification be equivalent to that of two sufficient ball. 
En. March 11, 1872. Am'd. 1873-4, 306. 
Prac.. Act, sec. 88. En. April 29, 1851. 
Qualificatlon
-ç
 bail: Post, sec, 10
7. 
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 495. Justification of bail. }f"or the purpose of jnstifi. 
cation, each of the bail must attend before the judge or 
county clerk, at the time and place mentioned in the notice, 
and may be examined on oath, on the part of the plaintiff, 
touching his sufficieLcy, in such manner as the judge or 
clerk, in his discretion, may think proper. The examin- 
ation must be reduced to writing, and subscribed by the 
bail, if required by the plaintiff. En. 1\1arch 11, 1872. 
Prac. A.ct, sec. 89. En. April 29, 1851. 
Justification: Ante, sec. 259, subd. 3. 



 496. Allowance of bail. If the judge or clerk find the 
bail sufficient, he must annex the examination to the un- 
dertaking, indorse his al]owance thereon, and cause them 
to be filed, and the sheriff is thereupon exonerated from 
liability. En. March 11, 1872. 
Cal. Rep. Cit. 62, 544. 
Prac. Act, sec. 90. En. April 29, 1851. 
Court commissioners--powers as to bail: Ante, sec. 259, 
subd. 3. 



 497. Deposit of money with sheriff. The defendant 
mray, at the time of his arrest, instead of giving bail, deposit 
with the sheriff the amount m'entioned in the order. In 
case the amount of the bail be reduced, as provided in this 
chapter, the defendant may depos.it such amount instead of 
giving bail. In either case, the sheriff must give the de- 
fendant a certificate of the deposit made, and the defendant 
must be discharged from custody. En. March 11, 1872. 
Cal. Rep. Cit. 51, 217. 
Prac. Act, sec. 91. En. April 29, 1851. 



 498. Payment of money into court by sheriff. The 
sheriff must, immediately 
fter the deposit, pay the same 
into court, and take from the clerk receiving the same 
two certificates of spcll payment, the one of which he shall 
deliver to the plaintiff's attorney, and the other to the 
defendant. For any default in making such payment, the 
same proceedings may be had on the official bond of the 
sheriff, to collect the sum deposited, as in other cases ot 
delinquency. En. 1\1:arch 11, 1872. 
Prae. Act, sec. 92. En. April 29, 1851. 
Sheriff-Penalty for nonpayment: Pol. Code, sec. 4181. 
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 499. Substituting bail for deposit. If money is depos- 
ited, as provided in the two last sections, bail may be 
given, and may justify upon notice, at any time before 
judgment; and on the filing of the undertaking and justi- 
fication with the clerk, the money deposited must be re- 
funded to the defendant. En. March 11, 1872. 
Prac. Act, sec. 93. En. April 29, 1851. 



 500. Money deposited, how applied or disposed of. 
Where money has been deposited, if it remain on deposit at 
the time of the recovery of a judgment in favor of the 
plaintiff, the clerk must, under the 'Ò.irecti.on of the court, 
hpply the same in satisfa.ction thereof, and after satisfying 
the judgment, refund the surplus, if any, to the defend- 
ant. If the judgment is in favor of the defendant, the clerk 
mnst, under like diI'ection of the court, refund to him the 
whole .sum deposited and remaining unapplied. En. March 
11, 1872. 
Prac. Act, sec. 94. En. April 29, 1851. 



 501. Sheriff, wh
n liable as bail, and his discharge 
from liability. If, after being arrested, the defendant es- 

pe or is rescued, the sheriff is liable as bail; but he may 
dis.charge hi-mself from such liability by the 
iving bail at 
any time before judgment. En. l\1arch 11, 1872. 
Prac. Act, sec. 95. En. April 29, 1851. 
Cal. Rep. Ci t. 27, 494. 
Rescue, liability of sheriff permitting: See Pol. Code, 
sees. 4183, 4184. 
Escape, liability of she-riff permitting: See Pol. Code, 
sees. 4182, 4184. 



 502. Proceedings on judgment against sheriff. If a 
judogment is recovered against the sheriff, upon his liability 
as bail, and an execution thereon is returned unsatisfied in 
whole or in part, the sam.e proceedings may be had on his 
offi.ci.al bond for the rl;covery of the whole or any deficiency, 
a.s in other eases of delinquency. En. March 11, 1872. 
Prac. Act, s.ec. 96. En. April 29, 1851. 
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 503. 1\"1ot;on to vacate order of arre
t or reduce bail. 
Affidavits on motion. A defendant arrested may, at any 
tin1e before the trial of the actio!l, or if there be no trial, 
before the entry of judgment, apply to the judge who made 
the order, or the court in 'whic:!:l the action is pellding, upon 
reasonable notice, to vacate the order of arrest or to 
reduce the amount of bail. If the application be made upon 
affidavits on the part of the defendant, but not otherwise, 
the plaintiff may oppose the same by affidavits, or other 
proofs, in addition to those on which the order of arrest 
was made. En. March 11, 1872. Am'd. 1873-4, 306. 
Prac. Act, æc. 97. En. A,pril 29, 1851. 



 504. When the order vacated or bail reduced. If, 
upon such application, it appears that there was not suffi- 
cient caur
e for the arrest, the order must be vacated; or if it 
appears that the bail was fixed too high, the amount must 
be reduced. En. l\farch 11, 1872. 
Prac. Act, sec. 98. En. April 29, 1851. 


I 500. 

 510. 
I 511. 
I 512. 
I 513. 

 514. 

 5] 5. 

 51.6. 

 517. 

 518. 
t 519. 
I 520. 

 521. 


CHAPTER II. 


CLAIM AND DELIVERY OF PERSONAL PROPERTY. 


Delivery of personal property, when It may be claimed. 
Affidavit and Its requisites. 
Requisition to sheriff to take and deliver the property. 
Securi ty on the part of the plain tift and proceedings in servIng 
the order. 
Exception to sureties and proceedings thereon. or on failure to 
except. 
Defendant, when entitled to redelIvery. 
.Justification of defendar:t's sureties. 
Qualification of sureties. 
Propertv. how taken, when concealed In building or Inclosure. 
Property, how kept. 
Claim ot property by third person. 

otice and affidavit, when and where to be filed. 
Actions on undertaking. (Re
ealed.) 



 509. Delivery of personal property, when it may be 
claimed. The plaintiff in an action to recover the pas- 
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session of personal property may, at the time of issuing the 
summons, or at any time before answer claim the deli very 
of such prope!rty to him, as provided in this chapter. En. 
l\1arch 11, 1872. 
Cal. Rep. Cit. 61, 97; 66, 487; 88, 203; 94, 106; 130, 2G3; 
130, 264. 
Prae. Act, sec. 99. En. April 29, 1851. 
Judgment: Post, sees. 627, C67. 
Verdict in actions for recovery of specific personalty: 
Post, sec. 627. 
Sections ma:de applicable to justice's court: Post, sec. 870. 



 510. Affidavit and its requisites. Where a delivery is 
claimed, an affidavit must be Iruade by the plaintiff, or by 
some one in his behalf, showing: 
1. That the plaintiff is the owner of the property claimed 
(particularly describing it), or is entitled to the possession 
thereof; 
2. That the property is wrongfully detained by the 
defendant; 
3. The alleged cause of the detention thereof, aecording 
to his best knowledge, information and beli'8f; 
4. That it has not been taken for a tax, assessment, or 
fine, pursuant to a statute; or seized under an execution or 
an attachment against the property of the plaintiff; or if 
so seized, that it is by statute exempt from such seizure; 
6. The actual value of the property. En. l\1Iarch 11, 1872. 
Cat Rep. Cit. 53, 7-4:3; 61, 97; 72, 331; 76, 289. 
Prac. Act, soo. 100. En. April 29, 1851. 
Subdivision 6. Value-inoorreøtly stated in affidavit: r 
! . 
Ante, sec. 4:73. 


fi 511. Requisition to sheriff to take and deliver the 
property. The plaint.iff or his attorney may, thereupon, by 
an indorsement in writing upon the affidavit, require the 
sheriff of the county where the property claimed may be, 
to take the same from the defendant. En. 1\1arch 11, 1872. 
Cal. Rep. Cit. 53, 743; 76, 289; 145, 543. 
Prac. Act, sec. 101. En. April 29, 1851. Am'd. 1854, 60. 
Cal. Rep. Cit. 7, 571. 


I 512. Security on the part of the plaintiff and proceed- 
ings in serving the order. Upon a receipt of the affidavit 
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and notice with a written undertfil:ing, executed by t\yO 
or more sufficient sureties, approvEd by the sheriff, to the 
effect that they are bound to the defendant in doubJe the 
value of the property, as stated in the affidavit for the 
prosecution of the action, for the return of the property to 
the defendants, if return thereof be adjudged, and for the 
payment to him of such sum as may, from any cause, be 
recovered against the plaintiff, the sheriff must forthwith 
take the property described in the affidavit, if it be in the 
possession of the defendant or his agent, and retain it in 
his custody. He must, without delay, serve on the defend- 
ant a copy of the affidavit, notice, and undertaking, by 
deliverinß the same to him personally, if he can be found, 
or to his agent from whose possession the property is 
taken; or if neither can be found, by leaving them at the 
usual place of abode of either, with some person of suit- 
able age and discretion, or if neither have any known place 
of abode, by putting them in the nearest post-office, directed 
to the defendant. En. lVlarch 11, 1872. 
Cal. Rep. Cit. 53, 743; 76, 289; 86, 648; 103, 310. 
Prac. Act, sec. 102. En. April 29, 1851. Am'd. 1854, 61. 
Cal. Rep. Cit. 7, 571; 21, 279. 
Sheriff's duties: Pol. Code, secs. 4185, 4188, and gen- 
erally, secs. 4175-4193. 
Qualifications of sureties: Ante, sec. 494; post, sec. 1057. 
Return of property to defendant-verdict for: Sec. 627; 
judgment for: Post, sees. 627, 667. 
Dismissal of action-Clerk is to hand undertaking to 
defendant: Post, sec. 581, subd. 1. 
Officer executing process must produce same on request: 
Pol. Code, sec. 4188. 
Value stated in affidavit is not conclusive evidence 
against sheriff or sureties: Ante, sec. 473. 



 513. Exception to sureties and proceedings thereon, 
or on failure to except. The defendant may, within two 
days after the service of a copy of the affidavit 3 nd under- 
taking, give notice to the sheriff that he excepts to the suffi- 
ciency of the sureties. If he fails to do so, he is deemed to 
have waived all objections to them. \Vhen the defendant 
excepts, the sureties must justify on notice in like man- 
ner as upon ball on arrest; and the sheriff is responsible 
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for the sufficiency or the sureties until the objection to 
them is either waived or until they justify. If the defend- 
ant except to the sureties, he cannot reclaim the property 
as provided in the next section. En. March 11, 1872. 
Cal. Rep. Cit. 72, 331. 
Prac. Act. sec. 103. En. April 29, 1851. 
Justification of sureties: See ante, sees. 494, 495; post, 
sec. 1057. 



 514. Defendant, when entitled to redelivery. At any 
time before the delivery of the property to the plaintiff, 
the defendant may, -if he do not except to the sureties of 
the plaintiff, require the return thereof, upon giving to the 
sheriff a written undertaking, executed by two or more 
sufficient sureties, to the effect that they are bound in 
double the value of the property, as stated in the affidavit 
of the plaintiff, for the delivery thereof to the plaintiff, 
if such delivery be adjudged, and for the payment to him 
of such sum as may, for any cause, be recovered against 
the defendant. If a return of the property be not so re- 
quired within five days after the taking and service of no- 
tice to the defendant, it must be delivered to the plaintiff, 
except as provided in section 519. En. March 11, 1872. 
Cal. Rep. Cit. 53, 743; 65, 339; 72, 331; 84, 55; 84, 56; 88, 
205; 91, 291. 
Prac. Act, sec. 104. En. April 29, 1851. 
Cal. Rep. Cit. 7, 570; 24, 149. 
As to undertakings generally: See sec. 941. 
Qualifications of sureties: Sec. 1057. 



 515. Justification of defendant's sureties. The de- 
fendant's sureties, upon notice to the plaintiff of not less 
than two or more than five days, must justify before a 
judge or county clerk, in the same manner as .upon bail 
on arrest; and upon such justification the sheriff must de- 
liver the þroperty to the defendant. The sheriff is responsi- 
ble for the defendant's sureties until they justify, or until 
the justification is completed or waived, and may retain 
the property until that time. If they, or others in their 
place, fail to justiÏy at the time and place appointed, be 
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must deliver the property to the plaintiff. En. March 11, 
1872. 
Cal. Rep. Cit. 84, 56; 87, 348. 
Prac. Act, sec. 105. En. April 29, 1851. 



 516. Qualification of sureties. The qua1ification of 
sureties must be such as are prescribed by this code, in re- 
spect to bail upon an order of arrest. En. March 11, 1872. 
Ca1. Rep. Cit. 64, 615. 
Prac. Act, sec. 106. En. April 29, 1851. 
Sureties-Qualifications of: Sec. 1057, post, and ante, 
sees. .94, 495. 



 517. Property, how taken, when concealed in building 
or inclosure. If the property, or any part thereof be con- 
cealed in a building or inclosure, the sheriff must publicly 
demand its delivery. If it be not delivered, he must cause 
the building or inclosure to be broken open, and take the 
property into his possession; and, if necessary
 he may call 
to his aid the power of his county. En. March 11, 1872. 
Cat Rep. Cit. 64, 615. 
Prac. Act, sec. 107. En. April 29, 1851. 
Duties ot sheriff: See Pol. Code, sees. 4175 et seq. 



 518
 Property, how kept. When the sheriff has taken 
property, as in this chapter provided, he must keep it in 
a secure place, and deliver it to the party entitled thereto, 
upon receiving his fees for taking and his necessary ex- 
penses for keeping the same. En. March 11, 1872. 
Prac. Act, sec. 108. En. April 29, 1851. 


t 519. Claim of property by third person. If the prop- 
erty taken be claimed by any other person than the de- 
fendant or his agent, and such person make affidavit of his 
title thereto, or right to the possession thereof, stating the 
grounds of such title or right, and serve the same upon the 
sheriff, the sheriff is -not bound to keep the property or 
deHver 11: to the p]
intiff, unless the plaintiff, on demand 
of him or hjs agent, imdemnify the sheriff against such 
claim, by an undertaking, by two sufficient sureties; and 
no claim to such property by any other person than the 
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defendant or his agent is valid against the sheriff unless 
so made. En. March 11, 1872. 
, 
Cal. Rep. Cit. 72, 331. 
Prac. Act, sec. 109. En. April 29, 1851. 



 520. Notice and affidavit, when and where to be filed. 
The sheriff must file the notice, undertaking, and affidavit, 
with his proceedings thereon, with the clerk of the court 
in which the action is pending, within twenty days after 
taking the property mentioned therein. En. March 11, 1872. 
Cal. Rep. Cit. 101, 315; 130, 263. 
Prac. Act, sec. 110. En. April 29, _1851. Am'd. 1854, 61. 


fi 521. Actions on undertakíng. 
March II, 1872. Rep. 1873-4, 306. 


(Repealed.) 


En. 


CHAPTER III. 


INJUNCTION. 



 525. InjunctIon, what tt Is and who may grant ft. 

 526. When it may be granted. 

 527. At w'hat time it may be granted, and what Is required to ob- 
tain it. 

 528. Injunction after answer. 
I 529. Security upon injunction. 

 530. Order to show cause why Injunction should not be granted. 
I 531. Injunction to suspend business ot a corporatioa. how and bY 
whom granted. 

 532. Motion to vacate or modify injunctlou. 

 533. When to be vacated or modified. 


5 
d. 
,1 



 525. I njunction, what it is and who may grant it. 
An injunctIon is a writ or order requiring a person to re- 
frain from a particular act. It may be granted by the 
court in which the action is brought, or by a judge thereof, 
and when made by a judge, it may be enforced as an order 
of the court. En. March 11, 1872; 1880, 3. 
Cal. Rep. Cit. 81, 150; 136, 121; 148, 32. 
. 
Prac. Act, sec. 111. En. April 29, 1851. 
Cal. Rep. Cit. 33, 389. 
Injunction-Disobedie!lce to is contempt: Post, \ sPC"'s. 
1209, 1210; limitations, how affected by: Ante, sec. 356; 
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proceedings to obt.ain: Post, sees. 527 to 531; vacating 
or nlodifring: Ante, sees. 532, 533. 
A seal is necessary to a writ: Sec. 152, subd. 1. 
Courts and judges-Power to grant injunction, on any 
day: Ante, secs. 76, 134; at chambers: Ante, sec. 166; 
court commissioners not empowered to issue: Ante, sec. 
258, subd 1. 



 526. When it may be granted. An injunction may be 
granted in the fol1owing cases: 
 
1. When it appears by the complaint that th-e plaintiff AI 
is entitled to the relief demand
d, and such relief, or any p. 
part thereof, consists in restraining the commission or 
continuance of the act complained of, either for a limited 
period or perpetually; 
2. When it appears by the complaint or affidavit that 
the commission or continuance of some act during the liti- 
gation woulù produce waste, great or irreparable injury to 
the plaintiff; 
3. When it appears during the litigation that the de- 
fendant is doing, or. threatens, or is about to do, or is 
procuring or suffering to he done, some act in violation of 
the plaintiff's rights, respecting the subject of the action, 
anI(] tending to render the judgment ineffectual. En. March, 
11, 1872. 
Ca!. Rep. Cit. 53, 730; 64, 473; 113, 276; 114, 125; 136, 122. 
Subd. 2-118, 289. 
Prac. Act, sec. 112. En. April 29, 1851. 
When granted generally: Civ. Code jþ sees. 3422 et seq. 
Where the obligation arises from a trust: Civ. Code, 
sec. 3422. 
Illegal payments by county, enjoining: See Pol. Code, 
sec. 4001. 
Enjoining nuisance: Sec. 731, post. 
Trademark, use of enjoined: Pol. Code, sec. 3199. 
Mortgage-Injun
tion to restrain party in possession 
from w'aste during foreclosure suit: Sec. 745. 
Disobeying order or process, contempt, etc.: Sees. 
12C9 J 1210. 
An act to limit the meaning of the word conspir
H'y anrl 
the use of restraining orders and injunetions in disputes 
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between employer and employee was approvoo March 20, 
1903: Stats 1903, c. 235. This act is set forth in Penal 
Code, Appendix, title Conspiracy. 


, 
 527. At what time it may be granted, and what is 
,527 required to obtain it. The injunction may be granted at 
11'd. the time of issuing the summons upon the complaint, and 
441 at any time afterward, before jUdgment, upon affidavits. 
The complaint in the one case, and the affidavit in the 
other, must show satisf,actorily that sufficient grounds 
exist therefor. No iTIjunction can be granted on the com- 
plaint unless it is verified. "Then granted on the complaint, 
a 
,()py of the complaint and verification attached must be 
served with the injunction; when granted upon affidavit, a 
copy of the affidavit must be served with the injunction. 
No injunction granted prior to the 3JCtual trial of the 
cause wherein it is granted shall continue in force for a 
longer period than twelve months from the time such 
injunction was gran ted, except by consent of the parties, 
or unless the caU8e be set for trial upon its merits. En. 

iarch 11, 1872. ,Am 'd. 1895, 51. 
Ca:. Rep. Cit. 129, 61; 132, 325. 
Prac. Act, sec. 113. En. April 29, 1851. 
Cat R
p. Cit. 19, 34:; 20, 82; 35, 58; 35, 59. 
Complaint-Verification of: Ante, sec. 446: 
Serviee by she
iff: See sheriff's tluties, Pol. Code, sees. 
4175-4193. 



 528. Injunction after answer. An injunction cannot 
be allowed after the defendant has answered, unless upon 
notice, or upon an order to show cause; but. in such case 
the defenodant may be restrained until the decision of 
the court or judge granting or refusing the injunction. En. 

1arch 11, 1872. 
Cal. Rep. Cit. 146, 33. 
Pmc. Act, sec. 114. En. April 29, 1851. 


I 529. Security upon injuncticn. On granting an in- 

9 junction, the court or judge must require, except when the 
'd. people of the state, a county, or j.nunicipal corporation, or a 
42 m
rried worn'an in a suit against her husband, is a party 
plaintiff, a written undertaldng on the part of the plaintiff, 
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with sufficient sureties, to the effect tñ
t the ptaintiff will 
pay to the party enjoined such damages, not exceeding 
an amount to be specifi'ed, as such party may sustain by 
reason of the injunction. if the court final1y decide that the 
plaintiff was not entitled the-reto. \Vithin five days after 
the service of the injunction, the defenðant mHY except 
to the sufficiency of the 
ureties. If he fails to do so, he 
Is deemed to have waived all objections to them. V\Then 
excepted to, the plaintiff sureties, upon notice to the 
defendant of not less than two nor more than five days, 
must justify before a judge or county clerk in the sa me 
manner as upon ball on arrest, and upon failure to justify, 
or if others In their place fail to justify at the time and 
place appointed, the order granting an injunction sh
ll be 
dissolved. En. IVlarch 11, 1872. Am'd. 1873-4, 405; 1880, 62. 
Oal. Rep. Cit. 54, 83; 64, 626; 77, 485; 92, 147; 97, 643; 
146, 32. 
Prac. Act, sec. 115. En. A1)rtl 29, 1851. 
Unrdertakings, returned on dismissal: Post, soo. 581, 
subd. 1. 
Sureties, ql1aliflcation"s of: Post, sec. 1057; justification 
of: Ante, sec. 495. 
Court commIssioners, power to take bonds. and under- 
takings, examine sUleties, etc.: Sec. 259, subd. 3. 


fi 530. Order to show cause why Injunction should not 
be granted. If the court or judge deem it proper that the P 
defendant, or any of seveI'1al defendants, should be heard p 
before granting the injunction, an order may be made 
requiring cause to be shown, at a specified time and place, 
why the injunction should not be granted; and the defend- 
ant may, In the me-an time, be restrained. In all actions 
pending or which may be hereafter brought, when an 
Injunction or restraining order has been or may be granted, 
or applied for, to prevent the diversion pending the 
litigation, of vrater used or to be used for irrigatIon or 
domestic purposes only, if It be made to appear to the 
court that the plaintiff is entitled to the injunction, but that 
the issuance thereof pending the litigation will entail great 
damage upon the defendant, and that plaiLtiff can be fully 
compensated for sn
h damages as he may suffer, the court 
may refuse the injunction upon the defend3.nt giving a 
bond, such as Is provided for in section 532; and upon 
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the trial the same proceedings shall be had, and with 
the same effect a s in said section provided. En. 1\larch 11, 
1872. Am'd. 1887, 241. 
Cal. Rep. CU. 64:, 297; 70, 86; 75, 441; 101, 218; 110, 438; 
146, 38. 
Prac. Act, sec. 116. En.. April 29, 1851. 
Oat Rep. Cit. 15, 109. 


I 531. Injunction to suspend business of a corporation, 
:1 how and by whom granted. An injunction to suspend 
'd. the general and ordinary business of a corporation cannot 

3 be granted except by the court or a judge thereof; nor can 
It be granted without due notice of the application therefor 
to the proper officers or managing agent of the corpor
- 
tion, except when the people of this state are a party to the 
proceeding. En. March 11, 1872. 
Cal. Rep. Cft. 65, 189; 66, 163; 66, 314; 110, 145; 125, 299. 
Pra
. Act, sec. 117. En. April 29, 1851. Am'd. 1866, 703. 


132 I 532. Motion to vacate or modify Injunction. If an 
1'd. injunction be granted without notice, the defendant at any 
43 time befor
 the trial, may apply, upon reasonable notice 
to the judge who granted the injunction, or to the court in 
which the action is brought, to dissolve or modify the 
same. The appl1eation may be made upon the complaint 
and the affidavit on whieh the injunction w'as granted, or 
upon affid.avit on the part of the defendant, with or without 
the answer. If the appli,cation be made upon affidavits on 
the part of the defendant, but not otherwise, the plaintiff 
may oppose the same by affidavits or othe-r evidence in 
a{ldition to those on which the injunction was granted. In 
all actions pending, or which may be hereafter brought, 
when an Injunction or restraining order has been or may 
be grant
d or applied for, to prevent the diversion, pending 
the Utigation, of water used or to be used for irrigation 
or domestic purposes only, it It be made to appear to the 
court that great dam'age will be suffered by the defendant 
in case the injunction is continued, and that the plainti!! 
can be funy compensated for any damages he may suffer 
by reason of the continuanc
 of the acts of the defendant 
during the pendency of the l1tl.gation, the court, in I,ts dis- 
cretion, may dissolve or modify the injunction, upon the 
òefend
nt giving a bond, with sureties to be approved by 
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the judge, and in such amount as may be fixed by the rOl1
 
()r judge, conditioned that the defendant will pay all 
danlages '\vhich the plaintiff may suffer by reason of the 
continuance during the litigation of the acts compl
inf'od ot. 
Upon the trial the amount of such damages shall be 
ascertained, and in case judgment is rendered for the 
plaintiff, the amount fixed as such damages shall be in- 
cluded in the judg,ment, together with reasonable attor- 
!ley's fees. Upon a suit brought on the bond the amount 
of odamages as fixed in said judgnJent shall be conclusive 
upon the sureties. En. :\Iarch 11, 1872. Am'd. 1887, 241. 
Cal. Rep. Cit. 72, 271; 72, 275; 133, 337; 134, 377; 147, 724. 
Prac. Å.!ct, S
. 118. En. April 29, 1851. 
Cal. Rep. Cit. 12, 448; 16, 85; 33, 390; 33, 391; 34, 34; 
35, 58; 35, 59. 
Viacating orders made out of court: Post, sec. 937. 



 533. When to be vacated or modified. If upon such 
applioeation it satisfactorily appear that there is not suf- 
ficient ground f.or the injunction, it must be dissolved; or 
if it satisfactorily appear that the extent of the il1iunctioll 
is to{) great, it must be modified. En. l\i.arch 11. 187
 
Cat Rep. Clt. 103, 644. 
Prac. Act, sec. 119. En. April 29, 1851. 
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CHAPTER IV. 


A TT ACH!\fENT. 



 537. Attachment, when and in what cases may Issue. 

 538. AtIidavit for attachment, what to contain. 

 539. Undertaking on attachment. 

 540. Writ, to whom directed and what to state. 
I 541. Shares of stock and debts ',jue defendant, how attached and dIs- 
posed of. 

 542. How real and personal property shall be attached. 

 54'3. Attorney to give written instructions to sheriff what to attach. 

 544. Garnishment, when garnishee liable to plaintiff. 

 545. Citation to garnishee to appear before a court or judge. 
I 546. Inventory, how made. Party refusing to give memorandum may 
be compel1ed to pay costs. 

 547. Perishable property, how sold. Accounts without suit to be col- 
lected. 
I 548. Property attached may be sold as under execution, If the In.. 
terest of the parties require. 

 549. When property claimed by a third party, how tried. 
I 550. If plaintiff obtains judgment, how satisfied. 
I 551. When there remains a balance due, how collected. 

 552. When suits may be commenced on the undertaking. 
1 553. It defendant recover judgment, what the sheri1t Is to deliver. 
554. Proceedings to release attachment, before whom taken. 
555. Attachment, in wbat cases it may be release-,j and upon what 
terms. 
I 566. When a motion to dischar
e attachment may be made, and 
'l-pon what grounds. 
I 557. ,,\\'Phen motion made on affidavit, It may be opposed by a1fidavlt. 
I 558. When writ must be discharged. 
I 559. When writ to be returned. 



 537. Attachment, when and in what cases may issue. 
The plaintiff, at the time of issuing the summons, or at 
any time afterward, may have the property of the defend 4 
ant attached, as security for the satisfaction of any judg- 
ment that may be recovered, unless the defendant give se- 
curity to pay such judgment, as in this chapter provided, 
in the following cases: 
1. In an action upon a can tract, express or implied, for 
the direct payn1ent of money, where the contract is made 
or is payable in this state, and is not secured by any n1ort- 
gage or lien upon real or personal property, or any pledge 
of personal property, or, if originally so secured, such se- 
curity bas, without any act of the plaintiff, or the person 
to whom the security was given, become valueless. 
2. In an action upon a contract, express or ImpIled, 
against a defendänt not residîng in this state. 
3. In an action against a defendant, not residing in this 
state, to recover a SUlll of money as òa mages, arising from 
an injury to property in this state, in consequence of negll- 
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gence, fraud, or other wrongful act. En. March 11, 1872. 
Am'd. 1873-4, 306; 1905, 433. 
Cal. Rep. Cit. 55, 501; 65, 361; 78, 39; 80, 107; 82, 602; 
82, 632; 84, 157; 90, 102; 97, 95; 97, 100; 97, 207; 99, 
13; 101, 106; 107, 485; 113, 477; 119, 195; 120, 410; 
122, 148; 132, 129; 139, 640; 142, 138; 146, 732. Subd. 
1-137, 648; 137, 6-4:9; 139, 639; 142, 137; 144, 788. 
Subd. 2-90, 102; 99, 12; 142, 137. 
Prac. Act, sec. 120. En. April 29, 1851. Am'd. 1853, 276; 
1858, 152; 1860, 300. - 
Cal. Rep. Cit. 1, 396; 6, 281; 8, 267; 8, 268; 32, 58; 33, 166; 
35, 202; 37, 131; 45, 6. 
Garnishment: Secs. 542, 543-545. 
Preventing levy by counter-bond: See sec. 540. 
Residence: See Pol. Code, sec. 52. 

 538. Affidavit for attachment, what to contain. The 
clerk of the court must issue the writ of attachment, upon 
receiving an affidavit by or on behalf of plaintiff, showing: 
1. That the defendant is indebted to the plaintiff (speci- 
fying the amount of such indebtedness over and above all 
legal set-offs or counterclaims) upon a contract, express or 
implied, for the direct payment of money, and that such 
contract was made or is payable in this state, and that 
the payment of the same has not been secured by any mort- 
gage or lien upon real or personal property, or any pledge 
of personal property, or, if originally so secured, that such 
security has, 'without any act of the plaintiff, or the person 
to whom the security was given, become valueless; or, 
2. That the defendant is indebted to the plaintiff (speci- 
fying the amount of such indebtedness over and above all 
legal set-offs or counterclaims) and that the defendant is a 
nonresident of the state; or, 
3. That plaintiff's cause of action against defendant is 
one to recover a sum of money as damages (specifying the 
amount thereof) arising from an injury to property in this 
state in consequence of the negligence, fraud, or other 
wrongful act of defendant, and that the defendant is a non- 
resident of the state; and 
4. That the attachment is not sought, and the action is 
not prosecuted, to hinder, delay, or defraud any creditor ot 
the defendant. En. 11arch 11, 1872. Am'd. 1873-4, 307; 
1905, 434. 
Cal. Rep. Cit. 57, 290; 77, 213; 78, 177; 80, 107; 84, 176; 
89, 94; 99, 13; 101, 106; 106, 68; 107, 485; 107, 486; 
Code Civil Proc..-lZ. 


-- -
 ------.--.., 
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108, 177; 120, 413; 120, 414; 132, 129; 137, 649. SuLd. 
1--120, 410; 122, 148; 137, 419; 137, 648. Subd. 2-- 
142, 138. Subd. 3-142, 138. 
Prac. Act, sec. 121. En. April 29, 1851. Am'd. 1853, 277; 
1858, 153; 1860, 301. 
Cal. Rep. Cit. 25, 207; 33, 167. 
Levy without process a misdemeanor: See Pen. Code, 
se
. 146. · 
Fact of issuing attachment not to be made public: See 
Pol. Code, sec. 1032. 
Affidavit: Post, sec. 557. 

 539. Undertaking on attachment. Before issuing the 
writ, the clerk must require a written undertaking on the 

9 part of the plaintiff in a sum not less than two hundred 
'd. dollars and not exceeding the amount claimed by the 

3 plaintiff with sufficient sureties, to the effect that if the 
defendant recover judgment, the plaintiff will pay all costs 
that may be awarded to the defendant, and all damages 
which he may sustain by reason of the attachment, not 
exceeding the sum specified in the undertaking. Within 
five days after ser-lice of the sun1mons in the action, the 
defendant may except to the sufficiency of the sureties. If 
he fails to do so he is deemed to have waived all objections 
to them. When excepted to, the plaintiff's sureties, upon 
notice to the defendant of not less than two nor more than 
five days, must justify before a judge or county clerk, in 
the sanle manner as upon bail on arrest; and upon failure 
to justify, or if others in their place fail to justify at the 
time and place appointed, the clerk or judge shall issue an 
order vacating the writ of attachment. En. March 11, 1872. 
Am'd. 1873-4, 308; 1873-4, 406. 
Cal. Rep. Cit. 54, 296; 54, 297; 77, 213; 97, 55; 99, 13; 122, 
151; 122, 208. 
Prac. Act, sec. 122. En. April 29, 1851. Am'd. 1858, 153; 
1860, 301. 
Cal. Rep.. Cit. 7, 518; 44, 170. 
There was another section 539 adopted at the same 
es- 
sion, amendments 1873-4, p. 308, but was repealed by the 
above: Goodwin v. Buckley, 54 Cal. 295. 
Undertaking, generally: Sec. 581, subd. 1. 
Sureties, justification of: Ante, sees. 259, subd. 3, 495; 
qualifications of: Sec. 1057. 
Undertaking to discharge attachment: Post, sec. 555. 
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Counter-undertaking to prevent levy: Post, sec. 540. 
Dismissal of action on-Clerk is to hand undertaking to 
defendant: Sec. 581, subd. 1. 

 540. \Vrit, to whom directed and what to state. The 
"Tit must be directed to the sheriff of any county in which 
property of such defendant may be, and must require him 
to attach and safely keep all the property of such defend- 
ant v;itbin bis county not exempt from execution, or so 
much thereof as may be sufficient to satisfy the plaintiff's 
demand, the amount of which must be stated in conform- 
ity with the complaint, unless the defendant give him 
security by the undertaking of at least two sufficient sure- 
ties, in an amount sufficient to satisfy such demand, besides 
costs, or in an amount equal to the value of the property 
which bas been or is about to be attached; in which case, 
to take such undertaking. Several '\vri ts may be issued at 
the same time to the sheriffs of different counties. En. 
March 11, 1872. 
Cal. Rep. Cit. 55, 377; 57, 159; 64, 406; 64, 407; 64, 408; 
65, 38; 83, 395; 86, 372; 88, 107; 95, 448; 95, 449; 97, 
98; 108,177; 120,413; 120,414; 120,621; 121,421; 122, 
97; 122, 151; 123, 245; 132, 126; 132, 129; 133, 112; 137, 
648; 137, 649; 139, 413; 142, 139; 146, 779. 
Prac. Act, sec. 123. En. April 29, 1851. Am'd. 1860, 315. 
""'rit, seal necessary to: Ante, sec. 153, subd. 1. 
Sheriff, duties of, excused only by written directions: 
Pol. Code, sec. 4185; when must show process: Pol. Code, 
sec. 4188. ' 
Exemptions from execution: Post, sec. 690. 
Bond for release after appearance: Post, sec. 555. 

 541. Shares of stock and debts due defendant, how 
_ttached and disposed of. The rights or shares which the 
defendant may have in the stock of any corporation or com- 
pany, together with the interest and profit thereon, and all 
debts due such defendant, and all other property in this 
state of such defendant not exempt from execution, may 
be attached, and if judgment be recovered, be sold to sat- 
isfy the judgment and execution. En. 
larch 11, 1872. 
Cal. Rep. Cit. 57, 255; 144, 67. 
Prac. Act, sec. 124. En. April 29, 1851. 
Cal. Rep. Cit. 13, 22; 34, 87. 
Stocks or shares, how attached: Post, sec. 542, subd. 4. 
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Debts and credits, etc., how attached: Post, sec. 542, 
su bd. 5. 
C.arnishment, generally: Post. sees. 543-545. 


I 542. How real and personal property shall be attached. 
The sheriff to whom the writ is directed and deliver
d, 
must execute the same without delay, and if the untdertak- 
ing mentioned in section five hundred and forty be not 
given, as follows: 
1. Real property, sta.nding upon the records of the 
county in the name of the defendrant, must be attached, by 
filing with the recorder of the county a copy of the writ, 
together with a description of the property attached, and a 
notice that it is attached; and by leaving a similar copy of 
the writ, des-cription, and notice with an occupant of the 
property, if there is one; if not, then by posting the same in 
a oonspicuous place on the property attached. 
2. Real property, or an interest therein, belonging to 
the defendant, and held by any other person, or standing 
on the records of the county in the name of any other per- 
Bon, must be attached, by filing with the 
order of the 
county a copy of the writ, together with a description of 
the property
 and a notice that such real property, and any 
interest of the defendant therein, beld by or standing in the 
name of such other person (naming _him), are atba
b.ed; 
and by leaving with the oc'Cupant, if any, and with such 
other person, or his agent, if known wjthin the county, or 
at the residence of either, if within the county, a copy of 
the writ, with a similar description and notice. If there is 
no occupant of the property, a copy of the writ, together 
with such description and notice, must be p()sted in a con- 
spi-cuous place upon the property. The recorder must in- 
dex such attachment when filed, in the names, both of the 
defendant and of the persûn by whom the property is held 
or in whose name it stands on the records. 
3. Personal property, capable of manual delivery, must 
be attached by taking it into custody. 
4. Stocks or shares, or interest in stocks or shares, of 
any corporation or 'company, must be attached by leaving 
with the preside-nt, or other he'ld of the same, or the secre- 
tary, cashier, or other managing agent thereof, a copy of 
the writ, and a notice statin.g that the stock or interest of 
the defendant is attached. in pursuance of such writ. 
5. Debts and credits a,nd other personal property, not 
capable of manual de1ivery, must be attached by leaving 
with the person owing such 'Ò8bts, or having in his posses- 
sion, or under his centrol, such credits and other personal 
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property, or with his agent, a ccpy {)f the 
;rit, and a notice 
that the debts ov,ring by him to the defendant, or the cred- 
its and other personal property in his possession, or under 
his control, belonging to the defendant, are attached in 
pursuance of such ,vrit, except in the case of attachment of 
growing crops, a copy of the ,vrit, together ,vith a descrip. 
tion of the property attached, and a notice that it is at- 
tached, shall be re,corded the same as in the attachment 
of real property. En. March 11, 1872. Am'd. 1903, 167. 
Cal. Rep. Cit. 54, 342; 57, 195; 57, 256; 96, 267; 101, 227; 
111, 238; 119, 198; 138, 194; 146, 742. Su bd. 1-66, 208; 
71, 306; 72, 496; 80, 466; 88, 1.07; 99, 166; 99, 644; 
119, 193; 144, 788. Subd. 2-72, 497; 144, 788. 
Su bd. 3-57, 255; 111, 381; 115, 213; 131, 89; 133, 317. 
Subd. 4-122, 469; 133, 317. Subd. 5-65, 303; 77, 655; 
90, 568; 95, 531; 103, 655; 111, 235; 121, 351. 
Prac. Act, sec. 125. Ell. April 29, 1851. Am'd. 1862, 568. 
Cal. Rep. Cit. 1, 96; 8, 26; 19, 44; 34, 87; 34, 607; 38, 153; 
38, 154; 43, 579. 
Attachment lien, officer's: Civ. Code, sec. 3057; leviable 
Interest, in mortgaged property: Ci v. Code, sees. 2968-2970: 
fraudulent transfers: Civ. C{)de, secs. 1227, 3431, 3439-
2. 



 543. Attorney to give written instructions to sheriff 
what to attach. IJpon receiving information in writing 
from the plaintiff or his attorney, that any person has in 
his possession or under his control any credits or other per- 
sonal property belonging to the defendant, or is owing any 
debt to the defendant, the sheriff must serve upon such per- 
son a copy of the writ and a notice that su.ch credits, or 
other property, or debts, as the case may be, are attached, 
in pursuance of such writ. En. March 11, 1872. 
Cal. Rep. Cit. 90, 568; 108,.264. 
Prac. Act, see. 126. En. April 29, 1851. 
Cal. Rep. Cit. 34, 298; 34, 299; 38, 153. 

 544. Garnishrnent, when garnishee liable to plaintiff. 
All persons having in their possession {)r under their con- 
trol any credits or other personal property belonging to the 
defendant, or owing any debts to the defendant, at the time 
of service upon them of a copy of the "\vrit and notice
 
as provided in the last two sections, shall be, unless such 
properly be delivered up or transferred, or such debts be 
paid to the sheriff, liable to the plaintiff for the amount of 
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such crødits, property, or debts, until the attachment be 
discharged, or any judgment recovered by him be satis- 
fied. E,n. l\larch 11, 1872. 
Cal. Rep. Cit. 88, 526; 90, 568; 109, 83; 116, 372; 116, 374; 
128, 165; 128, 166; 128,167; 138, 185; 138, 194; 144, 486. 
Prac. Act, sec. 127. En. April 29, 1851. 
Cal. Rep. Cit. 1, 96; 9, 266; 38, 612; 144, 486. 
Similar provision as to execution: Post, sec. 716. 



 545. Citatiòn to garnishee to appear before a court or 
judge. Any person owing debts to the defendant, or hav- 
ing in his possession or under his control any credits or 
other personal property belonging to the derendant, may 
be required to attend before the court or judge, or a. referee 
appointed by the court or judge, and be examined on oath 
respecting the same. The defendant may also be required 
to attend, for the pt"trpose of giving information respect- 
ing his property, and may be examined on oath. The court 
or judge may, after such examination, order personal prop- 
erty, capable of manual delivery, to be delivered to the 
sheriff on such tern1S as may be just, having reference to 
any liens thereon or claims against the same, and a memo- 
randum to be given of all other personal property, con- 
taining the amount and description thereof. En. March 
11, 1872. 
Cat Rep. Cit. 51, 317; 90, 568; 128,165; 128, 166; 128, 167; 
133, 317. 
Pr8JC. Act, sec. 128. En. April 29, 1851. Am'd. 1855, 197. 
Cal. Rep. Cit. 1, 96; 9, 265; 9, 266; 34, 607. 
Compare, proceedings supplementary to execution: Post. 
sees. 714-721. 


fi 546. Inventory, how made. Party refusing to give 
memorandum may be compelled to pay costs. The sheriff 
must make a full inventory of the property att
ched, and 
return the same ,vith the writ. To enable him to make 
such return as to òebts and credits attached, he must re- 
quest, at the time of service, the party owing the debt or 
having the credit to give him a memorandum, stating the 
amount and description of each; and if such memorandum 
be refused, he must return the fact of refusal with the writ. 
The party refusing to give the memorand.um may be 
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required to pay the costs of any proceedings taken for the 
purpose of obtaining information respecting the amounts 
and description of such debt or credit. En. 
iarch 11, 1872. 
CaL Rep. Cit. 58, 356; 90, 568; 128, 106; 128, 167. 
Prac. Act, sec. 129. En. April 29, 1851. 
Return of writ, generally: See infra, sec. 559. 



 547. Perishable property, how sold. Accounts with- 
out suit to be collected. If any of the property attached be 
perish
ble, the sheriff must sell the same in the manner in 
which such pro pert}. is sold on execution. The proceeds 
and other property attached by him must be retained by 
him to answer any judgment that may be recovered in the 
action, unless sooner subjected to execution upon L-.nother 
judgment, recovered previous to the issuing of the attach- 
ment. Debts and credits attached may be collected by 
him, if the c:;anle can be done without suit. The sheriff's 
receipt is a sufficient discharge for the amount paid. En. 
March 11, 1872. 
CaI. Rep. Cit. 135, 98; 135, 99. 
Prac. Act, sec. 130. En. April 29, 185L 
Cat Rep. Cit. 1, 96; 9, 551. 



 548. Property attached may be sold as under execu- 
tion, if the interest of the ?arties require. Whenever 
property has been taken by an officer under a writ of attach- 
ment, and it is made to appear satisfactorily to the court 
or a judge thereof, that the interest of the parties t() the 
action will be subserved by a sale thereof, the court or 
jUdge may order such property to be sold in the same man- 
ner as property is sold under an exe.cutio-n, and the pro- 
ceeds to be deposited in the court, to abide the judgment 
in the action. Such order can be ma-de only upon notioee 
to the adverse party or his attorney, in case such party 
has been personally served with a summons in the action. 
En. March 11, 1872. Am'd. 1880, 4. 
Cal. Rep. Cit. 135, 99. 



 549. When property claimed by a third party, how 
tried. If any personal property attached be claimed by a 
third person as his ,property, the same rules shall prevail as 
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to the contents and making of said claim, and as to the 
holding of said- property, as in case of a claim aft
r levy 
upon execution, as provided for in section six hun.{lred and 
eighty-nine of the Code of Civil Prooe.dure. En. March 11, 
1872. Am'd. 1891, 20. 
Cal. Rep. Cit. 97, 483; 117, 40; 122, 334; 126, 42; 142, 459. 
Pr3JC. Act, sec. 131. En. April 29, 1851. 
Sureties on indemnity.-If sheriff gives to sureties no- 
tice of action brought against him, the sureties are liable 
on the judgment: Post, sec. 1055. 



 550. If plaintiff obtains judgment, how satisfied. If 
judgment be recovered by the plaintiff, the sheriff must 
satisfy the same out of the property attached by him 
which has not been delivered to the defendant or a claim- 
ant as hereinbefore provided, or subjected to execution on 
another judgment, recovered previous to the issuing of the 
attachment, if it be suffici-ent for that purpose: 
1. By paying to the plaintiff the proceeds of all sales 
of perishable property sold by him, or of any debts or 
credits colle.cted by him, or so much as shall be necessary 
to satisfy the judgm,en t; 
2. If any balance remain due, and an execution shan 
have been issued on the judgment, he must sell under the 
execution so much of the property, real or personal, as m.ay 
be necessary to satisfy the balance, if enough for that pur- 
pose remain in his hands. Notices of the sales must be 
given, and the sales conducted as in other cases of sales 
on execution. En. M2 rch 11, 1872. 
Cal. Rep. Cit. 72, 70; 122, 471. 
Prac. Act, sec. 132. En. April 29, 1851. 
Cal. Rep. Cit. 9, 551. 
Disposition of proceeds.-Action against sheriff for 
amount, and twenty-five per cent damages) and ten per 
cent per month interest, if he neglect to pay over moneys: 
Pol. Code, sec. 4181; peference, claim for labor, wages, etc., 
sec. 1206. 
Sales on execution: Post. sees. 692-709. 



 551. When there remains a balance due, how col- 
lected. If, after selling all the property attached by him 
ren1aining in his hands, and applying the proceeds, to- 
gether with the proceeds of any debts or credits collected 


. '-a, 
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by him, deducting his fees, to the payment of the judgment, 
any balance shall ren1ain due, the sheriff must proceed to 
collect such balance as upon an execution in other cases. 
Whenever the judgment shall have been paid, the sheriff, 
upon reasonable demand, must deliver over to the defend- 
ant the attached property remaining in his hands, and any 
proceeds of the property attached unapplied on the judg- 
ment. En. March 11, 1872. 
Prac. Act, sec. 133. En. April 29, 1851. 
. Cal. Rep. Cit. 45. 616. 
Proceedings supplementary to execution: Post, secs. 714 
et seq. 



 552. When suits may be commenced on the undertak- 
i ng. If the execution be returned unsatisfied in whole or 
in part, the plaintiff may prosecute any undertaking given 
pursuant to section five hundred and forty, or section five 
hundred and fifty-five, or he may proceed as in other cases 
upon the return of an execution. En. 
1arch 11, 1872. 
Cal. Rep. Cit. 57, 159; 71, 306; 79, 559; 95, 448; 95, 449; 
123, 245. 
Prac. Act, sec. 134. En. April 29, 1851. 



 553. If defendant recover judgment, what the sheriff 
Is to del iver. If the defendant recover judgment against 
the plaintiff, any undertaking received in the action, all the 
 
proceeds of sales and money collected by the sheriff, and A 
all the property attached remaining in the sheriff's hands, p. 
must be delivered to the defendant or his agent. The order 
of attachment shall be discharged, and the property re- 
leased therefrom. En. March 11, 1872. 
Cal. Rep. Cit. 76, 564; 76, 565; 123, 94; 123, 96; 133, 112; 
133, 113. 
Prac. Act, sec. 135. En. April 29, 1851. 



 554. Proceedings to release attachment, before whom 
taken. Whenever the defendant has appeared in the ac- 
tion he may, upon reasonable notice to the plaintiff. apply 
 
to the court in which the action is pending, or to the judge A 
thereof, for an order to discharge the attachment, ,vholly p. 
or in part; and upon the execution of the undertaking men- 
tioned in the next section, an order may be made, releasing 
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from the operation of the attachment any or all of the prop- 
erty attached; and all of the property so released, and all 
of the proceeds of the sales thereof, must be delivered to 
the defendant, upon the justification of the sureties on the 
undertaking, if required by the plaintiff. En. March 11, 
1872. Am'd. 1880, 4. 
Cal. Rep. Cit. 63, 540; 64, 407; 72, 554; 79, 558; 86, 372; 
95, 448; 119, 49; 123, 94; 123, 242; 123, 244; 123, 245; 
134, 511; 134, 512; 139, 411; 139, 413. 
Prac. Act, sec. 136. En. April 29, 1851. Am'd. 1854, 61; 
1863, 305. 
Cal. Rep. Cit. 1, 337; 28, 651; 31, 270. 
Appearance: Post, sec. 1014. 



 555. Attachment, in what cases It may be released 
)55 and upon what terms. Before making such order, the 
n'd. court or judge must require an undertaking on behalf of 
144 the defendant, by at least two sureties, residents and free- 
holders, or householders, in the state, to the effect that in 
case the plaintiff recover judgment in the action, defendant 
will, on demand, redeliver the attached property so re- 
leased to the proper officer, to be applied to the payment of 
the judgment, or in default thereof, that the defendant and 
sureties will, on demand, pay to the plaintiff the full value 
of the property released. The court or judge making such 
order may fix the sum for which the undertaking must be 
executed, and if necessary in fixing such sum to know the 
value of the property released, the same may be appraised 
by one or more disinterested persons, to be appointed for 
that purpose. The sureties may be required to justify be- 
fore the court or judge, and the property attached cannot 
be released from the attachment without their justifica- 
tion, if the same be required. En. March 11, 1872. Am'd. 
1873-4, 308. 
Cat Rep. Cit. 54, 504; 57, 1:59; 58, 344; 63, 540; 72, 554; 
78,448; 79, 558; 79, 560; 86, 372; 95, 448; 95, 449; 
119, 49; 119, 51; 123, 94; 123, 242; 123, 245; 134, 
511; 139, 413. 
Prac. Act, sec. 137. En. April 29, 1851. Am'd. 1854, 61; 
1863, 305; 1864, 44. 
Cal. Rep. Cit. 1, 334; 1, 335; 11, 276; 22, 634. 
Undertaking to prevent attachment: Sec. 640. 
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Court commissioners, power to take bonds, examine sure- 
tIes, etc.: Sec. 259, subd. 3. 
Sureties, qualifications of: Ante, sec. 494; post, sec. 1057. 
Justification: Ante, secs. 259, subd. 3, 494; post, sec. 941. 



 556. When a motion to discharge attachment may be 
made and upon what grounds. The defendant may also at 
any time, either before or after the release of the attached 
property, or before any attachn1ent shall have been ac- 
tually levied, apply on motion, upon reasonable notice to 
the plaintiff, to the court in which the action is brought, or 
to a judge thereof, that the writ of attachment be dis- 
charged on the ground that the san1e was in1properly or 
irregularly issued. En. March 11, 18.2. Am'd. 1873-4, 309; 
1880, 4. 
Cal. Rep. Cit. 63, 183; 72, 554; 76, 290; 97, 99; 122, 96; 
137, 418; 137, 419; 139, 639; 145, 783. 
Prac. Act, sec. 138. En. April 29, 1851. Am'd. 1854, 61; 
1858, 163; 1860, 301. 
Cal. Rep
 Cit. 38, 210. 



 557. When motion made on affidavit, it may be op- 
posed by affidavit. If the motion be made upon affidavits 
on the part of the defendant, but not otherwise, the plain- 
tiff may oppose the saIne by affidavits or other evidence, in 
addition to those on which the attachment was made. En. 
March 11, 1872. 
Cal. Rep. Cit. 84, 176; 89, 486; 137, 418. 
Prac. Act, sec. 139. En. April 29, 1851. Am'd. 1858, 153; 
1860, 30l. 
On affidavits, compare application to dissolve injunction: 
Ante, sec. 532. 


fi 558. When writ must be discharged. If, upon such 
application, it satisfactorily appears that the writ of attach- 
ment was improperly or irregularly issued, it must be dis- 
charged. En. March 11, 1872. 
Cal. Rep. Cft. 72, 554; 97, 99; 122, 209; 137, 418; 137, 419. 
Prac. Act, sec. 140. En. April 29, 1851. Am'd. 1858, 164; 
1860, 30l. 
Cal. Rep. Clt. 74, 567. 


----._-- 
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 5S9. When writ to be returned. The sheriff must 
return the writ of attachn]ent v;,rith the SUlnmons, if issued 
at the same tinlc; otherwise, within twenty da} s after its 
receipt, with a certificate of his proceedings indorsed 
thereon or attached thereto; and whenever an order has 
been made discharging or releasing an attachment upon 
real property, a certified copy of such order may be filed in 
the offices of the county recorders in which the notices of 
attachment have been flIed, and be indexed in like manner. 
En. March 11, 1872. Am'd. 1875-6, 91. 
Cal. Rep. Cit. 80, 466; 139, 413; 146, 779. 
Prac. Act, sec. 141. En. April 29, 1851. 
Cal. Rep. Cit. 43, 580. 
Notices of attachment filed: Ante, sec. 542, subds. 1, 2. 
Return of inventory with writ: See supra, sec. 646. 
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 564. AppoIntment of receiver. 

 565. Appointment of receivers upon dissolution ot corporation.. 
fi fi66. Who shall not be appointed. 
fi 567. Oath and undertaking. 
fi 568. Powers of receivers. 
fi 569. Investment ot tunds. 



 564. Appointment of receiver. A receiver may be 
appointed by the court in which an action is pending, OT 
by the judge thereof: 
1. In an action by a vendor to vacate a fraudulent 
purchase of property, or by a creditor to subject any prop- 
erty or fund to his claim, or between partners or others 
jointly owning or interested in any property or fund, on 
the application of the plaintiff, or of any party whose right 
to or interest in the property or fund, or the proceeds 
thereof, is probable, and where it is shown that the prop- 
erty or fund is in danger of being lost, removed, or mate- 
rially injured; . 
2. In an action by a mortgagee for the foreclosure of hi! 
mortgage and sale of the mortgaged property, where it 
appears that the mortgaged property is in" danger of being 
lost, removed, or materially injured, or that the condition 
of the mortgage has not been performed, and that the prop- 
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erty is probably insufficient to discharge the r.l:ortgage 
debt; 
3. After judgment, to carry the judgn1ent into effect; 
4. After judgment, to dispose of the pl'ope-rty accordIng 
to the judgment, or to preserve it during the pendency of 
an appeal, or in proceedings in aid of execution, .when an 
execution has been returned unsatisfied, or ,vhen the judg- 
ment debtor refuses to apply his property in satisfaction 
of the judgment; 
5. In the cases when a corporation has been dissolved, 
or is insolvent, or in imminent danger of insolvency, or has 
forfeited its corporate rights; 
6. In all other cases where receivers have heretofore 
been appointed by the usages of ccurts of equity. En. 
1\farch 11, 1872. 
Cal. Rep. Cit. 53, 551; 53, 553; 53, 554; 54, 287; 54, 288; 
55, 456; 56, 29; 56, 627; 60, 227; 71, 272; 72, 573; 75, 
322; 84, 356; 84, 357; 84, 360; 84, 374; 95, 278; 108, 
435; 110, 141; 120, 618; 121, 545; 123, 237; 123, 238; 
129, 565; 130, 599; 138, 238; 144, 662. Subd. 2-57, 624; 
65, 433; 98, 495; 99, 410; 115, 94; 120, 615; 121, 544; 
123, 235; 123, 236; 129, 565; 144, 660. Subd. 3-110, 
144; 121,41; 120,599. Subd. 4-57, 522; 72,575; 78, 
358. Subd. 5-53, 550; 84, 355; 85, 36; 110, 140; 129, 
632. Subd. 6-66, 615; 85, 36; 95, 276; 115, 274. 
Prac. Act, sec. 143. En. April 29, 1851. Am'd. 1854, 61. 
Cal. Rep. Cit. 20, 55; 22, 193; 25, 16; 54, 287; 54, 238; 54, 
289. 



 565. A-ppointment of receivers upon dissolution of 
corporations. Upon the dissolution of any corporation, 
the superior court of the county in which the corporation 
carries on its business, or has its principal place of busi- 
ness, on application of any creditor of the corporation, or 
of any stockholder or member thereof, may appoint one or 
more persons to be receivers or trustees of the corporation, 
to take charge of the estate and effects thereof, nnd to 
collect the debts and property due and belonging to the 
corporation, and to pay the outstanding debts thereof, and 
to divide the moneys and othe: property that shall remain 
ov
r, among the stockholders or members. En. !\13.rch 11, 
1872. Am'd. 1880, 4. 
Cal. Rep. Cit. 84, 3Gf;; 84, 3139; 84, 370: 84, 380; 100, 119; 
101, 148; 108, 435; 108, 437; 129, 631. 
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Dissolution, involuntary: Civ. Code, sers. 399, 400, and 
th is code, post, sees. 802 et seq.; voluntary: Post, sees. 
1227 et seq. 



 566. \'Vho shall not be appointed. No party, or attor- 
ney, or person interested in an action, or related to any 
566 judge of the court by consanguinity or affinity within the 
m'd. third degree, can be appointed receiver therein without the 
445 written consent of the parties, filed with the clerk. If a 
receiver be appointed upon an ex parte application, the 
court, before making the order, may require from the ap- 
plicant an undertaking, with sufficient sureties, in an 
amount to be fixed by the court, to the effect that the ap- 
plicant will pay to the defendant all damages he may sus- 
tain by reason of the appointment of such receiver and 
the entry by him upon his duties, in case the applicant shall 
have procured such appointment wrongfully, maliciously, 
or without sufficient cause; and the court may, in its dis- 
cretion, at any time after said appointment, require an ad- 
ditional undertaking. En. March 11, 1872. Am'd. 1873-4, 
309; ]897, 60. 
Ca!. Rep. Cit. 56, 627; 60, 227; 64, 626; 84, 366. 


)67 
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 567. Oath and undertaking. Before entering upon his 
duties, the receiver must be sworn to perform them faith- 
fully, and with one or more sureties, approved by the court 
or judge, execute an undertaking to such person, and in 
such sum as the court or judge may direct, to the effect 
that he will faithfully discharge the duties of receiver in 
the action, and obey the orders of the court therein. En. 
March 11, 1872. 
Undertaking, general1y.-By Political Code, sec. 981, "the 
provisions of this article apply to the bonds of receivers, 
executors, administrators, and guardians." The article re- 
ferred tc is part 3, c. 7, art. 9. and comprises Political Code, 
sees. 947 to 986 inclusive. Many of those provisions seem 
quite inapplicable to th8 undertaking of receivers, etc., 
and VTant of space prevents the insertion of the whole in 
this place. By P0Jitical Code, sec. 982, bonds or under- 
takings given by trustees, rec
ivers, assignees, or officers 
of a court, are to be in the name of the state of California, 
and may by order of the court be prosecuted for the benefit 
of any person interested. Undertakings, generally: Post, 
sec. 941. 
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 568. Powers of receivers. The receiver bas, under 
the control of the court, power to bring and defend actions 
his own name, as receiver; to take and keep possession of 
the property, to receive rents, collect debts, to compound 
for and compromise the saine, to nlake transfers, and gen- 
erally to do such acts respecting the property as the court 
may authorize. En. l'vlarch 11, 1872. 
Cal. Rep. Cit. 84, 11; 91, 455; 113, 515; 116, 366; 116, 367; 
120, 475. 



 569. Investment (jf funds. Funds in the hands of a 
receiver may ba invested upon interest, by order of the 
court; but no such order can be made, except upon the con- 
sent of all the parties to the action. En. 
.1arch 11, 1872. 
Cal. Rep. Cit. 56, 627. 


CHAPTER VI. 


DEPOSIT I)l COURT. 


I 572. Deposit In court. 

 573. 
ioney paid to clerk must be deposited with county treasurer. 

 574. Manner of enforcing the order. 



 572. Deposit in court. \Vhen it is admitted by the E: 
pleading, or shown upon the examination of a party, that 
" 
he has in his possession, or under his control, any money An 
or other thing capable of delivery, which, being the sub- p.4 
ject of litigation, is held by him as trustee for another 
party, or which belongs or is due to another party, the 
court may order the same, upon motion, to be deposited in 
court or delivered to such party, upon such conditions as 
may be just, subject to the further direction of the court. 
En. March 11, 1872. 
Cal. Rep. Cit. 51, 446; 71, 271; 71, 272; 71, 273; 73, 269; 
146, 386. 
. 
Prac. Act, sec. 142. En. April 29, 1851. 
Deposit with clerk: See, further, post, sec. 2104. 

 573. Money paid to clerk must be deposited with 
county treasurer. If the money is deposited in court, it 
! 
must be paid to the clerk, who must deposit it ,vith the Ar 
p. ' 




 574 
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ccunty treasurer, by him to be held subject to the order of 
the court. For the safek
eping of the money deposited 
vlitb him the treasurer is liable on his official bond. En. 

Iarch 11, 1872. 
Ca!. Rep. Cit. 51, 446; 73, 269. 
Deposit with clerk: Post, sec. 2104. 



 !!74. Manner of enforcing the order. Whenever in the 
eXBìcise of its authority, a court has ordered the deposit 
or ð 8 livery of money or other thing, and the order is dis- 
obeyed, the court, beside punishing the disobedience, may 
ma ke an order requiring the sheriff to take the money or 
thing a.nd deposit or deliver it in conformity with the direc- 
tion of the court. En. :rÆarch 11, 1872. 
Cal. Rep. Cit. 51, 446; 57, 522; 99, 275. 
Punishing the disobedience, contempt: Sec. 1209. 
Sheriff's duties, as to official moneys: Pol. Code, sec. 4181. 
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TITLE VIII. 
OF THE TRL.\.L AND JUDGl\iE:NT IN CIVIL ACTIONS. 
Chapter I. Judgment in General, 

 577-582. 
II. Judgment Upon Failure to Answer, 
 585. 
III. Issues-The l\lodes of Trial and Postponements, 


 588-596. 
IV. Trial ty Jury, 

 600-628. 
V. Trial by the Court, 

 631-636. 
VI. Of References and Trials by Referees, 

 638- 
645. 
VII. F-l'(.\visions Relating to Trials in General, 
 
 646- 
663 %. 
VIII. The l\lanner of Givin
 and EJ1tering Judgment, 


 664-680%. 


CHAPT
 I. 


JUDGMENT IN GEì\JERAL. 
I m. .Judgment defined. 
I 578. Judglnent may be for or against ere of the p
rt1es. 
I 579. Judgment may be against one party and action proceed IU to 
others. 
I 580. The relief to be awarded to the plaintiff. 
I 581. Action may be dismissed or nons1 1 it e
tereJ. 
I 582. AlJ other judgments are on the merits. 
I 583. Dismissal of ac lions. 



 577. Judgment defined. A judgment Is the final de- 
termination of the fights of the parties in an action or pro- 
ceeding. En. March 11, 1872. 
Cal. Rep. Cit. 63, 508; 80, 170; 89, 486; 93, 651; 98, 639: 
99, 282; 119, 440; 125, 68; 128, 167; 133, 108; 134, 124; 
134, 468; 147, 128. 
Prac. Act, sec. 144. En. April 29, 1851. 
Ca!. Rep. Cit. 3, 215; 12, 4.68; 20, 55; 20, 56; 27, 234; 
28, 85; 44, 87; 46, 208. . 
Judgment, confoession, by: Post, sec. 1132; default, by: 
Post, sec. 585; demurrer, on: Post, sec. 636; estoppel as to: 
Post, sec. 1908; generally: Post, sec. 664; nonsuit: Post, 
sec. 581; on trial by court: Post, sec. 633; on trial by jury: 
Post, sec. 664. 
Order defined: Post, sec. 1003. 
Final judgment: See, also, post, secs. 664, 939. 
Code Civil Proc.-U. 
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 578. Judgment may be for or against one of the 
parties. Judgment may be given for or against one or 
more of several plaintiffs, and for or against one or more 
of several defendants, and it may, "Then the justice of 
the case requires it, determine the ultimate rights of the 
parties on each side, as between themselvs. En. March 
11, 1872. 
Cal. Rep. Cit. 58, 607; 71, 447; 71, 451; 78, 256; 82, 583; 
110, 492; 136, 71; 136, 302; 146, 575; 147, 437. 
Prac. Act, sec. 145. En. April 29, 1851. 
Cal. Rep. Cit. 18, 400; 82, 583. 
Striking out party: Ante, sec. 473. 
Fresh parties, bringing in: Ante, sec. 389. 
Service on one defendant out of sev.eral, effect of: Ante, 
sec. 414. 
Joint debtors, proceedIngs against: Post, secs. 989 et seq. 
Joining persons severally liable on same instrument: 
Ante, sec. 383. 
Association, action against persons under name of: 
Ante, sec. 388. 
I 579. Judgment may be against one party and action 
proceed as to others. In an action a'Sainst several defend. 
ants, the court may, in its discretion, render judgment 
against one or more of them, leaving the action to pro- 
ceed against the others, whenever a several judgment is 
proper. En. March 11, 1872. 
Cat. Rep. Cit. 103, 36; 136, 302. 
Prac. Act, sec. 146. En. April 29, 1851. 
. 
Oa.l. Rep. Cit. 6, 183; 24, 382. 
Striking out party: Ante, sec. 473. 
Fresh parties, bringing in:" Ante, sec. 889. 
Service on one defendant out of several, effect of: Ante, 
sec. 414. 
Joint debtors, proceedings against: Post, secs. 989 et seq. 
Joining persons severally liable on same instrument: 
Ante, sec. 383. 
o 580. The relief to be awarded to the plaintiff. The 
relief granted to the plaintiff, if there be no answer, cannot 
exceed that which he shall have demanded in his com- 
plaint; but in any othe-r case, the court may grant him any 
relief consistent with the case made by the complaint and 

mbraced within the issqe. En. March 11, 1872. 
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CaI. Rep. Cit. 53, 288; 57, 326; 63, 106; 65, 55; 65, 353; 
70, 333; 72, 249; 75, 522; 78, 40; 99, 68: 99, 244; 
99,418; 100,625; 105,453; 107,255; 110,492; 116,324; 
116,377; 117,220; 120,43; 122,398; 125,312; 125,313; 
1
5, 557; 125, 558; 126, 341; 126, 342; 126, 424; 128, 319; 
129,179; 130, 406; 131, 48; 132, 697; 132, 698; 133, 230; 
133, 494; 136, 29; 141, 364; 142, 63; 144, 67; 144, 775; 
146, 11; 146, 416. 
Prac. Act, sec. 147. En. April 29, 1851. 
Cal. Rep. Cit. 11, 19; 20, 92; 28, 294; 32, 650; 84, 81; 
37, 528; 41, 256; 117, 220. 


1 
d. 
.6 



 581. Action may be dismissed or nonsuit entered. An 
action may be dismissed, or a judgment of nonsuit entered, 
in the following eases: 
1. By the plaintiff himself, by written request to the 
clerk, filed among the papers in the case, at any tim
 
before trial, upon payment of costs; provided, a counter- 
claim has not been made, or affirmative relief sought by the 
cross-complaint or answer of the defendant. If a pro- 
-visional remedy has been allowed, the undertaking must 
thereupon be de1ievered by the cerk to the defenüant, who 
may ba ve his action thereon; 
2. By either party upon the written consent of the other; 
3. By the court, when the plaintiff fails to appear on 
the trial, and the defendant appears and asks for the dis- 
missal; 
4. By the court, when, upon tbe trial and before the 
final submission of the case, the plaintiff abandons it; 
5. B-y the court, upon motion of the defendant, when 
upon the trial the plaintiff fails to prove a sufficient case 
for the jury; 
6. By the court, when, after veNlJct or final submission, 
the party entitled to judgment neglects to demand an1:l 
have the sa.me entered for more than fix months. 
The dismissals mentioned in subdivisions one and two 
hereof are made by entry in the cl
rk's register. 
The dismissals mentioned in subdivisions three, four, five, 
and six of this section, shall be made by orders of the 
court entered upon the minutes thereof, and shall be 
effective for all purposes when so entered, but the clerk 
of the court shall note such orders in his register of actions 
in the case. 
7. And no action heretofore or hereafter commenced 
shan be fnrther prosecuted, and no further proceedings 
shall be had therein, and an actions heretofore or hereafter 
commenced shall be dismissed by the court in whi
h the 
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same shall have been commenced, on its own motian, or 
on motion of any party interested therein, whether na In e'd 
in the complaint as a party or not, unless summons shall 
have been issued within one year, and all such actions shall 
be in like manner dismissed, unless the summons shall be 
served and return ther
on made within three years after 
the commencement of said action. But all such actions 
may be prosocuted, if appearance has been made by the 
def-end'ant or defendants, within said three years in the 
same manner as jf sum'mons h:l,d been issued and served. 
En. March 11, 1872. Am'd. 1877-8, 100; 1885, 76; 1889, 398; 
1895, 31; 1897, 98. 
Cal. Rep. Cit. 58, 190; 77, 84; 82, 415; 93, 509; 93, 511; 
99, 339; 102, 614; 113, 304; 113, 306; 118, 224; 125, 300; 
125, 392; 126, 300; 126, 301; 127, 52
; 127, 524; 129, 250; 
129, 672; 132, 83; 132, 436; 135, 672; 136, 316; 136, 554; 
136, 555; 137, 272; 137, 657; 140, 34; 140, 174; 141, 9; 
141, 55; 141, 655; 141, 667; 144, 655; 146, 750; 147, 502; 
147, 605. Subd. 1-53, 32; 65, 97; 65, 2G6; 66, 350; 
67, 590; 76, 373; 82, 415; 90, 216; 90, 391; 106, 62; 
115, 155; 116, 667; 118, 221; 125, 264; 132, 434; 132, 
435; 134, 62; 135, 668; 136, 316; 136, 553; 139, 94; 140. 
377; 141, 284; 145, 570. Subd. 2-104, 667. Subd. 3- 
77, 327; 122, 384; 125, 214; 126, 298; 129, 672. Subd. 
4-56, 588; 91, 356; 123, 386; 12G, 299: 129, 672. Subà. 
6-53, 3'; 0; 53, 388; 113, 6
2; 12
, 672.. Subd. 6-75, 
6bD; 77, 459; 97, 425; 110, 227; 126, 247; 126, 324; 
126, 609; 129, 672. Sl1bd. 7-99, 3S5; 100, 512; 113, 
803; 119, 177; 125, 299; 128, 256; 132, 82; 132, 455; 
132, 507; 132, 508; 137, 271; 141, 7; 141, 578; 141, 655; 
144, 427. 
Prac. Act, sec. 148. En. April 29, 1851. 
Cal. Rep. Cit. 13, 637; 18, 77; 20
 93; 22, 102; 22, 465; 
25,276; 25,277; 28,169; 35,302; 47,546; 47,547; 
126, 299; 135, 668. 
581 a Dismissal for want of prosecution: See post, sec. 583. 
nact.Variance, fatal or otherwise: Þ....nte, secs. 469-471. 
,446 Trial-Either party may bring on: Post, s
c. 594. 

 582. All other judgments are on the merits. 
n every 
case, other than those mentioned in the last section, judg- 
ment must be rendered on the merits. En. March 11, 1872. 
Cal. Rep. Cit. 58, l!JO; 93,509; 94,469; 118,224; 125,214; 
126, 299; 126, 300; 129, 250. 

582 Prac. Act, sec. 149. En. April 2D, 1805l. 



.Cal. Rep. Cit. 25, 277; 47, 548; 126, 299. 



2U 


J'UDG
r
N'T UPON FAILUHE TO ANSWER. 



 
 583, 585 



 583. Dismissal of actions. The ccurt may in its dis- 
cretion dismiss any action for want of prosecution on mo- 
tion of the defendant and after due notice to the plainLa, 
whenever plaint.iff has failed for two years after answer 
filed to, bring such action to trial. Any action t.eretofore 
or hereafter commenced shall be dismÜ:sed by the court 
in which the same shall have been cOilllnenced or to vyhich 
it may be transferred on nlotion of the defendant, after 
due notice to plaintiff or by the court on its own motion, 
unless such action is brought to trial within five years 
after the defendant has filed his ans"'''er, except "There the 
parties have stipulated in writing that the time may be ex- 
tended. En. Stats. 1905, 244. 


CHAPTER II. 
lUDGMENT UPON FAILURE TO ANSWER. 
I 5SS. In what case1! judgment may be had upon the fallure of the 
defendant to answer. 


as fi 585. In what cases judgment may be had upon the 
'd. failure of the defendant to answer. Judgment may be 

47 had, if the defendant fail to answer the complaint, as fol- 
lows: 
1. In an aetion arising upon contract for the recovery 
of money or damaJges only, if no ans'wer has been filed with 
the clerk of the court ,vithin the time specified in the sum- 
mons; or such further time as may have been granted, the 
clerk, uþOn application of the plaintiff, must enter .the de- 
fault of the defendant, and immediately thereafter enter 
jUdgment for the amount demanded in the prayer of the 
complaint, including the costs, against the defendant, or 
against one or more of several defendants in the cases pro- 
vided for in section four hunòred and fourteen; 
2. In other actions, if no ans""er has been filed with the 
clerk of the co.urt within the time specified in the sum- 
mons, or S'Uch further time as may have been granted, the 
clerk must enter the default of the defe
,jant; and there- 
after the plaintiff may apply to the court for the relief de- 
manded in the complaint. If the taking of an account, or 
the proof of any fact, is necessary, to enable the court to 
give jU11gment, or to carry the judgment into effect, the 
court may take the account or hear the proof; or may in 
its discretion, order a reference for tl1at purpose. Ånll 
where the action is for the recoverf of damages, in whole 
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o:r in part, the court may order the damages to be assessed 
by a jury; or if, to determine the amount of damages, the 
examination of a long account be involved, by a reference 
as ahove provided; 
3. In actions where the service of the summons 
was by publication, the plaintiff, upon the expiration 
of the time for answerip_g, may, upon proof of the pub- 
lication, and that no answer has been filed, apvly for 
judgment; and the court must thereupon require proof to 
be made of the -demand mentioned in the complaint; and 
if the defendant be not a resident of the state, must re- 
quire the plaintiff, or his agent, to be exami
ed on oath, 
respecting any payments that have been made to the plain- 
tiff, or to anyone for his use, on account of such demand, 
and may renuer judgment for the amount which he is en- 
titled to recover. En. March 11, 1872. Am'd. 1905, 42. 
Cal. Rep. Cit. 63, 254; 64, 204; 68, 425; 68, 427; 68, 428; 
90, 507; 103, 207; 136, 363. Subd. 1-108, 30; 108, 31; 
111, 551; 136, 557; 136, 574; 144, 4. Subd. 2-136, 363; 
136, 674. Subd. 3-137, 427. 
Prac. Act, sec. 150. En. April 29, 1851. 
Cal. Rep. Oit. 4, 256; 6, 156; 7, 450; 17, 566; 28, 214; 32, 
635; 32, 636; 34, 27; 68, 427. 
As to validity of service of summons: Sec. 41L 
Names, fictitious, amending, etc.: Sec. 474. 
Appeal: Sec. 939. 
Award, judgment on: Sec. 1286. 
Confession, judgment by: Post, secs. 1132 et seq. 
Dollars a.nd cents, without fractions, money judgments 
must be in: Pol. Code, sec. 3274. 
Gold coin, judgment in: Post, sec. 667. 
Judgment, generally, docketing, satisfaction, etc.: Post, 
sees. 664-675. 
Judgnlent. void, etc., setting aside: Ante, sec. 473. 
Objections, waiver of, by not demurring or answering: 
Ante, sec. 434. 
Pending, action when: Post, sec. 1049. 
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CHAPTER III. 
ISSUES-THE MODE OF TRIAL AND POSTPONEMENTS. 


I 588. 
I 689. 
I 600. 
I 691. 
I 592. 
I 693. 

 594. 
I 596. 
I 596. 


Issue defined, and the different kinds. 
Issue of law, how raised. 
Issue of fact, how raised. 
Issue ot law, how tried. 
Issue ot fact, how tried. When Issues both of law aJ1d fact, 
the former to be first disposed of. 
Clerk must enter causes on the calendar. to remain until dIs- 
posed of. 
Parties may bring Issue to trial. 
Motion to postpone a trial for absence of testimony. requisites 
of. 
In cases of adjournment a party may have the testimony of 
a.ny witness taken. 



 588. Issue defined, and the different kinds. Issues 
arise upon the pleadings when a fact or conclusion of law 
is maintained by the one party, and is controverted by the 
other. They are of two kinds: 
1. Of law; and, 
2. Or fact. En. March 11, 1872. 
Cal. Rep. Cit. 88, 227; 88, 315; 93, 619; 132, 11; 135, 669; 
Subd. 2-120, 37. 
Prac. Act, sec. 151. En. April 29, 1851. 
Issues of law and fact: See post, sees. 589, 590. 

 589. Issue of law, how raised. An issue of law arises 
upon a demurrer to the complaint or answer, or to some 
part thereof. En. rfIarch 11, 1872. 
Cal. Rep. Cit. 88, 227. 
Prac. Act, sec. 152. En. April 29, 1851. Am'd. 1854, 62. 
Cal. Rep. Cit. 1, 334; 1, 335. 

 590. Issue of fact, how raised. An issue of fact 
arises: 
1. Upon a material allegation in the complaint, contro- 
verted by the answer; and, 
2. Upon new matters in the answer, except an issue of 
law is joined thereon. En. March 11, 1872. 
Cal. Rep. Cit. 88, 227; 99, 270; 108, 455; 124, 215; 125, 
16; 125, 204; 132, 11. Subd. 1, 120, 37. 
Prac. Act, sec. 153. En. April 29, 1851. Am'd. 1854, 62. 
Cal. Rep. Clt. 41, 404. 

 591. Issue of law, how tried. An issue of law must be 
tried by the court, unless it is referred upon consent. En. 
1Iarch 11, 1872. 
Cal. Rep. Cit. 135, 669. 
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Prac. Act, sec. 154. En. April 29, 1851. 
Trial by court, generally: Post, secs. 631 et seq. 

 592. Issue of fact, how tried. When issues both of 
law and fact, the former to be first disposed of. In ac- 
tions for the recovery of specific real or personal property, 
with or without damages, or for money claimed as due 
upon contract, or as damar;es for breach of contract, or for 
injuries, an issue of fact must be tried by a jury, unless 
a jury trial is waived, or a reference is ordered, as pro- 
vided in this code. Where in these cases there are issues 
both of la,," and fact, the issue of law must be first dis- 
l)()sed of. In other cases, issues of fact must be tried by 
the court, subject to its power to order any such issue to 
be tried by a jury, or to be referred to a referee, as pro- 
vided in this code. En. March 11, 1872. Am'd. 1873-4, 309. 
Cal. Rep. Cit. 50, 506; 64, 56; 64, 473; 68, 264; 88, 183; 
89, 598; 104, 288; 104, 372; 109, 444; 127, 201; 128, 523; 
130, 521; 146, 420. 
Prac. Act, sec. 155. En. April 29, 1851. 
Generally, as to jury trial: Post, sees. 600-628. 
Waiver of jury trial: Post, sec. 631. 
Reference: Post, secs. 638-645. 
Court, trial by: Post, secs. 631-636. 

 593. Clerk must enter causes on the calendar, to re- 
main until disposed of. The plerk must enter causes upon 
the calendar of the court according to the d3 te of issue. 
Causes once placed on the caJendar must remain upon the 
calendar until finally disposed of; provided, that cause
 
may be dropped from the calendar by consent of parties, 
and may be 2
gain restored upon notice. En. March 11, 
1872. Am'd. 1880, 5. 
Prac. Act, Bec. 156. En. April 29, 1851. 
Cal. Rep. Cit. 48, 425. 

landamus to compel clerk to perform duty: Post, sec. 
1085. 
Issue, generally: Ante, sec. 588. 
Abolition of terms: See Const. Cal., art. 6, 800.. 5. 

 594. Parties may bring issue to trial. Either party 
may bring an issue to trial or to a hearing, and in the 
absence of the adverse party, unless the court, for good 
cause, otherwise direct, may proceed with his case, and 
take a dismissal of the action, or a verdict or judgment, 
as the case may require; provided, hovlever, if the issue 
to be tried is an issue of fact, procf must first be made 
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to the satisfaction of the court that the adverse party 
has had five days' notice of sueh trial. Ell. 
larch 11, 1872. 
Am'd. 1899, 5. 
Cal. Rep. Cit. 83, 230; 101, 178; 125, 214; 129, 685; 133, 
419; 146, 214. 
Prac. Act, sec. 157. En. April 29, 1851. 
Cal. Rep. Cit. 50, 552. 
Dismissal : Ante, sec. 581. 
Surprise, setting aside judgment. for: Ante, sec. 473. 
Surprise, new trial: Post, sec. 667. 

 595. Motion to postpone a trial for absence of testi- 
mony, requisites of. A motion to postpone a trial on the 
ground of the absence of evidence can only be made upon 
affidavit showing the materiality of the evidence expected 
to be obtained, and that due diligence has been used to 
procure it. A trial shall be postponed v/hen it appears to 
the court that the attomey of record, party, or princip:l! 
witness is actually engaged in attendance upon a session 
of the legislature of this state as a member thereof. 
The court may require the moving party, where application 
Is made on account of the absence of a material witness, 
to state upon affidavit the eyidence ,vhich he expects to 
obtain; and if the adverse party thereupon admits that 
such evidence would be given, and that it be considered as 
actually given on the trIal, or offered and overruled as 
improper, the trial must not be postponed. En. l\Iarch 11, 
1872. Am'd. 1880, 1. 
Cal. Rep. Cit. 55, 51; 76, 342; 85, 307; 101, 176; 101, 178; 
113, 287; 145, 151. 
Prac. Act, sec. 158. En. April 29, 1851. 
Costs on continuance: Post, sec. 1029. 

 596. In cases of adjournment a party may have the 
testimony of any witness taken. The part
.. obtaining a 
postponement of a trial in any court of record must, if 
required by the adverse party, consent that the testimony 
of any witness of such adverse party, who is in attendance, 
be then taken by deposition before a judge or clerk of the 
court in "hich the case is pending, or before such notary 
public as the court may indicate, which must accordingly 
be done; and the testimony so taken may be read on the 
trial, with the same effect, and subject to the same ob- 
jections, as if the witnesses were produced. En. 
larch 
11, 1872. 
Cal. Rep. Cit. 84, 225. 
Depositions, in the state: Post, sees. 2019-2021, 2031- 
2038. 
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CHAPTER IV. 


TRIAL BY JURY. 
Article t. Formation of Jury, 
 
 600-6Q4. 
II. Conduct of the Trial, 
 
 607-610. 
ill. The Verdict. 
 
 624-628. 


ARTICLE I. 


FORMATIOX OF THE JURY. 


I 600. Jury, how drawn. 

 601. Challenges. Each party entitled to four peremptory chal1enges. 
fi 602. Grounds of challenge. 

 603. Challenges, bow tried. 
ä 004. Jury to be sworn. 



 600. Jury, how drawn. When the action is caned fOT 
trial by jury, the clerk must draw from the trial jury 
box of the court the ballots containing the names of thp 
jurors, until the jury is completed or the ballots are ex- 
hausted. En. March 11, 1872. 
Prac. Act, sec. 159. En. April 29, 1851. 
Cal. Rep. Cit. 37, 678; 37, 679; 37, 689; 37, 690; 45, 330. 
Jury, generally: Ante: secs. 190-254; trial jury: Ante, 
sees. 193, 194. 
Trial by jury, conduct of: Post, secs. 607 et seq.; waiver 
of: Sec. 631; verdict after: Post, sees. 624 et seq. 
Trial jury box: Ante, sec. 246. 
Jurors, who are competent: Ante, sees. 198, 199. 
Exceptions and excuses: Ante, sees. 200-202. 

 601. Challenges. Each party entitled to four peremp- 
tory challenges. Either party may challenge the jurors, 
but where there are several parties on either side, they 
must join in a chal1enge before it can be made. The chal- 
lenges are to individual jurors, and are either peremptory 
or for cause. Each patty is entitled to four peremptory 
challenges. If 'DO peren1ptory challenges are taken until 
the pane] is full, they must be taken by the parties alter- 
nately, commencing with the plaintiff. En. March 11, 1872. 
Am'd. 1873-4, 310. 
Cal. Rep. Cit. 78, 120; 78, 123; 110, 416; 138, 165. 



21.' 


TRIAL BY JURY. 



 
 602, 608 


Prac. Act, sec. 161. En. April 29, 1851. 
Challenge for cause: Post, sec. 602. 
fi 602. Grounds of challenge. ChaI1enges for cause n1ay 
6 
be taken on one or more of the following grounds: 
1. A want of any of the qualifications prescribed by t
is Art 4 
code to render a person competent as a juror. p. 
2. Consanguinity or affinity within the fourth degree 
to any party. 
3. Standing in the relation of guardian and ward, master 
and servant, employer and clerk, or principal and agent, 
to either party, or being a member of the family of either 
party; or a partner in business with either party, or surety 
on any bond or obligation for either party. 
4. Having served as a juror or been a witness on a 
previous trial between the saIne parties, for the same cause 
of action. 
5. Interest on the part of the juror in the event of the 
action, or in the main question involved in the action, 
except his interest as a member or citizen of a municipal 
corpora tion. 
6. Having an unqualified opInIon or belief as to the 
merits of the action, founded upon knowledge of its mate- 
rial facts, or of some of them. 
7. The '3xistence of a state of mind in the juror evincing 
enmity against or bias to or against either party. En. 
March 11, 1872. Am'd. 1873-4, 310. 
Cal. Rep. Cit. 141, 742; 146, 422; 146, 425. Subd. 2-130, 
107; 130, 108. Subd. 5-121, 107. Subd. 7-124, 314. 
Prac. Act, sec. 162. En. April 29, 1851. Am'd. 1860, 302. 
Cal. Rep. Cit. 12, 492. 
Subd. 1. Want of necessary qualIfications-Competent 
jurors: Ante, sec. 198. Incompetent jurors: Ante, sec. 199. 
Exemptions and excuses: Ante, sees. 200, 201. 
Subd. 2. Consanguinity or affinitty, generally: Ante, sec. 
170. 
Challenge in criminal causes: See Pen. Code, secs. 1055 
et seq. 

 603. Challenges, how tried. Challenges for cause 
must be tried by the court. The juror challenged and any 
other person may be examined as a witness on the trial 
of the challenge. En. March 11, -1872. 
Prac. Act, sec. 163. En. April 29, 1851. 
Cal. Rep. Cit. 29, 136. 
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 604. Jury to be sworn. As soon as the jury is com- 
pleted, an oath must be administered to the jurors. In 
substance, that they and each of them will well and truly 
try the matter in issue between -, the plaintiff, and 
-, defendant, and a true verdict render, according to 
the evidence. En. l',larch 11, 1872. 
Prac. Act, sec. 160. En. April 29, 1851. 
Cal. Rep. Cit. 37, 689; 37, 690; 45, 330; 144, 756. 
Oath, administration of, generally: Post, sees. 2093-2097. 


ARTICLE II. 


CONDUCT OF TIlE TRIAL. 



 607. Orðer of procee'dlngs on trial. 

 608. Charge to the jury. Court must furnish, in writing, upon re- 
quest, the points of law contained therein. 

 609. Special Instructions. 

 610. View by jury of the premises. 

 611. Admonition when jury permitted to separate. 

 612. Jury may take with them certain papers. 

 613. Deliberation of jury, how conducted. 
fi 614. May come Into court for further instructions. 

 615. Proceedings in case a juror becomes sIck. 

 616. When prevented from giving verdict, the cause may be Itgsf. 
tried. 

 617. While jury are absent, court may adjourn from time to t1m.. 
Sealed verdict. 

 618. Verdict, how declared. Form of. PoIUng the jury. 

 619. Proceedings when verdict 18 informal. 



 607. Order of proceedings on trial. 'When the jury 
has been sworn, the trial must proceed in the following 
order, unless the judge, for special reasons, otherwise 
directs: 
1. The plaintiff, after stating the issue and his case, must 
produce the evidence on his part; 
2. The defendant may then open his defense, and offer 
his evIdence in support thereof; . 
3. The parties may then respectively offer rebutting 
evidence only, unle2s the court, for good reason, in fur- 
therance of justice, permit them to offer evidence upon 
their original case; 
4. When the evidence is concluded, unless the case is 
submitted to the jury on either side, or on both sides, 
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 tthout argTIment, the plaintiff must commence and may 
conclude the argument; 
õ. If several defendants, having separate defenses, ap- 
pear by different counsel, the court must determine their 
relative order in the evidence and argument. 
6. The court may then charge the jury. En. l\1:arch 14 
1872. 
Cal. Rep. Cft. 67, 445; 140, 420; 140, 428; 140, 429; 140 L 
430; 140, 438. 
Proceedings, etc., on trial-Amendments: Sec. 478. 
Either party may bring on trial: Ante, sec. 594. Nonsuits, 
etc.: Ante, sec. 581. As to the proof necessary to make 
out a case: Post, sees. 1867, 18ô9. Variance: Ante, secs. 
469-471. View by jury: Post, sec. 610. 
Evidence-Order of proof: Sec. 2042. Admissibility is 
for court: Post, 'Sec. 2102. Allegations, material only need 
be proved:. Sec. 1867. Burden of proof: Post, sees. 1869, 
1981. Relevancy of evidence: Post, secs. 1868-1870. Rele- 
vancy, collateral facts: Post, sees. 1868, 1870. 
Witnesses-Answer, witness must: Sec. 2065. Cross-ex- 
amination: POEt, sec. 2048. Direct exaì11i!lation: Post, sec. 
2()45. Excluding \\yitnesses from cour
room: Post, sec. 
2043. Experts: Post, Eec. 1870, subd. 9. Impeaching and 
evidence of good character: Post, secs. 2049-2053. Inter- 
preters: Post, sec. 1884. Leading qupstions: Post, sec. 2046. 
Mode of interrogation: Post, sec. 2044. Oaths: Post, secs. 
2093-2097. Protection of witnesses: Post, sec. 2066. Re- 
freshing men1ory: P
st, sec. 2047.. Testimony, clerk to 
take down, if no ehorthand reporter: Post, sec. 1051. 
Writing 'shown to witness, other side may see: Post, sec. 
2054. 
Charge to jury: Post, sees. 608, 609. 


I 608. Charge to the jury. Court must furnIsh, In wrIt- 
Ing, upon request, the points of law contained therein. 
In charging the jury, the court may state to them all mat- 
ters of law which it thinks necessary for their Information 
In giving their verdict; and If it state the testimony of the 
case, it must inform the jury that they are the e
clusive 
jUdges of all questions of fact. The court must furnish 
to either party, at the time, upon request, a statement in 
. . , 
'writIng, of the points of law contained in the charge, or 
sign at the time a statf'ment of such points prepared and 
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submitted by the counsel of either party. En. March 11, 
1872. 
Cal. Rep. Cit. 124, 523. 
Prac. Act, sec. 165. En. April 29, 1851. 
Matters of law, court stating in charge: Const. Cal., art. 
6, sec. 19; post, sec. 2102, also sec. 2061; sec. 657, subd. 7. 



 609. Special instructions. Where either party asks 
'Special instructions to be given to the jury, the court must 
either give such instruction, as requested, or refuse to do 
so, or give the instruction '\vith a modification, in such 
manner that It may distinctly appear what instructions 
were given in whole or in part. En. March 11, 1872. 
Exceptions: Post, sec. 646. 



 610. View by jury of the premises. When, in the 
opinion of the court, it is proper for the jury to have a 
view of the property which is the subject of litigation, or 
of the place in which any material fact occurred, it may 
order them to be conducted, in a body, under the charge 
of an officer, to the place, which shall be shown to them 
by some person appointed by the court for that purpose. 
While the jury are thus absent, no person, other than the 
person so appointed, shall speak to them on. any -subject 
connected with the trial. En. March 11, 1872. 
Cat Rep. Cit. 49, 609; 50, 557. 



 611. Admonition when jury permitted to set)arate. 
If the jury are permitted to separate, either during the 
trial or after the case is submitted to them, they shall 
b
 admonished by the court that it is their duty not to 
convarse with or suffer themselves to be addressed by any 
other person on any subject of the trial, and that it is 
their duty not to form or express an opinion thereon until 
the case Is :finally submitted to them. En. March 11. 1872. 
Cal. Rep. Cit. 54, 547. 



 612. Jury may take with them certain papers. Upon 
retiring for deliberation, the jury may take with them all 
papers which have been recei ved as evidence in the cause, 
except depositions or copies of such papers as ought not, 
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In the opInIon of the court, to be taken from the person 
having them in possession; and they may also take with 
them notes of the testimony or other proceedings on the 
trial, taken by themselves, or any of the.nl, but none taken 
by any other pè-rson. En. 1\larch 11, 1872. 
Cal. Rep. Cit. 76, 19{); 83, 648; 88, 648; 146, 48L 
Prac. Act, see. 167. En. April 29, 1851. 
Cal. Rep. Cit. 1, 177; 1, 179; 36, 179. 



 613. Deliberation of jury, how conducted. When the 
case is finally submitted to the jury, they may decide in 
court or retire for -deliberation; if they retire, they must 
be kept together, in some convenient place, under charge 
of an officer, until at least three-fourths of them agree 
upon a verdict or are discharged by the court. Unless 
by order of the court, the officer having them under his 
charge must not suffer any communication to be made 
to them, or make any hims.elf, except to ask them if they 
or three-fourths of them are agreed upon a verdict, and he 
must not, before their verdict is rendered, communicate 
to any person the state of their deliberations, or the ver- 
dict agreed upon. En. l\farch 11, 1872. Am'd. 1880, 10. 
Prac. Act, sec. 166. En. April 29, 1851. 
Three-fourths, agreement of: See Canst. Cal., art. 1. 
sec. 7. 



 614. May come into court for further instructions. 
.After the jury have retired for deliberation, if there be a 
disagreement between them as to any part of the testi- 
mony, or if they desire to be informed of any point of law 
arising in the cause, they may require the officer to con- 
duct them into court. Upon their being brought into 
court, the information required must be given in the pres- 
ence of, or after notice to, the parties or counsel. En. 
March 11, 1872. 
Prac. Act, sec. 1G8. En. April 29, 1851. 
Cal. Rep. Cit. 28, 1G9. 
Holidays, Sundays, etc.-Instructions may be given to 
juries deliberating on: Ante. see.. 134, subd. 1. On non- 
judicial days: Idem. 
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 615. Proceedings in case a juror becomes sick. If, 
615 after the impaneling of the jury, and before verdict, a 
, juror becomes sick, so as to be unable to perform his 
m d. duty, the court may order him to be discharged. In that 
448 case the trial may proceed with the oth-er jurors, or an- 
other juror may be sworn and the trial begin anew; or 
the jury may be discharged and a new jury then or after-' 
ward impaneled. En. March 11, 1872. 
Prac. Act, sec. 164. En. April 29, 1851. 
Cal. Rep. Cit. 1, 337. 



 616. When prevented from giving verdict, the cause 
may be again tried. In all cases where the jury are dis- 
char.ged, or prevented fra-m giving a verdict, by reason of 
accident or other cause, during the progress of the trial, 
or after the cause is submitted to them, the action may be 
again tried immediately, or at a future time, as the court 
may direct. En. March 11, 1872. 
Cal. Rep. Cit. 114, 478. 
Prac. Act, sec. 169. En. April 29, 1851. 



 617. While jury are absent, court may adjourn from 
time to time. Sealed verdict. While the jury are absent 
the court may adjourn from time t.o time, in respect to 
other business; but it is nevertheIßS;
 open for every pur- 
pose connected with the cause submitted to the jury until 
a verdict is rendered or the jury discharged The court 
may direct the jury to bring in a sealed verdict, at the 
opening of the court, in case of an agreement during a 
recess or adjournment for the day. En. March 11, 1872. 
Am'd. 1880, 10. 
Cal. Rep. Cit. 50, 649. 
Prac. Act, sec. 170. En. April 29, 1851. 



 618. Verdi.ct, how declared. Form of. Polling the 
jury. When the jury, or three-fourths of them, have 
agreed upon a verdict, they must be conducted into court, 
their names called by the clerk, and the verdict rendered 
by their foreman; the verdict must be in writing, signed 
by the foreman, and must be read by the clerk to the 
j\lry
 and the inquiry made whether it is their verdict. 
., ither party may require the jury to be polle-d, which is 
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done by the court or clerk asking each juror if it is his 
verdict; if upon such inquiry or polling, more than one- 
fourth of the jurors disagree thereto, the jury must be 
sent out again, but if no such disagreement be expressed, 
the verdict is complete and the jury discharged from the 
case. En. March 11, 1872. Am'd. 1880, 10. 
Cal. Rep. Ci t. 80, 82; 134, 11. 
Prac. Act, sec. 171. En. April 29, 1851. 
Prac. Act, see. 173. En. April 29, 1851. 
Cal. Rep. Cit. 8, 618. 
Verdiet received on nonjudicial day: Ante, sec. 134. 


G 619. Proceedings when verdict is informal. When 
the verdict is announced, if it is informal or insufficient 
In not covering the issue submitted, it may he corrected 
by the jury under the advice of the court, or the jury may 
be again sent out. En. Mareh 11, 1872. 
Cal. Rep. Oit. 66, 217. 
Prac. Act, see. 172. En. April 29, 185L 


ARTICLE IlL 


THE VERDICT. 


I frn4. 
I 625. 

 626. 

 62'1. 
I 62S. 


General and spectal verdicts defined. 
When a general or special verdict may be rendered. 
Verdict in actions tor recovery ot money or on establishing 
coun terclalm. 
Verdict in actions for the recovery of specific personaJ prop.- 
erty. 
Entry of verdict. 



 624. General and special verdicts defined. The ver- 
dict of a jury is either general or sp-ecial. A general ver.. 
diet is that by which they pronounce generally upon all 
or any of the issues, either in favor of the plaintiff or de- 
fendant: a special verdict is that by which the jury find 
the facts only, leaving the judgment to the court. The 
sI)ecial verdict must present the conclusions of fact as es- 
tablished by evidence, and not the evidence to prove them; 
and those conclusions of fact must be so presented, as that 
nothing shall remain to the court but to 'draw from them. 
conclusions of law. En. March II, 1872. 
Code Civil Proc.-li. 
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Cal. Rep. Cit. 74, 208; 91, 210; 134, 1L 
Prac. Act, sec. 174. En. April 29, 1851. 
Cal. Rep. Cit. 19, 105. 
General or special verdict, when may be rendered: Post, 
sec. 625. 
Miscon.duct of jury: Sec. 657, subd. 2. 



 625. When a general or s;1ecial verdict may be ren- 
dered. In an action for the recovery of money only, or 
spe-cific real property, the jury, unless instructed by the 
court to render a special verdict, may in their discretion 
render a .general or special verdict. In all cases the court 
must, upon the request in writing of any of the parties, 
direct the jury to find a special verdict in writing upon 
all or any of the issues and in all cases must instruct them 
upon the request in writing of any of the parties, if they 
render a general verdict, to find upon particular questions 
of fact, to be stated in writing, and must direct a written 
finding thereon. The special verdict or finding must be 
filed with the clerk and entered upon the minutes. Where 
a special finding of facts is inconsistent WIth the general 
verdict, the former controls the latter and the court must 
give judgment accordingly. En. March 11, 1872. Am
d. 
1905, 56. 
Cal. Rep. Cit. 65, 51; 72, 381; 77, 590; 96, 648; 97, 
418; 99, 124; 103, 471; 104, 641; 126, 365; 128, 208; 
130, 652; 135, 612. 
Prac. Act, sec. 175. En. April 29, 1851. Am'd. 1854, 62. 
CaI. Rep. Cit. 4, 9; 19, 10'5; 28, 418; 28, 420. 



 626. Verdict in actions for recovery of money or on 
establishing counterclaim. When a verdict is found for 
the plaintiff, in an action for the recovery of money, or for 
the defendant when a counterclaim for the recovery of 
money is established, exceeding the amount of the plain- 
tiff's claim as established, the jury must also find the 
amount of the recovery. En. 1\larch 11, 1872. 
Cal. Rep. Cit. 54, 280; 61, 120; 77, 427; 85, 193. 
Prac. Act, see. 176. En. April 29, 18
1. 
Cal. Rep. Cit. 19, 658; 36, 176; 41, 59. 



 627. Verdict in actions for the recovery of speci fie 
personal property. In an action for the recovery of sp0ci- 
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fie personal property, if the property has not been deliv- 
ered to the plaintiff, or the defendant, by his answer, claim 
a return thereof, the jury, if their verdict be in favor of 
the plaintiff, or, if being in favor of the defendant, they 
also find that he is entitled to a return thereof, must find 
the value of the property, and, if so instructed, the value 
of specific portions thereof, and may, at the same time, as- 
sess the damages, if any are claimed in the cODplaint or 
answer, which the prevailing party has sustained by reason 
of the taking or detention of such property. En. March 
11, 1872. Am'd. 1873-4, 311. 
Cat Rep. Ci t. 54, 194; 56, 459; 56, 460; 65, 238; 87. 347; 
89, 504; 90, 560; 101, 239; 108, 145; 126, 40. 
Prac. Act, sec. 177. En. April 29, 1851. 
Cal. Rep. Cit. 7, 571; 21, 280; 24, 149; 24, 151; 38. 584; 
110, 277. 
Jury must find, etc.: See post, sec. 667. 



 628. Entry of verdict. Upon receiving a verdict, an 
entry must be made by the clerk in the minutes of the 
court, specifying the time of trial, the names of the jurors 
and witnesses, and setting out the verdict at length; and 
where special verdict is found, eitner the judgment ren- 
dered thereon, or if the case be reserved for argument or 
further consideration, the order thus reserving It. En. 
!\larch .11, 1872. 
Cal. Rep. Cit. 85, 579; 98, 363; 99, 515. 
Prac. Act, sec. 178. En. April 29, 185L 
Cal. Rep. Cit. 28, 420. 


CHAPTER V. 


TRIAL BY THE COURT. 



 õ.n. Wñen a.nð bow trial by jury may be waive.!. 

 632. Upon trial by court., decision to be In wriUn<<, anð me-(! withIn 
t wen ty days. 

 633. Facts found and conclusions of law must be separately stated. 
.Judgment on. 

 6
4. Findings m3.Y be waived, how. 

 t35. Findings, how prepared. (Repealed.) 

 636. Proceedings 8.fter determination of Issue of law. 



 631. When and how trial by jury may be waIved. 
TrIal by jury may be waived by the several parties to ? 11 
issue of fact in aetions arising on contract, or for the re- 
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covery of specific real or personal property, with Or with- 
out damagE's, and with the assent of the court in other ac- 
tions, in æ.anner following: 
1. By failing to appear at the trial. 
2. By written consent, in person Or by attorney, filed 
with the clerk. 
3. By oral consent, in open court, entered in the min- 
utes. En. March 11, 1872. Am' d. 1873-4, 311. 
Cal. Rep. Cit. 60, 366; 70, 448; 83, 231; 88, 183; 101, 641; 
104, 467; 118, 248; 119, 248; 130, 642. 
Prac. Act, sec. 179. En. April 29, 1851. 
Cal. Rep. Cit. 4, 113; 16, 433; 18, 411; 18, 448. 
Waiver of jury trial: See Const. Cal., art. 1, sec. 7. 

 632. Upon trial by court, decision to be in writing and 
filed within thirty days. Upon the trial of a question of 
fact by the court, its decision must be given in writing 
and filed with the clerlr within thirty days after the cause 
is submitted for decision. En. March 11, 1872. Am'd. 1873- 
4, 312. 
Cal. Rep. Cit. 63, 37; 63, 55; 64, 56; 64, 92; 65, 117; 
65, 259; 65, 530; 66, 412; 68, 603; 69, 218; 70, 551; 
81, 341; 84, 532; 87, 571; 89, 487; 90, 327; 95, 348; 
98, 206; 99, 347; 108, 481; 110, 75; 116, 599; 119, 383; 
125, 204; 139, 259; 140, 675. 

 633. Facts found and conclusions of law must be 
separately stated. Judgment on. In giving the decision, 
the facts found and the conclusions of law must be sepa- 
rately stated. Judgment upon the decision must be en- 
t.ered accordingly. En. March 11, 1872. 
Cal. Rep. Cit. 49, 555; 61, 334; 63, 37; 63, 55; 64, 56; 
65, 1] 7; 65, 530; 66, 318; 66, 406; 66, 412; 68, 159; 
68, 454; 69, 218; 70, 551; 81, 341; 84, 532; 89, 487; 
90, 327; 91, 598; 95, 348; 98, 206; 98, 362; 99, 347; 
102,623; 106,539; 107,426; 108, 455; 108, 481; 108, 482; 
110, 75; 110, 76; 116, 599; 119, 383; 125, 204; 138, 330; 
140, 481; 140, 675. 
Prac. Act, sec. 180. En. April 29, 1851. Am'd. 1865-6, 
844. 
Cal. Rep. Cit. 2, 305; 7, 261; 8, 619; 18, 448; 28, 70; 28, 
305; 31, 98; 33, 255; 33, 330; 34, 134; 34, 226; 35, 
87; 38, 530; 39, 337; 46, 372; 89, 488; 105, 693. 

 634. Findings may be waived, how. Findings of fact 
may be waived by the several parties to an issue of fact: 
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1. By faiJing to appear at the trial; 
2. By consent in writing, filed with the clerk; 
3. By oral consent in open court, entered in the minute"s. 
En. March 11, 1872. 
Cal. Rep. Cit. 51, 263"; 63, 37; 67, 54; 68, 240; 83, 233; 
85, 153; 91, 587; 91, 598; 94, 56; 96, 41; 99, 515; 104, 
247; 110, 32; 146, 213. 



 635. Findings, how prepared.. (Repealed.) En- 
March 11, 1872. Am'd. 1873-4, 312. Rep. 1875-6, 91. 
Cal. Rep. Cit. 57, 537. 



 636. Proceedings after determination of issue of law. 
On a judgment for the plaintiff upon an issue of law, he 
may proceed in the manner prescribed by the first two 
subdivisions of section five hundred and eighty-five, upon 
the failure of the defendant to answer. If judgment be 
for the defendant upon an issue of law, and the taking of 
an account or the proof of any fact be necessary to enable 
the court to complete the judgment, a reference may be 
ordered as in that section provided. En. March 11, 1872. 
CaI. Rep. Cit. 103, 207. 
Prac. Act, sec. 181. En. April 29, 1851. 
Issue of law: Ante, sec. 589; when a bar: Post, sec. 1908. 
Reference: Post, secs. 638 et seq. 
Leave to answer, after defendant's demurrer overruled: 
Ante, sec. 472. 
Default, judgment by: Ante, sec. 585. 
Judgment generally: Post, sec. 664. 


CHAPTER VI. 


OF' REFERENCES AND TRIALS BY REFEREES. 


. Rêference orð("red upon agreement of parties, In what eases. 

 63
. Reference crdf'red on motion, in what caees. 

 640. Number of referees, qualifications, etc. 

 641. Either party may object. Grounds at objection. 

 64
. Ohjectlons, how disposed of. 

 lift Referees to rf'port within twenty days. 

 644. Fffect of referC'e's finding. 

 C'15. How excepted to, etc. 



 638. Reference ordered upon agreement of parties, in 
what cases. A reference may be ordered upon the agree- 
mpnt of the parties filed with the clerk or entered hî the 
minutes: 
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1. To try any or all of the issues in an action or pro- 
ceeding, whether of fact or of law, and to report a finding 
and judgment thereon; 
2. To ascertain a fact necessary to enable the court to 
determine an action or proceeding. En. March 11, 1872. 
Cal. Rep. Cit. 68, 534; 89, 520; 99, 515; 103, 20; 123, 41; 
123, 99; 123, 101. Subd. 1-136, 78. 
Prac. Act, sec. 182. En. April 29, 1851. Am'd. 1865-6, 
844. 
Cal. Rep. Cit. 2, 94; 20, 93; 24, 426; 26, 267; 35, 552; 46, 
146; 46, 149; 46, 150. 
Reference in generar, court commissioners: Ante, sec. 
259, subd. 2; fees for: Post, sec. 1028; private trial: 'Sec. 
125; compulsory; See next section. 
Referees, number, etc.: Post, sec. 640; objections to: 
Post, sees. 641, 642; rE;:port of: Post, secs. 643-45. 
Trial by referee: Post, 'Sec. 1053. 



 639. Reference ordered on motion, In what cases. 
When the parties do not consent, the court may, upon the 
application of either, or of its own motion, direct a refer- 
ence in the following cases: 
1. When the trial of an issue of fact requires the exam- 
ination of a long account on either side; in which case the 
referees måy be directed to hear and decide the whole 
issue, or report upon any specific question ot fact involved 
therein; 
2. "
hen the taking of an account is necessary for the 
infornlation of the court before judgment, or for carrying 
a judgment or order into effect; 
3. When a question of fact, other than upon the plead- 
ings, arises upon motion or otherwise, in any stage of the 
action; . 
4. When it is necessary for the information of the court 
in a special proceeding. En. March 11, 1872. 
Cal. Rep. Cit. 57, 643; 79, 702; 99, 423; 103, 20; 109, 255; 
122, 156; 123, 41; 125, 50. 
. Prac. Act, sec. 183. En. April 29, 1851. 
Cal. Rep. Cit. 24, 425; 24, 426; 41, 405. 
Reference on proceedings supplementary to executIon: 
Sec. 714, post. 



 640. Number of referees, qualifications, etc. A reff'r- 
'ence may be ordered to any person or persons, not exceed- 
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Ing three, agreed upon by the parties. If the parties do 
not agree, the court or juodge must appoint one or more 
referees, not exceeding three, who reside in the county in 
which the action or proceeding is triable, and against 
whom there is no legal objection, or the reference may be 
made to a court commissioner of the county where the 
cause is pending. En. March 11, 1872. 
Prac. Act, sec. 184. En. April 29, 1851. Am'd. 1865-6, 
845. 
Cal. Rep. Cit. 70, 301. 
Reference ordered: Ante, sees. 638, 639. 
Three referees, two may act: Post, sec. 1053. 
Court commissioner: Ante, sec. 259, subd. 2. 
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 641. Either party may object. Grounds of objection. Am'd. 
Either party may object to the appointment of any person p. 448 
as referee, on one or more of the following grounds: 
1. A want of any of the qualifications prescribed by 
statute to render a person competent as a juror; 
2. Consanguinity, or affinity, within the third degree, to 
either party, or to any judge of the court, in which the ap- 
pointment shalI be made; 
3. Standing In the relation of guardian and ward, master 
and servant, employer and clerk, or principal and agent, 
to either party; or, being a member of the family of either 
party; or a partner in business with either party; or being 
security on any bond or obligation for either party; 
4. Having served as a juror or been a witness on any 
trial between the same parties for the same cause of 
action; 
6. Interest on the part of such person in the event of 
the action, or in the main question involved in the action; 
6. Having formed or expressed an unqualified opinion 
or belief as to the merits of the action; 
7. The existence of a state of mind in such person 
evincing enmity against or bias to either part.y. En. March 
11, 1872. Am'd. 1897, 60. 
Prac. Act, sec. 185. En. April 29, 1851. 


A 642. Objections, how disposed of. The objections 
taken to the appointment of any person as referee must be 
heard and disposed of by the court. Affidavits may be 
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read and wttnesses examined as to such objections. En. 
March 11, 1872. 
Cal. Rep. Cit. 104, 247. 
Prac. Act, sec. 186. En. April 29, 1851. 
Objections: Ante, see sec. 641. 



 643. Referees to report within twenty days. The ref- 
erees or commissioner must report their findings in writing 
to the court, within t".enty days after the testimony is 
closed, and the facts found and conclusions of law must be 
separately stated therein. En. March 11, 1872. 
Prac. Act, sec. 187. En. April 29, 1851. Am'd. 1865-6, 
845. 
Cal. Rep. Clt. 22, 473; 34, 35; 41, 405; 82, 482; 103, 21. 
Court commissioner as referee: Ante, sec. 259, subd. 2. 
Referees, where three, all must meet, but two can act: 
Post, sec. 1053. 
Enforcing order: Ante, sec. 128, subd. 2. 
Findings, effect of: Post, sec. 645. 


G 644. Effect of referee's finding. The findIng of the 
referee or commissioner upon the whole issue must stand 
as the finding of the court, and upon filing of the finding 
with the clerk of the court, judgment may be entered there- 
on in the same manner as If the action had been tried by 
the court. En. March 11, 1872. 
Cal. Rep. Clt. 103, 20. 


fi 645. H ow excepted to, etc. The findIngs of the ref. 
eree or commissioner may be excepted to and reviewed in 
like manner as If made by the court. When the reference 
is to report the facts, the findings reported has the effect 
of a special verdict. En. l\farch 11, 1872. 
. 
Cal. Re.p. Cit. 104, 247. 
Exceptions, generally: Post, secs. 646 et seq.; new trials: 
Post, secs. 656 et seq.; court commissioner's report, time 
and mode of excepting to: Ante, sec. 259, subd. 2. 
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CHAPTER VII. 


PROVISIONS RELATING TO TRIALS IN GENERAL. 


. 
Article I. Exceptions, 
 
 646-653. 
IL New Trials, I A 656-653
. 


ARTICLE I. 


EXCEPTIO
S. 



 646. Exceptions may be taken. Time when taken, eta. 
f 647. What deemed excepted to. 

 648. Exception, form ot. 

 649. Exceptions slgne'd by judge and filed with clerk. 
t 650. Exceptions not presented at time ot ruling. Notice to a.ðverse 
party, how settled upon. etc. 

 651. Exceptions after judgment, etc. 
a C52. When exception Is refused, appllcatfon to supreme court to 
prove the same, etc. 
I 653. Proceedings where judge ceases to hold office. 



 646. Exceptions - may be taken. Time when taken, 
etc. An exception is an objection upon a matter of Jaw to 
a decisIon made, either before or after judgment, by a court, 
tribunal, judge, or other judicial officer, in an action or 
proceeding. The exception must be taken at the time the 
decisIon is made, except as provided in sec. 647. En. 
March II, 1872. Am'd. 1873-4, 312; 1875-6, 91. 
Cal. Rep. Cit. 45, 222; 51, 111; 57, 239; 58, 175; 61, 163; 
63, 304; 70, 581; 79, 408; 87, 391; 80, 476; 81, 609; 
81, 639; 83, 233; 87, 391; 90, 258; 108, 141; 122, 476. 
Prac. A
t, sec. 188. En. April 29, 1851. 
Cal. Rep. Cit. 12, 493; 20, 93; 28, 174; 28, 263; 82, 317; 
82, 322; 33, 553; 34, 686; 35, 257; 41, 317. 

latters deemed excepted to: Post, see. 647. 
Amendments to: Post, sec. 650. 
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 647. What deemed excepted to. The verdict of the Am'd. 
jury, the final decision in an action or proceeding, an p.449 
interlocutory order or decision, finally determining the 
rights of the parties, or some of them, an order or decision 
from which an appeal may be taken, an order sustaining 
or overruUng a demurrer, allowing or refusing to allow an 
amendment to a plea..ding, striking out a pleading or a 
portion thereof, refusing a continuance, an order made 
upon ex parte application, and an order or decision made 
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In the absence or a party, are deemed to have been ex- 
cepted to. En. March 11, 1872. Am'd. 1875-6, 92. 
Cal. Rep. Cit. 47, 166; 57, 243; 60, 252; 63, 304; 63, 509; 
71, 309; 77, 648; 82, 607; 83, 232; 86, 212; 90, 61; 
98, 283; 98, 417; 109, 120; 109, 121; 112, 571; 122, 476; 
123, 79; 123, 80; 135, 480; 142, 682; 146, 669; 146, 652. 
Prac. Act, sec. 191. En. April 29, 2851. 
Cal. Rep. Clt. 2, 325; 34, 686. 



 648. Exception, form of. No particular form of ex- 
ception is required, but whøn the exception is to the ver- 
dict or decision, upon the ground of the Insufficiency of 
the evidence to justify it, the objection must specify the 
particulars in which such evidence Is alleged to be insuffi- 
cient. The objection must be stated with so much of the 
evidence or other matter as Is necessary to explain it, 
and no more. Only the substance of the reporter's notes 
of the evidence shftll be stated. Documents on file in the 
action or proceeding may be copied, or the substance 
thereof stated, or a reference thereto, sufficient to identify 
them, may be made. En. March 11, 1872. Am'd. 1876-6, 
92. 
Cal. Rep. Clt. 46, 534; 49, 45; 49, 555; 49, 656; 50, 503; 
54, 130; 57, 239; 61, 608; 67, 304; 68, 591; 84, 581; 
84, 532; 89, 24; 89, 140; 90, 62; 90, 259; 92, 239; 99, 
226; 104, 211; 108, 455; 112, 607; 117, 184; 122, 407: 
130, 418; 132, 614; 144, 540; 146, 608. 
Prac. Act, sec. 190. En. AprU 29, 1851. 
Ca.I. Rep. Cit. 28, 263; 33, 553. 



649 
Am'd. 
p.449 


. 

 649. Exceptions signed by Judge and flIed with clerk. 
A bill containing the exception to any decision may be 
presented to the court or judge for settlement, at the time 
the decision is made, and after having been settled, shall 
be sIgned by the judge and filed with the clerk. When the 
decision excepted to is made by a tribunal other than 
a court, or by a judicial officer, the bill of exceptions shall 
be presented to, and settled and signed by such tribunal 
or officer. En. March 11, 1872; 1875-6, 92. 
Cal. Rep. Clt. 47, 641; 50, 445; 54, 417; 57, 503; 57, 504; 
57, 505; 66, 408; 80, 476; 81, 610; 83, 160; 83, 161; 
83, 162; 83, 163; 96, 486; 98, 136; 115, 399; 120, 88; 
122, 2; 122, G8; 122, 69; 127, 584; 128, 138; 128, 679; 
128, 580; 138, 604; 138, 605; 141. 162; 142, 134. 
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Prac. Act, sec. 189. En. April 29, 1851. Am'd. 18ß3, 360. 
Cal. Rep. Cit. 28, 174; 28, 263; 32, 317; 32, 322; 33, 553; 
35, 257; 49, 266; 70, 301. 


I 650. Exceptions not presented at time of ruling. No- 
tice to adverse party, how settled upon, etc. Vlhen a 
party desires to have exceptions taken at a trial settled 
in a bill of exceptions, he may, within ten days after the 
entry of judgment, if the action were tried with a jury, 
or after receiving notice of the entry of judgment, if the 
action were tried without a jury, or such further time as 
the court in which the action is pending, or a jooge there- 
of, may allow, prepare the draft of a bill, anll serve the 
same, or a copy thereof, upon the adverse party. Such 
draft must contain all the exceptions taken upon which 
the party relies. Within ten days after such service the 
adverse party may propose amendments thereto, and serve 
the same, or a copy thereof, upon the other party. The 
proposed bill and amendments must, within ten days 
thereafter, be presented by the party seeking the settle- 
ment of the bill, to the judge who tried or heard the case, 
upon five days' notice to the adverse -party, or be delivered 
to the clerk of the court for the judge. When received by 
the clerk he must immediately deliver them to the judge, 
if he be in the county; if he be absent from the county, 
and either party desire the papers to be forwarded to the 
judge, the clerk must, upon notice in writing of such 
party, immediately forward them by mail, or other safe 
channel; if not thus forwarded, the clerk must deliver 
them to the judge immediately after his return to the 
county. When received from the clerk, the judgoe must 
designate the time at which he will settle t.he bill, and the 
clerk must immediately notify the parties of such designa- 
tion. At the time designated, the judge must settle the 
bill. If the action was tried before a referee, tbe proposed 
bill, with the amendments, if any, must be presented to 
such referee for settlement "\vithin ten days after service 
of the amendments, upon notice of five days to the ad verse 
party, and thereupon the referee shall settle the bill. If 
DO amendments are served, or if served are allowed, the 
proposed bill may be presented, with the amendments, if 
.any, to the judge or referee, for settlement, without notice 
to the adverse party. It is the duty of the jU1jge or r-ef- 
eree, in settling the bill, to strike out of it all rednndan t 
and useless matter so that the exooptions may be presented 
as briefly as possible. 'Vhen settled, the b!ll must be 
,J;igned by the jUd'ge or refer
e, with his certificate to the 
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Am'd. 
p.449 




651 
Am'd. 
p.450 
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Am'd. 
p.450 


A 
 651, es2 


't:RtALS tN GE

nAL. 


!S8 


effect that the same i.g allowed, and shall then be filed 
with the clerk. En. March 11, 1872. Am'd. 1873-4, 313. 
Cal. Rep. Cit. 47, 641; 47t1 642; 49, 511; 56, 469; 57, 
504; 57, 505; 61, 255; 63, 419; 64, 541; 65, 236; 66, 
409; 66, 410; 66, 411; 76, 356; 76, 595; 76, 596; 80, 
476; 81, 610; 83, 160; 83, 161; 83, 162; 83, 163; 84, 
539; 84, 549; 88, 151; 89, 40; 90, 62; 90, 258; 94, 
201; 93, 621; 93, 623; 98, lOG; 98, 109; 98, 136; 98, 
137; 99, 651; 101, 176; 101, 177; 101, 653; 102, 441; 
105, 86; 106, 145; 106, 497; 112, 295; 113, 375; 115, 
35; 115, 399; 115, 635; 118, 523; 119, 351; 122, 2; 
122, 69; 124, 425; 126, 678; 127, 584; 128, 46; 128, 
138; 128, 354; 128, 356; 128, 580; 129, 281; 129, 
282 ; 129, 555; 130, 625; 131, 409; 135, 669; 138, 604; 
138, 605; 138, 606; 141, 152; 142, 134; 142, 297; 
143, 15; 143, 17; 143, 18; 144, 540; 147, 377. 
Further time: Ante, sec. 473; post, sec. 1054. 
New trial, bill of exceptions: Post, sec. 659, subd. 2. 
Requisites of bill of exceptions: Ante, sec. 648. 
Bill of exception in criminal causes: See Pen. COdE, sees. 
1171 et seq. 


I 651. Exceptions after judgment, etc. Exceptions to 
any decision maùe after jUdgment may be presented to the 
judge at the time of such decision, and be settled or noted, 
as provided in sec. 649, and a bill thereof may be presented 
and settled afterward, as provided in sec. 650, and within 
like periods after entry of the' orrder, upon appeal from 
which said decision is reviewable. En. March 11, 1872. 
Am'd. 1873-4, 314. 
Cal. Rep. Cit. 54, 417; 57, 505; 63, 304; 80, 476; 81, 
610; 98, 136; 98, 137; 119, 383; 120, 237; 122, 69; 
144, 279; 146, 682. 



 652. When exception Is refused, application to su. 
preme court to prove the same, etc. If the judge in any 
case refuse to aHow an exception in accordance with the 
facts, the party deBiring the bill settled may apply by pe- 
tition to the supreme court to proye the same. The ap- 
plication may be made in the mode and manner, and 
'Under such regulations as that court may prescribe; and 
the bill, when proven, must Le certified by the chief jus- 
ti-ce as correct, and filed with the clerk of the court in 
which the action was tried, and when so filed it has the 
same force and effect as if settled by the judg
 who tried 
the cauae. En. :March 11, 1872. 
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Cal. Rep. Cft. 49, 510; 68, 414; 72, 229; 73, 2; 82, 481; 
82, 482; 83, 44; 84, 232; 87, 391; 87, 392; 87, 393; 
89, 591; 90, 258; 90, 2GO; 92, 653; 97, 258; 102, 441; 
109, 291; 129, 145; 131, 409; 147, 360; 147, 362; 147, 
570. 
t 653. Proeeedings where judge ceases to hold office. 
'
lhen the decision excepted to 'was made by any judicial 
offi.c.er other than a judge, the bin. of exceptions shall be 
presented to such judicial officer an-d be settled and signed 
by him, in the same manner as it is required to be pre- 
sented to, 
ttled, and signed by a court or judge. A judge 
or judicial officer may settle and sign a bill of excep- 
tions after as well as before he ceases to be such judge or 
judi
ial officer. If such judge or judicial officer, before 
the bill of exceptions is settled, dies, is removed frorn 
office, becomes disqualified, is absent from the state, or 
refuses to settle the bill of exceptions, or if no mode is 
provided by law for the settlement of the same, it shall 
be settled and certified in such manner as the supreme 
court may by its order or Mlle-s direct. Judges, judicial 
officers, and the supreme court shall respectively possess 
the same power, in settling and certi.fying statements, as 
is by this section conferf'ed upon the.m in settling and cer- 
tifying bills of exceptions. En. 
larch 11, 1872. Am'd. 
1875-6, 93. 
Cal. Rep. Cit. 66, 405; 66, 407; 66, 408; 66, 413; 67 J 
331; 81, 639; 91, 485; 118, 523; 142, 215. 
ARTICLE II. 
NEW. TRIALS. 


, 656. New trial defined. 

 657. When a new trial may be granted. 

 658. On what papers moved for. 

 659. :Kotlce ot motion, upon whom served, an. a what to contain. 

 660. Motion to be heard at the time specified. or disml.
 

 661. Record on appeal. 

 662. New trial on court's own motion. 

 W3. Vacation of judgment. 

 663
. N otlce of motion. 


fi 656. New trial defined. A new trial Is a re-examina- 
656 
tion of an issue of fa-ct in the sa.me court after a tnal and Am'd. 
decision by a jury or court, or by referees. En. March 11, p.451 
1872. 
Ca1. Rep. Cit. 49, 44; 49, 45; 56, 17; 56, 498; 61. 608; 
62, 560; 65, 259; 67, 486; 68, 376; 71, 309; 73, 566; 
73, 570; 77, 307; 78, 65; 79, 703; 80, 414; 88, 315; 
90, 327; 93, 619; 99, 270; 102, 52; 102, 587; 120, 37; 
125, 16; 128, 334; 138, 559; 140, 169; 141, 167. 
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Prac. Act, sec. 192. En. April 29, 1851. 
Cal. Rep. Cit. 25, 402; 25, 473; 25, 47.4; 25, 4.76; 25, 
477; 25, 488; 25, 490; 27, 110; 27, 238; 28, 339; 39, 
489; 40, 545; 45, 121. 



 657. When a new trial may be granted. The former 
verdict or other ùecision may be vacated and a nzw 
rial 
granted, on the application of the party aggrieved, for 
any of the following causes, materially affecting the sub- 
stantial fights of such party: 
1. Irregularity in the proceedings of the court, jury, or 
adverse party, or any order of the court, or ahuse of dis- 
cretion by which either party was prevented fram having 
a fair trial; 
2. Misconduct of the jury; and whenever anyone or 
more of the jurors have been inùuced to assent to any 
general or special verdict, or to a finding on any question 
submitted to them by the court, by a resort to the deter- 
mination of chance, such misconduct may be proved by 
the affidavit of anyone of the jurors; 
3. Accident or surprise, which or-dinary prudence could 
not have guarded against; 
4. Newly iliscovered evidence, material for the party 
making the application, which he could not, with reasona- 
bJe -diligence, have discovered and produced at the trial; 
5. Excessive damages app.earing to have been given 
under the influence of pa.ssion or prejudice; 
6. Insufficiency of the evidence to justify the verdict or 
otber decision, or that it is against law; 
7. Error in Jaw, occurring at the trial and excepted to 
by the party m'aking the application. En. March 11, 1872. 
Cal. Rep. Cit. 58, 175; 61, 608; 62, 560; 65, 550; 66, 
521; 68, 376; 71, 558; 74, 270; 79, 703; 83, 228; 88, 
49; 90, 327; 93, 619; 102, 260; 108, 52; 108, 286; 
123, 521; 124, 41; 134, 206; 136, 484; 141, 356; 143, 
27; 146, 63; 146, 682. Subd. 1--54, 201; 60, 252; 
64, 600; 130, 205; 141, 251; 145, 146; 145, 148; 145, 
149; 145, 150; 145. 154. Subd. 2-73, 607; 77, 590; 
98, 385; 101, 512; 105, 635; 120, 479; 125, 504; 132, 
308; 134, 497; 134, 498. Subd. 3--62, 348; 71, 309; 
83, 229; 91, 322; 106, 601. Subd. 4-90, 518; 101, 
120; 129, 691. Subd. 5-110, 28G; 125, 144; 139, 589; 
141, 69. Subd. 6-49, 44: 56, 17; 56, 495; 65, 259; 
67, 487; 77. 59Q; 90, 518; 118, 383; 120, 545; 139, 
589; 140, 1ß9. Subd. 7-77, 590; 86, 82; 90, 518. 
Prac. Act, S
. 193. En. April 29, 185L Am'd. 1862, 38. 
Cal. Rep. Ci l 127, 48. 
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Prac. Act, see. 622. En. April 29, 185L 
Cat Rep. Cit. 127, 48. 
How th3 application is to be made: Post, sec. f35t. 
Discreti'Dn-Court may grant a new trial of its own mo- 
tIon: Post, sec. 662. 
Verdict against law: See see.. 662. post. 



 658. On what papers n:oved for. When the applica- 
tion is made for a cause mentioned In the first, second, 
thh-'d, and fourth subdiv-isions of the last secti
n, it must 
be made upon affidavits; for any other cause it may be 
made at thð option of the moving party, either upon the 
minutes of the COUI t, or a bill of exceptions, or a statement 
of the case, prepared as hereinafter provided. En. March 
11. 1872. Am'd. 1873-(, 314. 
Cal. Rep. Cit. 47, 55; 61, 163; 61, 295; 64, 600; 86, 82; 
90, 263; 104, 287; 113, 
12; 111, 450; 118, 636; 120, 237; 
125, 503; 128, 47; 128, 138; 130, 205; 141, 251; 143, 27; 
145, 146; 146, 682. 
Mode of application-Affidavits, on: Post, sec. 659, subd. 
1; minutes of court, on: Post, sec. 659, subd. 4; bill or 
exceptions, on: Post, sec. 659, subd. 2;' statement of case, 
on: Post, sec. 659, subd. ..3. 



 659. Notice of motion, upon whom served, and what 
659 
to contain. The party intending to Inove for a new tríaI Am'd. 
must, within ten days after the verdict of the jury, if the p.451 
action were tried by a jury, or after notice of the decisicn 
of the court or referee, if the action were tried without a 
jury, file with the clerk and serve upon the adverse pal ty 
a notice of his intention, designating the ground.s upon 
which the motion win be made, and whether the same will 
be made upon affidavits or the minutes of the court, or a 
bill of exceptions, or a statement of the case: 
1. If the motion is to be made upon affidavits, the mov- 
ing party must, "Tithin ten days after serving the notice, 
or such further time as the court in which the action IS 
pending, or a judge thereof, may allow, file such affidavits 
with the clerk, and serve a copy upon the adverse party, 
who shall have ten days to file counter-affidavits, a copy 
of which must be served upon the moving party. 
2. It the motion is to be made upon a bill of exceptions, 
and no bin has already been settled as hereinbefore pro- 
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vided, the moving party shall have the same time after 
service of the notice to prepare and obtain a settlement 
of a bill of exceptions as is provided after the entry or 
judgn1ent, or after receiving notice of such entry by section 
650, and the bill shall be prepared and settled in a similar 
manner. If a bill of exceptions has been already settled 
and filed, when the notice of motion is given, such bill 
shall be used on the motion. 
3. If the motion is to be made upon a statement of the 
case, the moving party must, within ten days after service 
of the notice, or such further time as the court in which 
the action' is pending, or the judge thereof, may allow, 
prepare a draft of the statement, and serve the same, or a 
copy thereof, upon the adverse party. If such proposed 
statement be not agreed to by the adverse party, he must, 
within ten days thereafter, prepare amendments thereto, 
and serve the same, or a copy thereof, upon the moving 
party. If the amendments be adopted, the statement shall 
be amended accordingly, and then presented to the judge 
who tried or heard t1;1e cause, for settlement, or Dð deliv- 
ered to tbe clerk of the court for the judge. If not 
adopted, the proposed statement and amendments shall, 
within ten days thereafter, be presented by the moving 
party to the judge, upon five days' notice to the adverse 
party, or delivered to the clerk of the court for the judge; 
and thereupon the same proceedings for the settlement of 
the statement shall be taken by (he parties, and clerk, and 
judge, as are required for the settlement of bills of excep- 
tion by section 650. If the action was heard by a referee, 
the same proceedings shall be bad for the settlement 
of the statement by him as are required by that section for 
the settlement of bills of exception by a referee. If no 
amendments are served within the time designated, or, if 
served, are allowed, the proposed statement and amend- 
ments, if any, may he presented to the judge or referee, 
for settlement, without notice to the adverse party. When 
the notice of the motion designates, as the ground of the 
motion, the insufficiency of the evidence to justify the ver- 
dict or otller decision, the statement shall sperify the 
particulars in which such evidence is alleged to be insuf- 
ficient. VV'hen the notice designates, as the ground of 
the motion, errors in law occurring at the trial, and ex- 
cepted to by the moving party, the statement shall specify 
the particular errors upon which the party win rely. If no 
such specifications be made, the statement shaH be disre- 
garded on the hearing of the motion. It is the duty of the 
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judge or referee, in settling the statement, to strike out of 
it all redundant and useless matter, &
nd to make the state- 
ment truly represent the case, notwithstanding the assent 
of the parties to such redundant or useless matter, or to 
any inaccurate statement. When settled, the statement 
shall be signed by the judge or referee, with his certificate 
to the effect that the same is allowed, and shall then be 
filed with the clerk. 
4. vVhen the motion is to be made upon the minutes 
of the court, and the ground of the motion is the insuf- 
ficiency of the evidence to justify the verdict or other 
decision the notice of motion must specify the particulars 
in which the evidence is alleged to be insufficient; and, it 
the ground of the motion be errors in law occurring at the 
trial, and excepted to by the moving party, the notice must 
specify the particular errors upon which the party will 
rely. If the notice do not contain the specifications here 
indicated, when the motion is made on the minutes of the 
court, the motion must be denied. En. March 11, 1872. 
Am'd. 1873-4, 315. 
Cal. Rep. Git. 49, 555; 54. 182; 54, 546; 56, 610; 57, 2.31; 
57, 632; 58, 82; 59, 100; 61, 295; 63, 245; 65, 236; 66 
470; 66, 4'11; 66, 472; 67; 590; 67, 602; 68, 23; 68, 487; 
71, 558; 71, 559; 71, 563; 76, 596; 77, 526; 78, 108; 
80, 414; 83, 161; 86, 82; 89, 40; 90, 264; 93, 201; 95, 
24S; 95, 250; 97, 16; 97, 515; 98, 316; 99, 175; 99, 178; 
100, 577; ] 12, 7; 112, 590; 113, 26; 116, 45; 116, 138; 
117, 331; 119, 187; 119, 351; 120, 545; 125, 52; 125, 116; 
126, 678; 1
8, 4 7 ; 128, 138; 128, 139; 129, 357; 129, 
358; 129, 360; 130 s lS2; 131, 574; 132, 614; 135, 119; 
13J, eo
; 138, 642; 139, 15; 143, 27. Subd. 1-129, 691; 
1
1,. 41. Subd. C:-1
9, 281; 141, 153. Subd. 3--54, 
1M; E!, 596; 55, 27S; 
O, 432; 61, 608; 63, 418; 65, 260; 
65, 318; 66, 405; 66, 409; 66, 410; 66, 521; 67, 258; 68, 
73; 68, 376; 68, 641; 69, 11ß; 69, 644; 70, 538; 73, 476; 
74, 532; 75, 352; 76, 9; 76, 10; 76, 105 , . 76 595. 7 6 
, , , 
35ß. 7!}, 683; 82, 55; 83, 320; 84, 300 , . 85 , 165. 89 612. 
, , , 
90, 71; 92, 657; 93, 203; 95, 445; 97, 462; 101, 430. 105 
412; :;'06, 145; 110, 213; 112, 7; 11
, 186; 120, 566; 121: 
146; 12
, 415; 122, 577; 124, 410; 12F, 271; 126, 678; 
128, 308; 128, 525; 131, 409; 133, 50:;; 134, 484; 136, 
512; ]38, 
42; 139, 65
; 140, 327; 141, 68; 141. 153; 141, 
621; 141, 740; 144, 540. Subd. 4-69, 204; 74, 59; 83, 
162; Rf, 645; 
4, 422; 103, 5G4; 1
3, 511; 114, 71; 126, 
52; 134, 484; 138, 605. 
Prac. Act, se
. 623. En. April 
9, 1851. 
Code Civil Proc.-16. 
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Bill of exceptions, settling: Ante, se
. 650. 
Extension of time: Post, sec. 1054. 
Time to except to court c(}mmissioner's report on mat- 
ters other than issues of fact raised by pleadings: Ante, 
sec. 259. 
Minutes of court, motion on, statement: Post, sec. 661. 



660 
Am'd. I 660. Motion to be heard at the tinle specified, or di-s.. 
p. %2 missed. The application for a new trial shall be heard at 
the earliest practicable period after notice of the motion, 
if the motion is to be heard upon the minutes of the court, 
and in other cases, after the affidavits, bill of exceptions, 
or statement, as the case may be, are filed, and may be 
brought to a hearing upon motion of either party. On 
such hearing reference may be had in all cases to the 
pleadings and orders of the court on file, and when the 
motion is made on the minutes, reference may also be had 
to any depositions, documentary evidence, and phono- 
graphic report of the testimony on file. En. March 11, 1872. 
Am'd. 1873-4, 317. 
Cal. Rep. Cit. 65, 260; 79, 683; 82, 55; 90, 264; 90, 265; 
102, 586; 105, 86; 114, 71; 127, 357; 127, 360; 128, 47; 
128, 325; 131, 
09; 137, '45; 143, 27. 
Chambers, motions for new trials may be heard at: Ante, 
sec. 166. 



 661. Record on app.eal. The judgment roll and the 
affidavits, or bill of exceptions, or statement, as the case 
may be, used on the hearing, with a copy of the order 
made, shall constitute the record to be used on appeal 
from the order granting or refusing a new trial, unless the 
motion be made on the minutes of the court, and in that 
case the judgment roll and a statement to be subsequently 
prepared, with a copy of the order, shall constitute the 
record on appeal. Such 'Subsequent statement shall be 
proposed by the party appealing, or intending to appeal, 
within ten days after the entry of the order, or such 
further time as the court in which the action is pending, 
or a judge thereof, may allow, and the same or a copy 
thereof be served upon the adverse party, who shall have 
ten days thereafter to prepare amendments thereto and 
serve the same or a copy thereof, upon the party appealing, 
or intending to appeal; and thereafter proceedings shall be 
had, and within like periods, for the settlement of the 
statement as provided by section 659, but the statement 
shall only contain the grounds argued before the court 
tor 
 
ew trial, and so much of the evidence or other 
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matter as may be necessary to explain them; and it shall 
be the duty of the judge to exclude all other evidence or 
matter from the statement. En. Marcil 11, 1872. Am'd. 
1873-4, 318. 
Cal. Rep. Cit. 55, 44; 57, 293; 64, 594; 66, 405; 66, 407; 
66, 409; 66, 410; 66, 411; 66, 414; 68, 23; 69, 73; 
78, 385; 79, 683; 81, 639; 86, 645; 90, 264; 92, 64; 
96, 114; 105, 86; 110, 560; 110, 561; 114, 71; 114, 72; 
120, 236; 122, 576; 128, 47; 128, 138; 134, 484; 138, 604; 
141, 152; 144, 280; 146, 11; 147, 437. 
Prac. Act, sec. 194. En. A.pMI 29, 1851. 
Cal. Rep. Cit. 32, 317; 33, 554; 36, 122. 
Prac. Act, sec. 195. En. April 29, 1851. Am'd. 1861, 590; 
Ib63, 643; 1864, 246; 1865-6, 845. 
Cal. Rep. Cit. 2, 307; 3, 89; 9, 68; 9, 77; 9, 247; 
22, 658; 24, 181; 24, 355; 24, 356; 25, 488; 25, 489; 
26, 284; 27, 110; 27, 112; 27, 113; 27, 114; 27, 320; 
27, 338; 27, 339; 27, 410; 28, 261; 28, 303; 28, 311; 
28, 312; 28, 413; 28, 418; 32, 172; 32, 317; 32, 318; 
32, 319; 32, 320; 33, 210; 33. 472; 34, 91; 34, 239; 
34, 626; 35, 257; 36, 120; 36, 122; 37, 338; 38, "202; 
38, 280; 39, 33; 39, 34; 39, 253; 41, 251; 41, 404; 
41; 407; 41, 518; 41, 621; 43, 322; 43, 542; 43, 576; 
44, 211; 44, 212; 45, 121; 46, 4; 46, 42; 47, 164; 
47, 427; 49, 341; 141, 192. 
Prac. Act, sec. 196. En. April 29, 1851. Am'd. 1863, 361. 
Ca!. Rep. Cit. 27, 339. 
Judgn1ent roll: Post, sec. 670. 
Affidavits, bill of exceptions, statement: Ante, see. 659, 
subds. 1, 2, 3. 
Minutes of court: Ante, sec. 660. 


I 662. New trial on court's own motion. The verdict of 
a jury may also be vacated, and a new trial granted by 
the court in which the action is pending, on its own mo- 
tion, without the application of either of the parties, when 
there has been such a plain disregard by the jury of the 
instructions of the court, or the evidence in the case, as to 
satisfy the court that the verdict was rendered under a 
misapprehension of sueh instructions, or under the in- 
fluence of passion or prejudice. The order of the court 
may be reviewed on appeal in the same manner as orders 
made on motions for a neVi trial, and a statement to be 
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used on such appeal may be :prepared in the same manner 
as statements after a motion 1S heard upon the minutes of 
the court, as provided in section 661. En. Stats. 1873-4, 
819. 
Cal. Rep. Cit. 64,594; 74,59; 91,212; 103,505; 118, 8S3; 
123, 521; 128, 343; 128, 344; 184, 491; 186, 484; 143, 
26; 143, 27; 143, 30. 



 663. Vacation of judgment. A judgment or decree of 
a superior court, when based upon findings of fact made 
by the court, or the special verdict of a jury, may, upon 
motion of the party aggrieved, be set aside and vacated 
by the same court, and another and different judgment 
entered, for either of the following causes, materially 
affecting the substantial rights of such party and entitling 
hhn to a different judgment: 
1. Incorrect or erroneous conclusions of law not con- 
sistent with or not supported by the findings of fact; and 
in such case when the judgment is set aside the con- 
clusions of law shan be amended and corrected. 
2. A judgment or decree not consistent with or not 
supported by the special verdict. En. Stats. 1873-4, 819. 
Am ,'d. 1877-8, 100. Rep. 1880, 64. En. 1897, 58. 
Cal. Rep. Cit. 105, 111; 121, 579; 125, 241; 126, 108; 131, 
325; 140, 169; 141, 165; 141, 166; 141, 67; 142, 468; 145, 
456; 146, 51. 
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 663V2. Notice of motion. The party intending to 
make the motion nlentioned in the last section must, 
within ten days after notice of the rendition of judgment 
or decree, serve upon the adverse party and file with the 
clerk of the court a notice of his intention, designating 
the grounds upon which the motion will be made, and 
specifying the particulars in which the conclusions of law 
are not consistent with the finding of facts, or in which 
the judgment or decree is not consistent with the special 
verdict. The said party lllust, within sixty days after giv- 
ing such notice of intention, make the motion to the c"Ourt, 
after giving due notice of the time of making such mo- 
tion to the adverse party; but the hearing or consideration 
of such motion may be further continued by the court. 
En. Stats. 1897, 59. 
Cal. Rep. Cit. 125, 241; 131, 325; 140, 169; 141, 165; 141, 
166. 
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CHAPTER VIII. 


THE MANNER OF GIVING AND EXTERING JUDG
IENT. 


I 664. Judgment to be entered in twenty-four hours, etc. 
fi 665. Case may be brought before the court for argument 
t 666. When counterclaim established exceeds plaintiff's dunand. 
fi f)67. In replevin, ju-.'1gmenl to Le in the alternative. and with dam- 
ages. Gold coin or currency judgment. 
fi 668. Judgment book to be kept by the clerk. 
fi 669. If a party die after verdict. judgment may be entered. but not 
to be a lien. 

 870. Judgment-ron. what to constitute. 

 671. Judgment lien. when It begins and when it expires. 

 672. Docket. how kept. and what to contain. 

 673. Docket to bE' open for inspection with
ut charge. 
g 674. Trans
rfpt to be flIed In any county. and judgr..:lent to become 
a lien there. 
t 675. Satisfaction of a judgment, how m-a.de. 

 6715&. Satisfaction of mortgage recor-da:tion; form. 
I 676. Def
ndant In suit to set asIde fraudulent conveyance may give 
bond. 
a 617. Bond, condition In and amount of. 

 677%. Bond, fiUng of. 
J 678. Objections to !!ureUes. 
678%. JustIficaUon of sureties. Approva.l and disapproval of bon'J. 
679. Objection because estimated value in bond less than market 
value. 
fi 6791h. auretiee, how justify. 

 680. Bond, when becomes effective. 
I 68{)%. Judgment may be rendered on bond when. 



 664. Judgment to be entered In twenty-four hours, etc. 
When trial by jury has been had, judgment must be en- 
tered by the clerk, in conforu1ity to the verdict, within 
twenty-four hours after the rendition of the verdict, unless 

664 the court order the case to be reserved for argument or 
Am'd. further consideration, or grant a stay of proceedings. En. 
p. 453 March 11, 1872. 
Cal. Rep. Cit. 50, 524; 75, 565; 76, 534; 79, 73; 97, 425; 
97, 426; 126, 324; 135, 611; 135, 612. 
Prac. Act, sec. 197. En. April 29, 1851. 
Cal. Rep. Cit. 28, 70; 28, 418; 28, 420. 
Reserving, for argument or further considera.tion: Post, 
sec. 665. 
Stay of proceedings by appeal: Post, sec. 949. 
Arrest of. defendant: Sec. 684. 



 666. Case may be brought before the court for argu- 
ment. When the case is reserved for argunlent or further 
consideration. as mentioned in the last section, it may b
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brought by either party before the court for. argument. 
En. March 11, 1872. 
Prac. Act, sec. 198. En. April 29, 1851. Am'd. 1854, 62. 
Cal. Rep. Cit. 28, 420. 



 666. When counterclaim established exceeds plain- 
tiff's demand. If a counterclaim, established at the trial. 
exceed the plaintiff's demand, judgment for the defendant 
must be given for the excess; or if it appear that the 
defendant is entitled to any other affirmative relief, judg- 
ment must be given accordingly. En. March 11, 1872. 
Prac. Act, sec. 199. En. April 29, 1851. 
Coal. Rep. Cit. 19, 658; 27, 320; 32, 629; 41, 59. 
Counterclaim, generally: Ante, sees. 438, 439; dismissal 
or nonsuit, where none: Ante, sec. 581, subd. 1; exceeding 
plaintiff's demand: Ante} sec. 626. 

 667. In replevin, judgment to be in the alternative, 
and with damages. Gold coin or currency judgment. In 
an action to recover the possession of personal property, 
judgment for the plaintiff may be for the possession or the 
value thereof in 'case a delivery cannot be had, and dam- 
ages for the detention. If the property has been delivered 
to the plaintiff, and the defendant clailn a return thereof. 
judgment for the defendant may be for a return of the 
property or the value thereof, in case a return cannot be 
had, and damages for taking and withholding the same. 
In an action on a contract or obligation in writing, for 
the direct pay:ment of money, made p,ayable in a specified 
kind of money or currency, judgment for the plaintiff, 
whether It be by default or after verdict, may follow the 
contract or obligation, and be made payable in the kind of 
money or currency specified therein; and in all actions 
for the recovery of money, if the plaintiff allege in his 
complaint that the same was understood and agreed by the 
respective parties to be payable in a specified kind of 
money or currency, and this fact is admitted by the. de- 
fault of the defendant or established by evidence, the judg- 
ment for the plaintiff must be made payable in the kind ol 
money or currency so alleged in the cOlllplaint; and in an 
action against any person for the recovery of money re- 
ceived by such person in a fiduciary cf1pacity, or to the 
use of another, judgment for the plaintiff must be made 
payable in the kind of money or (;urrency so received by 
such person. En. l\Iarch 11, 1872. 
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Cal. Rep. Cit. 54, 193; 54, 195; 56, 459; 61, 97; 63, 552; 
65, 238; 66, 487; 67, 606; CS, 6; 71, 504; 78, 577; 
78, 678; 83, 548; 86, 483; 87, 346; 87, 347; 89, 463; 
89, 504; 90, 560; 91, 292; 92, 225; 101, 239: 10-1, 689; 
114, 454; 119, 322; 130, 193; 130, 236; 132, 319; 133, 85; 
142, 309. 
Prac. Act, sec. 200. En. April 29, 1851. Am'd. 1863, 687; 
1869-70, 295. 
Cal. Rep. Cit. 7, 571; 11, 277; 24, 149; 26, 434; 41, 518; 
45, 77; 46, 289; 49, 314; 142, 311. 
Money, how computed and stated: See Pol. Code, sec. 
3274. , 
Replevin-Ju.dgment, verdict: Ante, sec. 627; value, cor- 
recting 
.mdavit of: Ante, sec. 473. 
Execution: Post, sec. 682, subd. 5. 
Replevin, return to defendant: See ante, sees. 514, 627. 
Specific money or currency, fiduciary capacity: Post, sec. 
1407. 



 668. Judgment book to be kept by the clerk. The 
clerk must keep, with the records of the court, a book to 
be called the "judgment book," in which judgments must 
be entered. En. 
Iarch 11, 1872. 
Cal. Rep. Cit. 72, 193; 76, 373; 84, 488; 99, 515; 102, 623; 
104, 552; 110, 227; 126, 649; 126, 685; 134, 377; 140, 83. 
Prac. Act, sec. 201. En. April 29, 1851. 
Register of actions: Pest, sec. 1052. 



 669. If a party die after verdict, Judgment may be. 
entered, but not to be a I ien. If a party die after a verdict 
or decision upon any issue of fact, and before judgment, 
the court may nevertheless render judgment thereon. Such 
judgment is not a lien on the real property of the de- 
ceased party, but Is payable in the course of administration 
on his estate. En. March 11, 1872. 
Cal. Rep. Ci t. 108, 482; 108, 483; 124, 230. 
Prac. Act, sec. 202. En. April 29, 1851. 
Cal. Rep. Cit. 29, 3G7; 108, 483. 
Payable in course of administration: Post, sec. 1506, and 
see sec. 1504. 
Death, suggestion of: Ante, sec. 385. 
Executor, etc., judgment against, form of: Post, sec. 
1504. 
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 670. Juðgt11ent-rolt, v..hat to constitute. Immedia.tnly 
Am'd. after entering the judgment, the clerk must attach tog
ther 
p.453 
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and fi:e the fûllo"\ving papers, which constitute the judg- 
ment-roll: 
1. In case the complaint be not answered by any defend- 
ant, the summons, with the affidavit or proof of service; 
the 
omplaint \vith a memorandum indorsed thereon that 
the default of the defendant in not answering was entered, 
Eud a copy of tile judgment; and in case where the service 
so made be by publication, the affida.vIt for publication 
of sumn10ns, and the order directing the publication ot 
SU1l1mons, must also be included. 
2. In all other cases the plfarlings, a copy of the verdict 
of tne jury, or finding of the court, or referee, all bills 
of exceptions taken -:tnd filed, aLd a 
opy of any order 
made on demurrel' or relating to the change of parties 
ana a copy of the judgment; if there are two or more 
defendants in the action, and anyone of them has alloweti 
judgmen t to pass against hiIn by default, the summons 
with p!'oof of its serv 1 ce on such defendant, must also be 
added to th(: Othtl papers mentiùneëi in this subdivision; 
and if the service or such defauJting defendant be by 
publication, then the affidavit for pubìícation, and the ord
-' 
directing the publica tioll of the summons in such cases 
must also be inclùded. En. March 11, 1872. Am'd. 1873-4, 
319; 1875-6, 93; 1895, 45. 
Cat Rep. Cit. 47, 641; 47, 642; 53, 283; 55, 44; 56, 491; 
57, 240; 61, 163; 64, 542; 64, 592; 65, 118; 72, 88; 
75, 378; /7, 230; 78, 385; 79, 267; 79, 503; 79, 602; 
85, 579; 86, 400; 87, 154; 87, 26b; 89, 486; 93, 606; 
95, 455; 9b, 638; 97, 92; 97, 182; 98, 109; 98, 283; 
99, 281; 99, 515; 100, 613; 102, 623; 103, 20; 104, 24ê; 
104) 550; 104,552. 105,11.1; 110,560; 115,270; 115,691; 
120, 38; 121, 12; 123, 79; 126, 347; 133 255; 134, 429; 
139, 697; 140. 357; 140, 675; 146, 213. Subd. 1-68, 
425; 73, 601; 119, 109; 137, 428; 143, 677; 144, 416: 
145. 605. Subd. 2-54, 546; 90, 60; 124, 224; 125, 
227; 130, 406. 
Prar. Act, sec. 203. En. April 29, 1851. Am'd. lS62, 11
; 
1865-6, 846. 
Ca!. RpTJ. Cit. 27, 109; 28, 174; 2
, 305; 28, 418; 32, 174; 
33, 512; 33 563; 34, 403; 34, 425; 34. 614; 36, 114; 
41, 137j 49, 3C8i 74, 501. 
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Judgment-roll in criminal caf'6S: See Pen. Code, sec. 
1207. 
Clerk's powers arid duties, county clerÞ:: Sea Pol. Code, 
sees. 4204, 4205. 



 671. Judg
ent lien, when it be
ira$ an! V.fr1c"r, it ex- 
pires. Immediately after filing the judgm8I1t
ron, the clerk 
must make the proper entries of the judf5ment, urde1
 at- 
propriate beads, in the docket kept by him; and from thð 
time the judgment is docketed it becomes a. lier: upon all . 
the real property of the jUQ
ment debtor not exempt fro:r:::J 
execution in the county, 0 ""'fled by him at the tin:
, or 
which he may afterwards a
quire, until thb lien ceases. 
The lien continues for five ;-ears, unless the enforcement 
ot the judgment be stayed on avpeal by the executioí1 of 
a sufficient undertaking as provi i1 ed in this code, in which 
case the lien of the judgment aJ1d any lien by virtue of an 
attachment that has been issued and levied in the action 
ceases. En. 
larch 11, 1872. A m'd. 1873-4, 320; 1895, 36. 
Cal. ReI', Cit. 55, 533; 61, 141; 61, 
86; 61, 287; 70, 156; 
95, 3ð9: 97, 204; 97, 206; 102, 623; 105, 111; 111, 499; 
112, 93; 114, 547; 119, 22; 119, 94; 124, 230; 127, 11; 
132, 12g; 137, 356; 138, 303; 142, f'38; 142, 539. 
Prac. Act, sec. 204. En. April 29, 1851. 
Cal. Rep. Cit. 6, 134; 14, 57; 25, 346; 25 1 J47; 25, 350; 
25, 351; 25, 352; 25, 357; 25, 359; 28, 525; 31, 391; 37, 
146; 39, 144; 46, 656; 49, 194. 
Judgment docket: See post, secs. 672-674. 
Recording transcript of docket in another county: Post, 
sec. 674. 
Judgment after decedent's death, on verdict, etc., betore: 
Post, sec. 1506. 
Undertaking on appeal: Post, sees. 941 et seq. 



672 
Am'd, 
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 672. Docket, how kept, and what to cqntain. The 
docket mentioned in the last section is a book which ths 
clerk keeps in his office, with each page divided into élght 
columns, and headed as foIlovls: Judgment debtors; i
ldO'- 
ment creditors; judgment-time of entry; where enteled 
in judgment book; appeals-,\\Then taken; judgment of 
appellate court; satisfaction of judgment; when ente1\

-d. 
If judgment be for the recovery of money Or damages, 
the amount must be stated ill the docket under the heöd 
of judgment; if the judgment be for any other rpJ.1ef, a 
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memorandum of the general character of the relief granted 
must be stated. The names of the defendants must b(\ 
entered in alphabetical order. En. MOarch 11, 1872. 
Cat Rep. Cit. 61, 286; 90, 399; 102, 623 j 124, 676. 
Prac. Act, sec. 205. En. April 29, 1851. 
Cal. Rep. 
it. 50, 517. 
Docketing judgment: Ante, sec. 671. 
Duty of clerk to keep docket: Pol. Code, sec. 4204. 


. 



 673. Docket to be opened for Inspection v/ithout 
charge. The docket kept by the clerk is open at all times, 
during the office hours, for the inspection of the public, 
without charge. The clerk must arrange for several dock- 
ets kept by him in such a mannner as to facilitate their in- 
spection. En. March 11, 1872. 
Prac. Act, sec. 206. En. April 29. 1851. 
Public writings, open to inspection: Post, sees. 1892, 

674 1893. 
Am'd. 
p. 454 
 674. Transcript to be filed In any county, and judg- 
ment to become a I ien there. A transcript of the original 
docket, certified by the clerk, may be filed with the re- 
corder of any other county, and from the time of the filing 
the judgment becomes a lien upon all the real property 
of the judgment debtor, not exempt from execution, in 
such county, owned by him at the time, or which he may 
afterwards, and before the lien expires, acquire. rrhe 
lien continues for two years, unless the judgment be pre- 
viously satisfied. En. March 11, 1872. 
Cal. Rep, Cit. 100, 591; 138, 302; 138, 303. 
Prac. Act, sec. 207. En. April 29, 1851. 
Judgn1ent may be recorded without acknowledgment: 
Civ. Code, sec. 1159. 
Recording judgment in county where land situated: 
Sec. 400, ante; but see sec. 78. 
Recording generally: Civ. Code, secs. 1158 et seq. 
Justice's court judgment, abstract create,s lien: Post, 
sec. 900. 



 675. Satisfactior of a judgment, how made. Satisfac- 
tion of a judgment may be entered in the clerk '8 docket 
upon an execution retul'ned satisfied, or upon an acknowl- 
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edgment of satisfaction filed with the clerk made in the 
Inanner of an ackno,vledgment of a conveyance of real 
property, by the judgment creditor, or by his indorsement 
on the face, or on the margin of the record of the Juag- 
ment, or by the attorney, unless a revocation of his an- 
thority is filed. Whenever a judgment is satisfied in fact. 
otherwise than upon an execution, the party or attorney 
must give such acknowledgment, or make such indorse- 
ment, and upon motion the court may compel it, or Dlay 
order the entry of satisfaction to be made without it. 
En. lVlarch 11, 1872. Am'd. 1873-4, 320. 
Cal. Rep. Cit. 60, 621; 71, 448; 108, 286; 130, 277. 
Prac. Act, sec. 208. En. April 29, 1851. 
Cal. Rep. Cit. 28, 418. 
Acknowledgments-Justices of the supreme court, judges 
of superior courts, and justices of the peace, and police 
judges, within certain limits, have power to take and 
certify acknowledgments of satisfaction of jUdgments: 
Ante, sec. 179. 
Attorney, power to bind client: Ante, sees. 283-285. 
I 675a. Satisfaction of mortgage recorded. Whenever 
a mortgage on real property is foreclosed in this state and 
the property covered by such mortgage is sold under and 
pursuan t to the decree of foreclosure entered in the action 
in which such foreclosure is had, it shall be the duty of 
the sheriff, or commissioner making the sale, as the case 
may be, within five days after the purchaser at the sale 
beconles entitled to a deed from such sheriff, or commis- 
sioner thereunder, to enter upon the margin of the county 
records where such mortgage is recorded, if the same be 
recorded, a. satisfaction of the same. 
Such satisfaction shall be sl,lbstantially in the following 
form: 
Full satisfaction a.nd discharge of the within mortgage 
by foreclosure is hereby entered this..... . day of ...... 
19. . Decree of foreclosure entered the ...... day ot 
........19.. in cau
 No....... entitled, ........vs....... 
Sale under such decree had the.... day of......... .19.... 


...... ............... ...... 


En. State. 1905, 243. Sheriff (commIssioner). 

 676. Defendant in suit to set aside fraudulent con- 
veyance may give bond. Where an action is commenced 
to set aside a transfer or conveyance of property on the 
grounds that such transfer or conveyance w
 made to 
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hinder, delay or defraud a creditor or creditors, the 
transferee or grantee to whom it is alleged the property 
was transferred or conveyed to hinder, delay or defraud 
creditors or the successors or assigns of such transferee 
or grantee, may give an undertaking as herein provided, 
and when such undertaking is given as herein provided, 
the transferee or grantee to whom it is alleged the prop- 
erty was transferred or conveyed to hinder, delay or 
defraud creditors, or the successors and assigns of such 
transferee or grantee, may sell, encumber, transfer, con- 
vey, mortgage, pledge or otherwise dispose of the property, 
or any part thereof, which is alleged to have been trans- 
ferred or conveyed to hinder, delay or defraud creditors, fJO 
that the purchaser, encumbrancer, transferee, mortgagee, 
grantee or pledgee of such property, will take, own, hold 
and possess sllch property unaffected by such action and 
suit, or the judgment which may be rendered therein. 
En. Stats. 1903, 98. 

 677. Bond, condition in and amount of. Such under- 
takin
 with two sureties shall be executed by the trans- 
feree or grantee to whom it is allegeù the property was 
transferr-ed or conveyed to hinder, delay or defraud 
creditors, or the sue-cessor or assign of such transferee or 
grantee, in double the esti.mated value of the property so 
alleged to haVoe been transferred or conveyed; provided, in 
no case need such undertaking be for a greater sum than 
double the amount of the debt or liability alleged to be due 
and owing to' the plaintiff in such action, commenood to 
set aside said transfer and conveyance; and where such 
estimated value of the property alleged so to have been 
conveyeu is less than the sum alleged to be due and owing 
to the plaintiff in the. action, such estimated value shall be 
stated in the undertaking, and saiù undertaking shall be 
conditioned that, if it be adjudged in said action that 
the transfer or conveyance was m.ade to hinder, delay or 
defraud a c.reditor or creditors, then that the transferee or 
grantee or the said successor or assigns of such transferee 
or grantee giving such undertaking, will pay to the plain- 
tiff in said action a sum equal to the value, as the same 
is estimated in said undertaking, of said property alleged 
to have been transferred or conveyed to hinder, delay or 
defraud creditors, not exceooing the sum alleged to be 
due and owin'g to the plaintiff in the aetlon. En. Stats.. 
1903, 99. 

 677
. Bond, filing of. 'Said undertaking shall be filed 
in the action in which saiù execution issued and a copy 
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thereof served upon the plaintiff or his attorney in said 
action. En. Stats. 1903, 99. 

 678. Objections to sureties. Within ten days after 
service of the copy of undertaking the plaintiff may ubject 
to such undertaking on the ground of inability of the 
sureties, or either of them, to pay the sum for which they 
beco.me bound in said undertaking, and upon the grouni1 
that the estimated value of the property therein is less 
than the market value of such property. Buch objection 
to the undertaking shall be made in 'writing, specifying the 
ground or grounds of objection, and if the objßction is 
made to the undertaking that the estim::tted valu9 therein 
is less than the market value of the property, su-ch objec- 
tion shall specify the plaintiff's estimate of the market 
value of the property. Such written objection shall be 
served upon the said transferee or grantee, or the suc- 
cessor or assigns of snch transferee or grantee giving 
such undertaking. En. Stats. 1903, 99. 

 678!;2. Justification of sureties. Approval and disap- 
proval of bond. When the sureties or either of them, are 
objected to, the surety or sureties so objected to shall 
justify before the court in which the action is commenced, 
upon te-n days' notice of the time when they ,vill so jus- 
tify being given to the plaintifi, or plaintiff's attorney. 
Upon the hearing and examination into the suffi,ciency of 
a surety, witness may be required to attend and evidence 
may be procured and introduced in the same manner as in 
trial of civil cases. Upon such hearing and examination 
the court shall make its order, in writing, approving or 
disapproving the sufficiency of the sureties or surety on 
such undertaking. In case the court disapproves of the 
surety or sureties or any undertaking, a new undertaking 
may be filed and served, and to any undertaking given 
under the provisions of this act the same objection to the 
sureties may be made and the sam.ß proceedings had as in 
case of the first undertaking filed and served. En. Stats. 
1903, 99. 

 679. Objection because estimated value in bond less 
than market value. When objection is made to the under- 
taking upon the ground that the estimated value of the 
property, as statw in the undertaking, is less than the 
market value of the property, the transferee or grantee, or 
the 'Successor or assigns of such transferee or grantee 
giving the undertaking may accept the estimated value 
stated by the plaintiff in said objection, and a new undpr- 
taking may at once be file.d, with the plaintiff's estimate 
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stated therein as the estimated value, and no objection 
shaH thereafter be made upon lb.at ground; if the plain- 
tiff's estimate of the market value is not accepted, the 
transferee or grantee, or the successor or assigns of the 
grantee or transferee giving such undertaking, upon ten 
days' notice to the plaintiff, shall move the court in which 
the action is pending to esti.Inate the marl{et value of the 
property, and upon the hearing of such Dlotion, witnesses 
may be required to attend and testify, and evidence may 
be produced in the same manner as in the trial of civil ac- 
tions. Upon the hearing of the motion the court shall 
estimate the market value of the property, and if the esti- 
mated value of the property as made by the court exoeeds 
the estimated value as stated in the undertaking, a new 
undertaking shaH be filed and served with the market 
value determined by the stated value therein as the esti- 
mated value of the property. En. Stats. 1903, 100. 
I 679
. Sureties, how justify. The sureties shall jus- 
tify upon the undertaking as required by section one 
thousand and fifty-seven of the Code of Civil Procedure. 
En. Stats. 1903, 100. 


I 680. Bond, when becomes effective. The undertaking 
shall beco.me effective for the purpose stated in section 1 
of this act, ten days after serviee of copy thereof on the 
plaintiff, unless objection to such undertaking is m'a-cle 
s 
in this act provided, and in case objection is so road.e to 
the undertaking filed and served, the same sh811 be-come 
effective for such purpose when an order is mað
 by such 
court approving the sureties, when the surei.v Dr sureties 
are objected to, or affirming the estimate of the value of 
property when objection is made thereto, or in cas-e any 
objection to the undertaking is sustained by the court 
when a new undertaking is filed anù serveti as required by 
this act, to which no objection is made, or if made is not 
sustained by tLe court. En. Stats. 1903, 100. 

 680
. Judgment may be rendered Oh bo
d \vben. It 
jud.g.ment be rendered in said action th8.t the aHeged trans- 
fer or conveyance was made to hind8
, del
y or defraud 
creditors, then judgn1ent shall be ren'd:e-:red in sucll action 
without further proceeding in faVoì. of plaintiff an-a. 
a.gainst ttle principal and sureties on said undertaking for 
the sum f.or v;-hich said undertaking ""yas executed accord- 
ing to the conditions thereof. ED. Stats. 1933, 101. 
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A 682. 

 683. 
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 685. 
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fi 691. 
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I 694. 
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I 698. 
I 699. 
I 700. 
I 701. 
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 7Q3. 

 704. 

 705. 
I 706. 
I 707. 


CHAPTER L 


THE EXECUTION. 


Within what time executioI't: may Issue. 
Who ma-v issue the execution, its form, to whom directed, and 
what It shall require. 
When made returnablè. 
Money jurlgm(;nts, and others, how enforced. 
Execut1o
 after five years. 
Whero. execution may iss
 against the property of a pa.rt7 
a.fter his death. 
Execution, how and to whom issued. , 
What shall be liable to be seized in execution. Not to be 
affected till a lev)' is made. 
''\Then properå:y is claimed by a third party. Indemnity 
What exempt from execution. 
Writ, how executed. 
Notice of sale under execution, how given. 
Selling without notice, what pena1ty attached. 
Sales, how conducted. X either the officer conducting it nor his 
deputy to be a purchaser. Real and personal property, how 
sold. Judgment debtor, if present, may direct order of sale., 
all"d the officer shaH foIl ow his directions. 
If purchaser refuses to pay purchase money, what proceedIngs. 
Officer may refuse such purchaser's bid after. 
These two sections not to make officer liable beyond a certain 
amount. 
Persona] property, not capable of manual delivery, how dell v- 
ered to purchaser. 
Personal property not capable of manual dellvery, how sold and 
dellvered. 
Real property, when absolute sale or not. In the latter case. 
what the certificate must contain. 
R
al property so soIù, by whom it may be redeeme.1.. 
"
Yhen -it may be redeemed, and r
ò("rnpUon money. 
When judgment debto
" or other redemptioner may redeem. 
In caSf'S of redemption, to whom the payments are to be ms,.je. 
What a redemptioner must do in order to redeem. 
Until the expiration of r 
"mption time court may l"eatralD 
waste on the property. \Vhat considered waste. 
Rents and profits. 
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I 708. If purchaC':or of real property be evicted for Irregularities tn 
sale, what he may recover and from whOln. When judgment 
to b2 revived. Petition for the purpose, bow and by whom 
ma-de. 

 709. Party who pays more than his share may compel contribution. 

 710. J"udgments aga Inst officers, how enforced. 
S 710. Claimant of property may give bond and release property. 
fi 7101h. Claim of property, bond, alTIOunt of and conditions of. 

 711. Claim of property, bond.. filing, and serving. 

 711%. Claim of property, bond, objections to. 
fi 712. Cl.?i'n cl property, justification, approval and disapproyal. 

 712'h. Cl?i.m of property, bond, estimate of value and new bond. 

 713. CI&lm of property, bond, justi1ìcation of surettes. 

 713%. Cl
\m of property, bond, when becomes effectual. 
G
n. Cit. t.o Chap.-Cal. Rep. Cit. 138, 648. 

681 
Am'd. ! 1).Q1. Vlithin what time execution may issue. The 
p.454 party in whose favor judgment is given, may, at any time 
within five years after the entry thereof, have a writ ol 
execution issued for its enforcement. En. March 11, 1872. 
Cal. Rep. Cit. 61, 147; 81, 203; 81, 204; 81, 205; 86, 278; 
86, 386; 92, 397; 94, 220; 94, 223; 99, 171; 99, 283; 
107, 132; 111, 362; 114, 547; 137, 311; 13g, 193; 138, 
194. 
Prac. Act, sec. 209. En. April 29, 1851. 
Cal. Rep. Cit. 3, 215; 12, 468; 20, 55; 22, 650; 28, 70; 
28, 418; 30, 622; 34, 614; 37, 13; 37, 146; 137, 311; 
146, 742. 
Time for execution, when extended: Post, sec. 685. 
Appeal, stay of execution: Post, sees. 942-945. 
Where money deposited by defendant, judgment is to 
be satisfied thereon by clerk: Ante, see.. 500. 
Attachment-If judgment plaintiff has attached property, 
the sheriff must satisfy the judgment out of it: Ante sec. 
, 
650. 
Executor or administrator-No execution must iss'U-e upon 
judgment aga.inst, upon claims for money due frO'm 
s- 
tate: Post, sec. 1504. 
Receiver, in proceedings in aid of execution: Ante, sec. 
664, subd. 4. 



 682. Who may issue the execution, Its fOhn, t
 "Yht1m 
directed, and what it shall requ;re. The writ of execution 
must be issued in the name of the peoþle, sealed with tha 
seal of the court, and subscriDed by thld cler1"', and be 
directed to the sheriff, and it must intelligibly refer to the 
judgment, stating the court, the county wher'2 th9 jUd3- 
ment-roll is filed, and if it be for llloney, th
 amOUD
' there- 
of, and the amount actually due thereon, and Il 
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payable In a specified kind of money or currency, as pro.. 
vided in section six hundred and sixty-seven, the execu- 
tion must also state the kind of money or currency in 
which the judgment is payable, and must require the 
sheriff substantially as follows: 
1. If it be against the property of the judgment debtor, 
it must require the sheriff to satisfy the judgment, with 
interest, out of the personal property of such debtor, and 
if sufficient personal property cannot be found, then out 
of his real property; or if the judgment be a lien UpOll 
rea.l property, then out of the real property belonging to 
him on the day when the judgment was docketed, or at 
any time thereafter; or if the execution be issu'3d to a 
county other than the one in which the judgment was 
recovered, on the day when the transcript of thz docket 
was filed in the office of the recorder of such county, stat- 
ing such day, or any time thereafter; 
2. If it be against real or personal property in the hands 
of the personal representatives, heirs, devisees, legatees, 
tenants, or trustees, it must require the sheriff to satisfy 
thð judgment, with interest, out of such property; 
3. If it be against the person of the judgment debtor, it 
must require the sheriff to arrest such debtor and commit 
him to the jail of the county until he pay the judgment 
with interest, or be .discharged according to law; 
4. If it be issued on a judgment made payable in a specI- 
fied kind of money or currency, as p
ovided in section six 
hundred and sixty-seven, it must also require the sheriff to 
satisfy the same in the kind of money or currency in 
which the judgment is made payable, and the sheriff must 
refuse payment in any other kind of money or currency; 
and in case of levy and sale of the property of the jUdg- 
ment debtor, he must refuse paYl11ent from any purchaser 
at such sale in any other kind of money or currency than 
that specified in the execution. The sheriff, collecting 
money or currency in the manner required by this chapter, 
must pay to the plaintiff or party entitled to recover the 
same, the same kind of money or currency received by 
him, and in case of neglect or refusal so to do, he shall 
be liable on his official bond to tha judgment creditor In 
three times the amount of the money so collected; 
5. It it be for the delivery of the possession ot real or 
per80nal property, it must require the sheriff to deliver 
Code ClvU Proc.-17. 
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the possession of the 
alne, describing it, to the party en- 
titled thereto. and may, at the same tin1e, require the 
sheriff to satisfy any costs, damages, rents, or profits, 
recovered by the same judgment, out of the personal prop- 
erty of the person against WhOlll it was rendered, and the 
value of the property for which the judgment was rendered 
to be specified therein if a delivery thereof cannot be 
had; and if sufficient personal property cannot be found, 
then out of the real property, as provided in the first sub- 
di vision of this section. En. l\Iarch 11, 1872. 
Cal. F,",ep. Cft. 53, 558; 79, 601; 94, 220; 121, 197; 131, 529; 
137, 203; 140, 194; 145, 552; 145, 554. Subd. 1-119, 
194; 131, 600. Subd. 4-130, 599. 
Piac. Act, sec. 210. En. April 29, 1851. Am'd. 1863, 688. 
Cal. Rèp. Cit. 7, 571; 11, 277; 24, 149; ,.Æ, 1ò6; 
, 1b7; 
31, 132; 39, 144. 
Contempt in interfering with: Post, secs. 1209, 1210. 
Judgment a lien: Ante, secs. 671, 674. 
Property leviable: Ante, sec. 542; post, s.ec. 688. 
Levy without process a misdemeanor: See Pen. Code, sec. 
146. 
Subd. 4. Judgment payable in specified kind of money: 
See ante, sec. 667. 

 683. When made returnable. The execution may be 
made returnable at any time not less than ten nor more 
than sixty days after its receipt by the sheriff, to the clerk 
with whom the judgment-roll is filed. WheJl the execution 
is returned the clerk must attach it to the judgment-roll. 
If any real estate be levied upon, the clerk Inust recorl1 
the execution and the return thereto at large, a!:J certify 
the same under his hand as true copies, in a book to be 
called the "execution book," which book must be indexf1rl 
with the names of the plaintiffs and defenl1ants in execu- 
tion, alphabetically arranged, and kept open at all times 
during office hours for the inspection of the public without 
charge. It is evidence of the contents of the originals 
whenever they or any part thereof may be destroyed or 
mutilated. En. March 11, 1872. 
Cal. Rep. Lit. 94, 220; 94, 223; 146, 742. 
Prac. Act, sec. 212. En. April 29, 1851. Am'd. 1866, 703. 
Return, failure to lnake without delay, liabi.âty of sheriff: 
See Pol. Code, sec. 4179. 
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 684. Money Judgments, and others, how enforced. 
"7hen. the judgment is for money or the possession of real 
or persona] property, the sanle may be enforced by a writ 
of execution; and if the judgment direct that the defendant 
be arrested, the execution may issue against the person or 
the judgment debtor, after the return of an execution 
against his property unsatisfied in whole or part; when the 
judgment requires the sale of property, the same may be 
enforced by a writ reciting such judgment or the material 
parts thereof, and directing the proper officer to execute 
the judgment, by making the sale and applying the pro- 
ceeds in conformity therewith; when the judgment re- 
quires the performance of any other act than as above 
designated, a certified copy of the judgment may be served 
upon the party against whom the same is rendered, or 
upon the person or offieer required thereby or by law to 
obey the same, and obedience thereto may be enforced by 
the court. En. 
Iarch 11, 1872. Am'd. 1873-4, 321. 
Cal. Rep. Cit. 53, 558; 53, 559; 57, 9; 57, 10; 62, 630; 72, 
263; 72, 264; 75, 414; 76, 542; 90, 185; 93, 143; 94, 
220; 94, 223; 101, 204; 119, 197; 121, 197; 121, 342; 
130, 599; 137, 87; 137, 203; 140, 194; 145, 554. 
Prac. Act, sec. 213. En. April 29, 1851. Am'd. 1866, 703. 
Ca!. Rep. Cit. 30, 371. 
Money, how computed and stated In: See Pol. Code, sec. 
3274. 
Writ of possession or restitution: Ante, Bec. 380; post, 
sec. 1174. 
Re-en try after dispossessIon: Post, sec. 1210. 
Execution against the person, discharge of prisoner: 
Post, sees. 1143-1154. 
Sale of property: See post, sees. 694 et seq. 
Perfoflnance of any other act-Enforcing obedience: 
Post, sees. 1209 et seq. 



 f85. Execution after five years. In an cases, the 
Judgment r..1a.y be enforced or carrIed into execution after 
the lapse Df five years from the date of its entry, by leave 
of the C(Þu:rt, UPOrl motion, or by judgment for that purpose, 
founded upon supplemental pleadings; but nothing In this 
section shall be construed to revive a judgment for the 
recovery of money which shall have been barred by limita- 
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tion 
t the time of the passage of thIs act. En. March 11, 
1872. AL.1'd. 1895, 38. 
Cal. n.
y. Cit. 61, 147; 81, 203; 81, 204; 86, 278; 86, 
385; 121, 29; 121, 30; 137, 38; 145, 531; 145, 532. 
Prac. Act, sec. 214. En. April 29, 1851. Am'd. 1861, 116; 
18(j{;, 704. 
Cal. Rep. Cit. 8, 513; 17, 271; 22, 650; 29, 229; 37, 13; 
37, 14; 37, 15; 37, 135; 37, 146. 


fi 686. When execution may Issue against the property 
of a party after his death. Notwithstanding the death of 
a party after the judgment, execution thereon may be 
issued, or it may be enforced as follows: 
1. In case of the death of the judgment creditor, upon 
the application of his executor Jl or ad.ministr.ator, or suc- 
cessor in interest; 
2. In case of the death of tha judgment debtor, If the 
judgment be for the recovery of real or personal property, 
or the enforcement of a lien thereon. En. March 11, 1872. 
Cal. Rep. Cit. 138, 259. 
Prac. Act, sec. 215. En. April 29, 1851. Am'd. 1864, 452. 
Cal. Rep. Cit. 2.9, 368; 37, 14. 
Death of party-Effect on action: Ante, sec. 385; judg- 
m.ent after: Ante, sec. 669; execution after: Post, sea. 
1505. 
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 687. Execution, how and to whom Issued. Where the 
execution is against the property .of the judgment debtor, 
it may be issuf'd to the sheriff of any county in the state. 
\Vhere it requires the d'elivery of real or personal prop- 
erty, it nlust be issued to the sheriff of the county where 
the property, or SOfne part thereof, Is sittlat.ed. Exe-cu- 
tions may be issued, at the same time, to different coun- 
ti 
S. En. !\-larch 11, 1872. 
Cal. Rep. Cft. 83, 459. 
Prac. Act, sec. 216. En. Aprl1 29, 1851. 
Any county in the state, process extends to: Sec. 78. 
Execution requiring delivery of real and per,sonal prop- 
erty: Ante, sec. 682, subd. ó. 
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Act concerning execution of final process where new 
county formed: See post, Appendix, title Process. 

 688. What shall be liable to be seized in execution. 
Not to be affected till a levy is made. All goods, chattels, 
moneys, and other property, both real and personal, or 
any interest therein of the judgment debtor, not exempt 
by law, and an property and rigbJs of property seized and 
held under atta.chment in the action, are liable to execu- 
tion. Shares and interests in any corporation or com- 
pany, and debts and credits, and all oth-er property, both 
real and personal, or any interest in either re-al or per- 
sonal property, and all other property not capable of 
manual delivery, may be attached on execution, in like 
manner as upon writs of attachment. Gold dust must be 
returned by the officer as so much money collected at its 
current value, without exposing the samoe to sale. Until 
a levy, property is not affected by the execution. En. 

Iarch 11, 1872. 
Cal. Rep. Cit. 52, 331; 54, 342; 57, 522; 58, 375; 65, 
302; 72, 70; 77, 655; 94, 221; 99, 165; 100, 327; 
101, 227; 118, 101; 119, 194; 122, 97; 131, 89; 133, 
317; 138, 194; 146, 742. 
Prac. Act, sec. 217. En. April 29, 1851. Am'd. 1854, 62; 
1862, 568. 
Cal. Rep. Cit. 6, 196; 7, 204; 13, 22; 34, 87; 34, 607; 
37, 146; 39, 144; 54, 459; 119, 196. 
Goodwill: Civ. Code, sees. 992, 993. 
Franchise: Civ. Code, sees. 388-393. 
Homestead: See CiV. Code, sees. 1241-12ß1. Sote trad- 
ers: See post, sees. 1811-182L 
Levy: Ante, sec. 542. 
Estates at will not subject to e:x:ecution: See Civ. Code, 
sec. 765. 
Exemptions, generally: Post, sec. 690. 



 689. When property is claimed by a third party. In- 
den1nity. If the property levied on be claimed by a third 
person as his property by a written claim verified by the 
oath of said claimant, setting out his title thereto his 
right to the posse'ssion thereof, and stating the grounds of 
sl1r-h title, and served upon the sheriff, the sheriff is not 
bound to kef\p the prorerty unless the plaintiff, or the 
person in whose favor the writ of execution runs, on de- 
mand, indemnify the sheriff against such claim by an 
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undertaking by at least two good and sufficient sureties; 
and no claim to such property is valid again.st the sheriff, 
or shaH be received, or be notice of any rights, unless 
made as above provided. En. March 11, 1872. Am'd. 1891, 
20. 
Cal. Rep. Cit. 58, 438; 97, 483; 108, 145; 109, 241; 113, 
363; 114, 295; 117, 40; 122, 334; 126, 42; 133, 84; 
138, 444; 142, 459. 
Prac. Act, sec. 218. En. April 29, 1851. 
If the sheriff give notice to sureties of a-ction brought 
against him, they are liable on the judgment: Post, sec. 
1055. 
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 690. What exempt from execution. The foIlowing 
L\m'd. property is exempt from execution, except as herein other- 
p. 455 wise specially provided: 
1. Chairs, tables, d
ks, and books, to the value of two 
hundred dollars, belonging to the judg,ment debtor; 
2. Necessary household, tableS' and kitchen furniture 
belonging to the judgment debtor, including one sewing- 
machine, stove, stove-pipes and furniture, wearing apparel, 
beds, bedding, and bedsteads, hanging pictures, oil paint- 
ings and drawings drawn or painted by any member of 
the family, and family portraits and their necessary 
frames, provisions and fuel actually proYided for inùivM- 
ual or family use, sufficient for three months, and three 
cows and their suckling calves, four 'hogs with their suck- 
ling pigs, and food for such cows and hogs for one mont.n; 
also, on-e piano, one shotgun, and one rifle; 
3. The farming utensils or implements of husbandry of 
the judgrrnent deptor, not exceeding in value the sum of 
one thousand dollars; also, two oxen, or two horses, or 
two mules, and their harne-ss, one cart or buggy and two 
wagons, and food for such oxen, horses, or mules, for one 
month; also, all seed, grain, or vegetables actually pro- 
vided, reserved, or on band for the purpose of planting or 
sowing at any time within the ensuing SiX months, not 
exceeding in value the sum of two hundred dollars; and 
seventy-five beehives; one horse and vehicle belonging to 
any person who is maimed or crippled, and the same is 
necessary in his busines
; 
4. The tools or implements of a mechanic or artisan, 
neeesS'ary to carry on his traõe; the notarial seal, records, 
and office furniture of a notary public; the instruments 




62 


1'TtE EXF'CUTION. 


I 690 


&.D.'d chest of a surgeon, physi.ci
n, 
urveyor, Ot dentist, 
necessary to the exercise of tneir profession, with their 
professional libraries and necessary office furniture; the 
professional libraries of attorneys, judges, ministers oJ: 
the gospel, editors) school t.ea-chers, and music teachers, 
and their necessary orfitCe fùrniture; including one safe 
and one typewriter; also the musical instruments 01: 
music teachers actually used by them in giving instruc- 
tions, and all the indexes, abstracts, books, papers, ro'aps 
au,d officè furniture of a searcher 0-1 records necessary to 
be used in his profession; also, tn e typewriters, or other 
mechanical contrivances employed for V"'.riting in type, 
actually used by the owner thereof for making his living; 
also, one bicycle, when the same is used Þy its owner for 
the purpose of carrying on his regular business, 01l when 
the same is used for the purpose of transporting the 
owner to and from his place of business; 
5. The cabin or dwelling of a miner, not eirceeding in 
value the su.m of :five hundred dollars; also, hi3 s-".uices, 
pipes, hose, windlass, derrick, cars, pumps, tc{')
s, im:ple- 
ments, and appliances necessary fOT carrying on ar,_y min- 
ing operations, not exceeding in value the aggregate sum 
of five hundred dollars; and two horses, mules, or oxen 
vlith their harness, and fooo for such horse
, mules, or 
oxen for one month, when necessary to be used on any 
whim, windlass, -derrick, car pump or hoisting gear; and 
also his mining claim, a1ctually worked by him, not ex- 
ceeding in value the S11m of one thousand dollars; 
6. Two horses, two oxen, or two mules, and their har- 
ness, and one cart or wagon, one dray or truck, one coupe) 
one hack, or carriage, for one or two horses, by the use C't 
which a cartm,an, drayn1an, truckman, huckster, peddle(', 
hackman, teamster, or other laborer habitually earns bi
 
living; and one horse, with vehicle an
 r'.ar.õ.ess or othel' 
equipments, used by a physician, surgeon, constable, or 
minister of the gospel, in the lcgi timate practice of his 
profession or busine...<:;s; with food for such oxen, horses, or 
mules for one month; 
7. One fishing-boat and net, not exceeding t
e total 
value of five hundred dollars, the property of an)'" fisher- 
man, by the lawful use of which he earns his livelihood; 
8. Poultry not exceeding in value seventy five dollars; 
9. The wages and earnings of all seamen, sea-going 
fishermen and sealers, not exceeding three hundred dol- 
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lar3 1 regardless of where or when earned, and in addition 
to all oth
r exemptions otherwise provided by any law; 
10. The earnings of the judgment debtor for his personal 
services rendered at any time within thirty days next 
precfÆ1ing the levy of execution or attach.ment y when it 
app ears j/ by the debtor's affidavit, or otherwise, that such 

rnings a.re necessary for the use of his family, residing 
in this dtate, supported in ,vhole or in part by his labor; 
but v.rhere debts are incurred by any such person, or his 
wil
 or family, for the common necessaries of life, or have 
been incurred at a time when the debtor had no family, 
residiag in this state, supported in whole or in part by his 
laoo'ë, the one-half of such earnings above mentioned is 
n
vertheless subject to execution, garnishment, or attach- 
IItlb.at to satisfy debts so incurred; 
11. The shares held by a mem.bor of a homestead asso- 
ciation duly incorporated, not exceeding in value one 
thousand dollars if the person holding the shares is not the 
owner of a homestead under the laws of this state; 
12. All the nautical instruments and wearing apparel 
of any master, officer, or seaman of any steamer or other 
vessel; 
13. All fire engines, hooks and ladders, with the C4rts, 
trucks and carriages, hose buckets, implements, and ap- 
p
ratus thereunto appertaining, and all furniture and uni- 
forms of any fire company or department organized under 
the laws of this state; 
14. All arms, uniforms, and accoutrements required by 
law to be kept by any person, and also one gun, to be 
selected by the debtor; 
15. All court-houses, jails, public offices, and building8, 
lots, grounds, and personal property. the fixtures, furniture, 
books, papers and appurtenances belonging and pertaining 
to the jail and public offices belonging to any county of 
this state; and all cemeteries, public squares, parks, and 
places, public buildings, town halls, markets, buildings for 
the use of fire departments and miìitary organizations, 
and the lots and grounds thereto belonging and apper- 
taining, owned or held by any town or incorporated city, 
or dedicated by such town or city to health. ornament, or 
public use, or for the use of any fire or military company 
organized under the laws of this state; 
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. 
16. An material, not exceeding one thousand dolIars in 
value, purchased in good faith for use in the construction, 
aJteration, or repair of any building, mining claim or other 
improvement, as long as in good faith the same is about 
to be applied to the construction, alteration, or repair of 
such building, mining claim, or other improvement; 
17. All machinery, tools and implements, necessary In 
and for boring, sinking. putting down and constructing 
surface or artesian wells; also the engines necessary for 
operating such machinery, implements, tools, etc., also 
all trucks necessary for the transportation of such 
machinery, tools, implelnents, engines, etc.; provided, that 
the value of all the articles exempted under t.his sub- 
division shall not exceed one thousand dollars; 
18. All. moneys, benefits, privileges, or immunities accru- 
ing or in any manner growing out of any life insurance, if 
the annual premiums paid do not exceed five hundred dol- 
lars, and if they exceed that sum, a like exemption shall 
exist which shall bear the same proportion to the moneys, 
benefits, privileges, and immunities so accruing or grow- 
ing out of such insurance that said five hundred dollars 
bears to the whole annual premiums paid; 
19. Shares of stock in any building and loan association 
to the value of one thousand dollars. 
No article, however, or species of property mentioned in 
this section, is exempt from execution issued upon a judg- 
ment recovered for its price, or upon a judgment of fore- 
closure of a mortgage or other lien thereon. En. March 
11, 1872. Am'd. 1875-6, 94; 1877-8, 101; 1887, 99; 1897, 180; 
1899, 19; 1900-01, 21; 1903, 114. 
Cal. Rep. Cit. 62, 400; 62, 406; 64, 291; 72, 244; 77, 195; 
77, 404; 99, 203; 102, 536; 122, 439. Subd. 2.-140, 
623. Subd. 3-65, 507; 67, 400; 71, 77; 119, 42; 121, 
538; 122, 436. Subd. 4-87, 293. Subd. 5-98, 479. 
Subd. 6-54, 640; 64, 290; 72, 244; 83, 196; 91, 276. 
Subd. 10-75, 249; 142, 195. Subd. 11-123, 401. 
Sub<1. 12-121, 354; 122, 97. Subd. 13-90, 546. Subd. 
18-145, 778. 
Prac. Act, sec. 219. En. April 29. 1851. Am'd. 1854, 62; 
1862, 573; 1864, 523; 1869-70, 384; 1871-2, 864. 
Cal. Rep. Cit. 34, 305; 38, 383; 71. 78. Subd. 3-77, 195. 
Subd. 6-77, 195. 



I 
 691, 692 


THE EXECUTION. 


lid 


I 691. Writ, how execute1. Thé sheriff must execute 
the writ against the property of the judgment debtor, by 
levying on a sufficient amount of property, if there be 
sufficient, collecting or sEIJing the things in action, and 
selling the other property, and paying to the plaintiff or 
his attorney so much of the proceeds as will satisfy the 
judgment. Any excess in the proceeds over the judgment 
a-nd accruing costs must be returned to the judgment 
debtor, unless otherwise directed by the judgment or order 
of the court. When there is more property of the judg- 
ment debtor than is sufficient to satisfy the judgment and 
accruing costs within the view of the sheriff, he must levy 
only on such part of the property as the judgment debtor 
may indicate, if the property indicated be amply sufficient 
to satisfy the judgment and costs. En. March 11, 1872. 
Am'd. 1873-4, 321. 
CaI. Rep. Cit. 58, 455; 108, 287; 119, 194; 119, 195; 131, 
690. 
Prac. Act, sec. 220. En. April 29, 1851. 
CaI. Rep. Cit. 7, 204; 13, 22; 34, 87. 
Justification of sheriff: See Pol. Code, sec. 4187. 
Sheriff must execute writ: Pol. Code, sec. 4180. 
Neglect of sheriff to levy or sell, liability: See Pol. Code, 
sec. 4180. 
Directions to sheriff, effect of: See Pol. Code, see. 4185. 
Selling property: Post, secs. 692 et 'Seq. 
P'aying over proceeds: Pol. Code, sees. 4181, 4186. 
Debts, payment of to eheriff: Ante, see. 644; post, see. 
716. 
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 692. Notice of sale under execution, how given. Be- 
Am'd(ore the sale of property on execution, notice thereof must 
p. 457be given as follows: 
1. In case of perishable property: by posting written 
notice of the time and place of sale in three public places 
of the township or city where the sale is to take place, 
for such time as may be reasonable, considering the char- 
acter and condition of the property. 
2. In case of other personal property: by posting a 
'Similar notice in three public places in the township or 
city where the sale is to take place. for not less than five 
nor more than ten days. 
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3. In case of real property: by postL1g a similar notice, 
particularly describing the property, for twputy days, in 
three public places of the township or city vrhere the prop- 
erty is situated, and also where the property is to be sold, 
and publishing a copy thereof, once a week for the same 
period, in some newspaper published in the county, if there 
be one. 
4. When the judgment under which the :property is to 
be sold is made payable in a specified kind of money or 
currency, the several notices required by this section must 
state the kind of money or currency in which bids may 
be made at such sale, which must be the same as that speci- 
fied in the judgment. En. I\iarc.h 11, 1872. Am'd. 19'-{3-4, 
322. 
Cal. Rep. Cit. 63, 518; 100, 215; 100, 216; 100, 219; 101, 
204; 119, 197. Subd. 3-119, 194. 
Prac. Act, sec. 221. En. April 29, 1851. Am'd. 1863, 689. 
Sale of vessels, notice of: Post, sees. 824, 827. 
Sale without notice: Post, sec. 693. 
Perishable property, sale under attachment: Ante, sec. 
547. 
Specified kind of money: Ante, sec. 682, subd. 4. 


g 693. Selling without notice, what penalty attached. 
An officer selling without the notice prescribed by th.e 
last section forfeits five hunc1red dollars to the aggrieved 
party, in addition to his actual damages; and a person will- 
fully taking down or defacing the notice posted, if done 
before the sale or tbe satisfaction of the judgment (if 
the judgment be satistled before sale), forfeits five hündred 
dollars. En. March 11, 1872. 
Cal. Rep. Cit. 63, 518; 63, 519; 100, 215; 100, 219; 101, 
204; 136, 3. 
Prac. Act, sec. 222. En. April 29, 185L 
Cal. Rep. Cit. 3, 289; 22, 264. 



 694. Sales, hew conducted. Neither the officer con- 
ducting it nor his dep\Jty to be a purchaser. Real and 
person
1 property, how sold. Judgment debtor, if present, 
may direct order of sale, and the officer shall follow his 
directions. AIJ sales of property under execution must be 
made at auction to the highest bidder, between the hours 
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of nine in the morning and five in the afternoon. After 
suilìcient property has been sold to satisfy the execution, 
no more -ca.n be sold. Neither the officer holding the exe- 
cution nor his deputy can become a purchaser or be int-er- 
ested in any purchase at such sale. \Vhen the sale is of 
personal property, capable of manual deH vel y, it mllst 
be within vioe.w of those who attend the sale, and be s(.
!td 
in such parcels as are likely to bring the highest pi'Íre; 
and when the sale is of real property, consisting of sev- 
eral known lots or parcels, they must be sold separately; 
or when a portion of such real property is clairJ1ed by a 
third person, and he requires it to be- sold separately, 
such portion must be th.us sold. The judgment debtor, if 
present at the sale, may also direct the order in which prop- 
erty, real or personal, shall be sold, when such property 
consists of several kno'wn lots or parcels, or of articles 
y;hich can be sold to advantage separately, and the sheriff 
must follow such directions. En. l\Iarch 11, 1872. 
Cal. Rep. Cit. 51, 553; 54, 351; 57, 9; 57, 10; 58, 455; 
65, 18; 86, 328; 90, 185; 91, 39; 113, 562; 127, 165; 
129, 164; 142, 305. 
Prac. Act, sec. 223. En. April 29, 1851. 
Cal. Rep. Cit. 6, 52; 21, 58; E4, 351. 
Auctioneer, sheriff as: Pol. Code, sec. 3291. 



 695. If purchaser refuses to pay purchase money, what 
proceedings. If a purchas.er refuse to pay the amount bid 
by him for property struck oft to him at a sale under exe- 
cution, the officer may again sell the property at any time 
to the highest bidder, and if any loss be occasi oned there- 
by, the officer may recover the amount of such loss, with 
costs, from the bidder so refusing, in any court of compe- 
tent jurisdiction. En. March 11, 1872. Am 'd. 1873-4, 323. 
Cal. Rep. Cit. 131, 687; 131, 697; 131, 702. 
Prac. Act, sec. 224. En. April 29, 185l. 
Cal. Rep. Cit. 8, 26; 9, 94; 22, 512. 

 696. Officer may refuse such purchaser's bid after. 
When a purchaser refuses to pay, the officer may, in his 
diacretion, thereafter, reject any subsequent bid of such per- 
son. En. March 11, 1872. Am'd. 1873-4, 323. 
Prac. Aet, sec. 225. En. April 29 , 1851. 
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 697. These two sections not to make officer liable be- 
yond a certain amount. The two preceding sections must 
not be construed to make the officer liable for any more 
than the amount bid by the second or sebsequent pur- 
chaser, and the amount col1ected from the purchaser re- 
fusing to pay. En. 
i.1arch 11, 1872. 
Prac. Act, see. 220. En. April 29, 1851. 



 698. P
rsonal property, nf\'ù; cap
ble of manual d

iv. 
ery, how delivered to 
urchas
r. \Vhen the purchaser of 
any persona.} property, capable of manual delivery, F
Ys 
the purchase money, the officer making the sale must de- 
liver to the pur.chaser the property, and if desired, exe- 
cute and deliver to him a certificate of the sale. Such 
certificate conveys to the purchaser all the fight which the 
debtor had in such property 011 the day the execution or 
attachment was levied. En. :Thlarch 11, 1872. 


Cal. Rep. Cit. 123, 315; 131, 11. 
Prac. Act, sec. 227. En. April 29, 1851. 
Cal. Rep. Cit. 13, 22. 
Certificate of sale: See next secti on. 
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 699. Personal property not capable of manual deliv- 
ery, ho\v sold and delivered. vVhen the purchaser of any 
personal property, not capable of Inanu
l ù(]ivery, pays the 
purchase money, the officer nlaking the sa
e must execute 
and deliver to the purchaser a certificate of sale. Such cer- 
tificate conveys to the purchaser all the right which the 
debtor had in such property on the day the execution or 
attachment was levied. En. March 11, 1872. 
Prac. Aet, sec. 228. En. April 29, 1851. 
Cal. Rep. C:it. 13, 22; 34, 81. 
Attachment, personalty not eapable 01: manual delivery: 
Ante, sec. 542. 

 700. Real prcperty, when absolute sale or not. In the 
latte:- case,. what the certificate must- contain. Upon -1. sale 
of real property, the purchaser is substituted to and ac- 
quires an the right, title, interest, and claim of the judg- 
ment debtor thereto; and when the estate is less than a 
leasehold of two years' unexpirt=J term, the sale is abso- 
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lute. In an other eases, the property is subject to redemp- 
tion, as provided in this chapter. The officer must give to 
the purchaser a certificate of sale, containing: 
1. A particular description of the real property sold; 
2. The price bid for each distinct lot or parcel; 
3. The whole pri.ce paid; 
4. When subject to redemption, it must be so stated. 
And when the judgment under which the sale has been 
made, is made payable in a specified kind of money or 
curfency, the certificate must also show the kind of money 
or currency, in which such redemption may be made, which 
must be the same as that specified in the judgment. A 
duplicate of such certifi.cate must be filed by the officer in 
the office of the re'corder of the county. En. March 11, 
1872. 
Cal. Rep. Cit. 55, 533; 55, 534; 55, 539; 55, 542; 5
, 
375; 75, 556; 102, 680; 116, 230; 117, 75; 121, 600; 
122, 513; 124, 166; 128, 20; 138, 391; 138, 392; 142, 
53S; 143, 666. 
Prac. A
t, sec. 229. En. April 29, 1851. Am'd. 1862, 569; 
1863, egg. 
Cal. R
p. Cit. 2, 596; 4, 143; 31, 300; 31, 317; 31, 31B; 
138, 392. 
Specified kind of money: Sees. 68'2, subd. 4:, 692. 
Certificate, recording: Pol. Code, sec. 4237. 
Sheriff's deed, and 'what passes by it: Post, S
. 7(Q
. 
Injunction to restrain person in possession from w
t
: 
Post, sec. 745. Recovery of damages for waste: Post, ßeíó. 
746. 

700a Writ of assistance: Post, sec. 1210. 
Enact 
p. 458 
 701. Real property so sold, by whom it may be re- 
deemed. Property sold subject to redemption, as provided 
in the last section, or any part sold separatoely, may be 
redeemed in the manner hereinafter provitied by the fol- 
lowing j1ersons;" or their successors in interest: 
1. The judgment debtor, or his successor in interest, iu 
the whole or any part of the property; 
2. A creditor having a lien by judgment or mortgage on 
the property sold, or on some share or part thereof, sub- 
sequent to that on which the property was sold. The p3r- 
sons mentioned in the second subdivision of this section 
are, in this chapter, termed redemptione-rs. En. March 
11, 1872. 
Cal. Rep. Cit. 51, 540; 55, 175; 55, 534; 55, 535; 55, 
539; 60, lGO; 66, 120; 66, 121; 105, 101; 105, 102; 
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113, 555; 117, 75; 122, 512; 138, 391; 12S, Z93. 
Subd. 1-71, 480; 97, 51. Subd. 2-124, 231; 144, 
576. 
Prac. Act, sec. 230. En. April 29, 1851. 
Cal. Rep. Cit. 4, 143; 27 t 371; 31, 300; 35, 722; 81, 
135; 44, 334; 47, 8]5. 
Redemption, mode of: Post, secs. 
r'2 et seq. 
Judgment creditor, redemption by: Post, sec. 1505.. 
Parties entitled to redeem: Ånt
, sees. 346, 341. 

 702. When it may be redeemed, and redemption 
money. The judgment debtor, or redemptioner, may re- 
deem the property from the purchaser at any time within 
twelve months after the sale on paying the purchaser the 
amount of his purchase, with one per cent per month 
thereon in addition, up to the time of redemption, to- 
gether with the amount of any assess.ment or taxes 
which the purchaser may have paid thereon after pur- 
chase, and interest on such amount. And if the pur- 
chaser be also a 'creditor, having a prior lien to that of 
the redemptioner, other than the judgment under which 
said purchase was made, the amount of such lien with 
interest. En. March 11, -1872. Am'd. 1875-6, 96; 1895, 226; 
1897, 41. 
Cal. Rep. Cit. 52, 647; 55, 534; 61, 332; 68, 225; 100, 
453; 117, 74; 117, 75; 126, 417; 127, 534; 133, 518; 
134, 344; 137, 667; 137, 670; 138, 393; 146, 702. 
Prac. Act, sec. 231. En. April 29, 1851. Am 'd. 18å9
 
139; 1860, 302. 
Cal. Rep. Cit. 4, 143; 9, 118; 47, 84; 47, 85; 52, 646; 
52, 647; 52, 648. 

 703. When judgInent debtor or other redemptioner 
may redeem. If property be so redeemed by a redemp- 
tioner, another redemptioner may, within sixty days after 
the last redemption, again redeem it frOlTI the last re- 
demptioner on paying the sum paid on such last redemp- 
tion, with two per cent thereon in addition, and the 
amount of any assessment or taxes which the last re- 
demptioner Dlay have paid thereon after the redernption 
by him, with Interest on such amount, and, in addition, 
the amount of any liens held by saiù last redeulptioner 
prior to his own, with interest, but the judgment under 
which the property was sold need not be s.o paid as a lien. 
The property may be again, and as often as a redemp- 
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tloner I! so disposed, red eerned from any previous re- 
demptioner within sixty days after the last redemption, 
on paying the sum paid on the last previous redemption, 
with two per cent thereon in addition, and the amounts of 
any assessnlents or taxes which the last previous redenlp- 
tioner paid aft3r the redemption by him, ,vith interest 
thereon, and the amount of any liens, other than the judg- 
ment under which the property was sold, held by the last 
redemptioner previous to his own, with interest. Written 
notice of redemption must be given to the sheriff and a 
duplicate filed with the recorder of the county, and if any 
taxes or assessments are paid by the redemptioner, or If he 
has or acquires any lien other than that upon whIch the 
redemption was made, notice thereot must in lIke man- 
ner be given to the sheriff and filed with the recorder; and 
if such notice be not filed: the property may be redeemed 
without paying such tax, assessment, or lien. If no re- 
demption be made within twelve months after the sale, the 
purchaser, or his assignee, is entitled to a conveyance; or 
if so redeemed, whenever sixty days have elapsed, and no 
other redenlption has been made, and notice thereof given, 
and the tiTIle for redemption has expIred, the last redemp- 
tioner, or his assignee, is entitled to a sheriff's deed; but, 
in all cases, the judgment debtor shall have the entire 
perIod of twelve months from the date of the sale to re- 
deem the property. If the judgment debtor redeem, he 
must make the same payments as are required to effect a 
redenlption by 9, redemptioner. It the debtor redeem, the 
effect of the sale is terminated, and he is restored to hIs 
estate. Upon a redemption by the debtor, the person to 
,vhom the payment Is. made must execute and deliver to 
him a certificate of redemption, acknowledged or proved 
before an officer authorized to take acknowledgments of 
conveyances of real property. Such certificate must be 
filed and recoròpc! in the office of the recorder of the county 
in which the property Is situated, and the recorder must 
note the record thereof in the margin of the record of the 
certificate of sale. En. March 11, 1872. Am'd. 1873-4, 323; 
1895, 226; 1897, 41. 
Cal. Re!J. Cit. 52, 647; 55, 534; 55, 535; 55, 542; 66, 120; 
66, 121; 113, 556; 124, 166; 131, 673; 138, 393; 138, 655; 
143, 667. 
Prac. Act, sec. 232. En. April 29, 1851. Am'd. 1859, 
140; 1860, 302. 
Cal. Rep. Cit. 9, 420; 31, 300; 52, 647. 
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Writ of assistance: Sec. 682, ante. 
Certificate, recording: Pol. Code, sec. 4237. 



 704. In cases of redemption, to w'hom the 'Payments 
are to be made. The paYlnents mentioned in the last two 
sections may be made to the purchaser or redemptioner, or 
for him to the officer who made the sale. When the jUdg- 
ment under which the sale has been made is payable in a 
specified kind of money or currency, payments must be 
made in thE" same kind of money or currency, and a tender 
of the money is equivalent to payment. En. March 11, 
1872. 
Cal. Rep. Cit. 122, 516; 143, 667. 
Prac. Act, sec. 233. En. April 29. 1851. Am'd. 1863, 690. 
Cal. Rep. Cit. 4, 144. 
Specified kind of money: Ante, secs. 682, subd. 4, 692. 


I 705. What a redemptioner must do in order to redeem. 
A redemptioner must produce to the officer or person, from 
whom he seeks to redeem, and serve with his notice to the 
sheriff: 
1. A copy of the docket of the judgment under which he 
claims the right to redeem, certified by the clerk of the 
court, or of the county where the judgment is docketed, or 
If he redeem upon a mortgage or other lien, a note of the 
record thereof, certified by the recorder; 
2. A copy of any assignment necessary to establish bls 
claim, verified by the affidavIt of himself, or of a subscrib- 
ing witness thereto; 
3. An affidavit by hImself or his agent, showIng the 
amount then actually due on the lien. En. March 11, 1872. 
Cal. Rep. Cit. 51, 540; 113, 554; 113, 555. 
Prac. Act, sec. 234. En. April 29, 1851. 
Cal. Rep. CIL 14, 67; 49, 194. 



 706. Until the expiration of redemption tIme court 
may restrain waste on the property. Y/hat considered 
waste. UntU the expiration of the time allowed for re- 
denlptlon, the court may restrain the commission of waste 
on the property, by order granted with or without notice, 
on the appUcatlon of the purchaser or the judgment cred- 
itor. But It Is not waste for the person in possession of the 
property at the time of sale, or entitled to possession after- 
Coù. Clvll Proo.-18. 
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ward, during the period allowed for redemption, to con- 
tinue to use it in the same manner in which it was pre- 
viously used; or to use in the ordinary course of hus- 
bandry; or to make the necessary repairs of buildings 
thereon. or to use wood or timber on the property there- 
, 
tor; or for the repair of fences; or for fuel in his family
 
while he occupies the property. En. March 11, 1872. 
Cal. Rep. Cit. 114, 427; 136, 310; 138, 393. -. 
Prac. Act, sec. 235. En. April 29, 185L 
Cal. Rep. Cit. 22, 194. 
Waste: Post, sees. 745-746. 

 707. Rents and profits. The purchaser, from the time 
of the sale until a redemption, and a redemptioner, from 
the time of his redemption until another redemption, is 
entitled to receive, from the tenant in possession, the rents 
of the property sold, or the value of the use and occupation 
thereof. But when any rents or profits have been received 
by the judgment creditor or purchaser, or his or their 
assigns, from the property thus sold preceding such re- 
demption, the amounts of such rents and profits shall be 
a credit upon the redemption money to be paid; and if the 
redemptioner or judgment debtor, before the expiration of 
the time allowed for such redemption demands in writing 
of such purchaser or creditor, or his assigns a written and 
verified statement of the amounts of such rents and profits 
thus received, the period for redemption is extended five 
days after such sworn statement is given by such pur- 
chaser Or his assigns to such redemptioner or debtor. If 
such purchaser or his assigns shall, for a period of one 
month from and after such demand, fail or refuse to give 
such sta.tement, such redemptioner or debtor may bring an 
action in any court of competent jurisdiction to compel an 
accounting and disclosure of such rents and profits, and 
until fifteen days from and after the final determination 
of such action, the right of redemption is extended to such 
redemptioner or debtor. En. March 11, 1872. 
Cal. Rep. Cit. 55, 535; 65, 361; 67, 339; 71, 596; 84, 93; 
97, 295; 116, 230; 121, 596; 121, 598; 122, 513; 125, 89. 
Prac. Act, sec. 236. En. April 29, 1851. Am'd. 1869-70, 
106. 
Ca1. Rep. Cit. 7, 46; 13, 616; 18, 115; 25, 354; 31, 300; 
37, 431; 38, 424. 
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 70s.. If purchaser of real property be evicted for 
i.'regularities in sale, what he may recover and from whom. 
When judgment to be revived. Petition for the purpose, 
how and by whom made. If the purchaser of real property 
sold on execution, or his successor in interest, be evicted 
therefrom in consequence of irregularities in the proceed- 
ings concerning the sale, or of the reversal or dischargo 
of the judgment, he may recover the price paid, with inter- 
est, from the judgment creditor. If the purchaser or 
property at sheriff's sale, or his successor in interest, fail 
to recover possession in consequence of irregularity in the 
proceedings converning the sale or becaus-9 the property 
sold was not subject to execution and sale, the court hav- 
ing jurisdiction thereof must, after notice and on motion 
of such party in interest, or his attorney, revive the orig- 
inal judgment in the name of the petitioner, for the 
amount paid by such purchaser at the sale, with interest 
thereon from the time of payment, at the same rate that 
the original judgment bore; and the judgment so revived 
has the same force and effect as would an original judg- 
ment ot the date of the revival, and no more. En. March 
11, 1872. 
Cal. Rep. Cit. 47, 603; 100, 102; 100, 104; 100, 105; 139, 
7; 139, 8; 139, 9. 
Prac. Act, sec. 237. En. April 29, 1851. Am'd. 1860, 303. 
Cal. Rep. Cit. 47, 603. 



 709. Party who pays more than his share may compel 
contribution. When property, liable to an execution 
against several persons, is sold thereon, and more than a 
due proportion of the judgment is satisfied out of the pro- 
ceeds of the sale of the property or one of them, or one 
of them pays, without a sale, more than his proportion, he 
may compel contribution from the others; and when a 
judgment is against several, and is upon the obligation of 
one of them, as security for another, and the surety pays 
the amount, or any part thereof, either by sale of his 
property or before sale, he may compel repayment from 
the principal. In such case, the person so paying or con- 
tributing is entitled to the benefit of the judgment, to en- 
force contribution or repayment, if, within ten days after 
his payment, he file with the clerk of the court where the 
judgment was rendered, notice of his payment and claim 
to contribution or repayment. Upon a filing of such notice. 
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the clerk must make an entry thereof in the llla:rgin ot the 
docket. En. March 11, 1872. 
Cal. Rep. 0it. 59, 470; 67, 243; 75, 262; 96, 284; 96, 287; 
127, 368 ; 1
5, 93. 



 710. Judgments against officers, how enforced. The 
duly authenticated transcrir:>t of a judgment, for money, 
against a defendant, rendered by any court of this state 
may be filed with the controller of the state of California 
or the auditor of any county, city and county, city. or other 
municipal or public corporation, fron1 which money is ow- 
ing to the judgment debtor in such action (and in case 
there be no auditor then with the official whose duty corre- 
sponds to that of auditor) whereupon it shall be the duty 
of any such official, or of such public officer with whom 
such transcript shall have been filed, to draw his warrant 
in favor of or to pay into the court from the docket of 
which the transcript was taken, so much of the money, if 
sufficient there be, over which such state of California, 
county, city and county, city, or other municipal or public 
corporation of which he is an official, or over which said 
public officer has control and custody and which belongs to 
or is owing to the judgment debtor in the cause designated 
in said transcript as will cancel said judgment; the money 
'So paid into court shall be a discharge pro tanto of any 
amount so due or owing to such judgment debtor. For 
filing such a transcript any such official or public officer 
may charge a fee of fifty cents. Upon the receipt by any 
court of money under the provisions of this act so m ueh 
thereof as is not exempt from execution shall be paid to 
the judgment creditor, the balance to the judgment debtor. 
Such transcript when so filed, shall be accompanied by an 
affida vit on behalf of the person in whose interest the same 
is filed, stating the exact amount at the time due on such 
judgment, and that such person desires to avail himself of 
the provisions of this section. En. Siats. 1903, 362. 



 710. Claimant of property may give bond and release 
property. Where property levied upon under execution to 
satisfy a judgment for the payment of money is clainled, 
in whole or in part, by a person, corporation, partnership 
or association, other than the judgment debtor, such claim- 
a.nt may give an undertaking as herein provided, w.hich 
undertaking shall release the property in the undertaking 
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described from the lien and levy of such execution. En. 
Stats. 1903, 102. 
Cal. Rep. Cit. 142, 192; 142, 195; 142, 198. 



 710
. Claim of property, bond, amount of and condi- 
tions of. Such undertaking, with ÞNO sureties, shall be 
executed by the person, corporåtion, partnership or asso- 
ciation, claiming in whole or in part, the property upan 
which execution is levied in double the estimated value of 
the property claimed by the person, corporation, partner- 
ship or association; provided, in no case need such under- 
taking be for a greater sum than double the amount for 
which the execution is levied; and where the estimated 
value of the property so claimed by the person, corpora- 
tion, partnership or association is less than the sum for 
which such attachment is levied, such estimated value shall 
be stated in the undertaking, and said undertaking shall be 
condi tioned that if the property claimed by the person, 
corporation, partnership or association is finally adjudged 
to be the property of the judgment debtor, said person, 
corporation, partnership or association will pay of said 
judgment upon which execution has issued a sum equal to 
the value, as estimated in said undertaking, of said prop- 
erty claimed by said person, corporation, partnership or 
association, and said property claimed shall be described 
in said undertaking. En. Stats. 1903, 102. 



 711. Claim of property, bond, filing, and serving. Said 
undertaking shall be filed in the action in which said exe- 
cution i8sued, and a copy thereof served upon the jUdgment 
creditor or his attorney in said action. En. Stats. 1903, 
102. 



 711!h. Claim of ';)roperty, bond. objections to. Within 
ten days after the service of the copy of undertaking, the 
judgment creditor may object to such undertaking on the 
ground of inability of the sureties, or either of them, to 
pay the sum for which they become bound in said under- 
taking, and upon the ground tt at the estimated value of 
property therein is less than the market value of the prop- 
erty claimed. Such objection to the undertaking shall be 
made in writing, specifying the ground or grounds of ob- 
jection, and if the objection is made to the undertakin
 
that the estimated value therein is less than the market 
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value of the property claimed. Such objection shall spec- 
ify the judgment creditor's estimate of the market value 
of the property claimed. Such written objection shall be 
served upon the persQn, partnership, corporation or asso- 
ciation giving such undertaking and claiming the prop- 
erty therein described. En. Stats. 1903, 102. 

 712. Claim of property, justification, approval and dis- 
approval. When the sureties, or either of t hem, are 
objected to, the surety or sureties so objected to shall 
justify bef
re the court out of which such execution issueù, 
upon ten days' notice of the time when they will so justify 
being given to the judgment debtor or his attorney. Upon 
the hearing and examination into the sufficiency of a 
surety, witnesses may be required to attend and evidence 
may be procured and introduced in the same manner as in 
trial of civil cases. Upon such hearing and examination, 
the court shall make its order, in writing, approving or 
disapproving the sufficiency of the surety or sureties on 
such undertaking. In case the court disapproves of the 
surety or sureties on any undertaking, a new undertaking 
may be filed and served, and to any undertaking given 
under the provisions of this act the same objection to the 
sureties may be made, and the same proceedings had as in 
case of the first undertaking filed and served. En. Stats. 
1903, 102. 

 712 1 /2. Claim of property, bond, estimate of value and 
new bond. When objection is made to the undertaking 
upon the ground that the estimated value of the property 
claimed, as stated iD the undertaking, is less than the 
market value of the property claimed, the pers.on, corpo- 
ration, partnership or association may accept the estimated 
value stated by the judgment creditor in said objection, 
and a new undertaking may be at once :filed with the jU(lg- 
ment creditor's estimate stated there:n as the estimated 
value, and no objection shall thereafter be made upon that 
ground; if the judgment creditor '8 estimate of the market 
value is not accepted, the person, corporation, partnership 
or association giving the undertaking shall move the court 
in which the execution issued, upon ten days' notice to the 
judgment creditor.. to estimate the market value of the 
property claimed and described in the undertaking, and 
upon the hearing of such motion witnesses may be re- 
quired to attend and testify, and evidence be produced in 



m 


SUPPLE.."\fENT ARY TO EXECUTION. 


I 
 713-714 


tÞe same manner as in the trial of civil actions. Upon the 
he-2.ring of such motion, the court shall estimate the 
market value of the property desc
ibed in the undertaking, 
and if the estimated value made by the court exceeds the 
estimated value as stated in the undertaking, a new under- 
taking shall be filed and served, with the market value 
detE-rmined by the court stated therein as the estimated 
value. En. Stats. 1903. 103. 



 713. Claim of property, bond, justification of sureties. 
The sur
ties shall justify on the undertaking as required 
by section one thousand a11d fifty-seven of the Code of 
Civil Procedure. En. Stats. 1903, 103. 



 7131/2. Claim of property, bond, when becomes effec- 
tual. The undertaking shall become effective for the 
purpose herein specified ten days after service of copy 
thereof on the judgment debtor, unless objection to such 
undertaking is made an herein provided, and in case objec- 
tion is made to the undertaking filed and served, then the 
undertaking shall become effective for such purposes V\Then 
an undertaking is given as herein provideù. En. Stats. 
1903, 103. 


CHAPTER II. 


PROCEEDDiGS SUPPLEMENTARY TO THE EXECUTION. 


a 714. 
f 715. 
I 716. 
f 717. 

 718. 
f 719. 
I 7
. 
I 721. 


Debtor required to answer concerning his r...'cperty, when. 
Proceedings to compel debtor to appear. In wi1at cases he may 
be arrested. "\Vhat ban may be given. 
Any debtor of the judgment debtor may pay tl1a k:.tter's cred1- 
tor. 
ExaminaUon of debtors of judgment debtor, or f!f those h&.vlng 
property belonging to him. 
Witnessps required to testify. 
Judge may order property to be applied on execution. 
Proceedings upon claim ot e.nother party to property. (),l (.1'1 
denial ot indebtedness to ju.jgment debtor. 
D
sobedlence of orders, bow punished. 



 714. Debtor required to answer concernIng his prop- 
erty, when. When an execution against property of the 
7 
judgment debtor, or of anyone of several debtors in the All' 
same judgment, issued to the sheriff of the county where p. 4 



I TIS 


SUPPI..E
IENTARY TO EXECUTION. 


280 


he resides, or if he do not reside in this state, to the 
sheriff of the county where the judgment-roll is filed, is 
returned unsatisfied In "whole or in part, the judgment 
creditor, at any time after such return is made, is entitled 
to an order flom a judge of the court, requiring such judg- 
ment debtor to appear and answer concerning his property 
before such judge, or a referee appointed by him, at a 
time and place specifitd in the order, but no judgment 
debtor must be required to attend before a judge or referee 
out of the county in which he resides. En. March 11, 1872. 
Am'd. 1880, 5. 
Cal. Rep. Cit. 47, 132; 57, 522; 64, 343; 68, 568; 72, 615; 
99, 275; 133, 317; 144, 485. 
Prac. Act, sec. 238. En. Aprl1 29, 1851. 
Cal. Rep. Cit. 7, 201; 7, 202; 7, 204; 27, 320. 
Conduct of examination: Ante, sec. 718. 
Receiver, aiding proceedings: Ante, sec. 564, subd. 4. 



 71
. Procoe;
üings to c o m;3el debtor to. aopear. I., 
whõ.t C
3es 
.c t..
y he arreu(ed. What bail may be given. 
After the issuing ol 2-n execution g,gainst property, and upon 
proof, by affidavit of a party or otherwise, to the satisfac- 
tion of a judge of t:J.e cerurt, th
t any judgment debtor has 
property which he unjustly refuses to arpìy toward the 'sat- 
isfaction of the judgment, such judge may, by an order, re- 
quire the judgment debtor to appear, at a specified time and 
place, before suen judge, or a referee appointed by him to 
answer ccncerning the same; and such proceedings may 
thereupon Le had for the application of the property of 
the judgment debtor toward the satisfaction of the judg- 
ment, as are provided upon the return of an execution. 
Instead of the order 
{}uiring the attendance of the judg- 
ment debtor, the judge P\
Y, r'90n affidavit of the judgment 
creditor, hi9 agent, or attorney, if it appear to him that 
there is danger of the debtor absconding, order thé sheriff 
to arrest the debtor, and bring him before such judge. 
Upon being brought before the judge, he ma;r be orde Jed 
to enter into an undertaking, with sufficient surety, that he 
win attend from time to time before the judge or referee, 
as may be directed during the pendency of proceedings 
and unti] the final termination thereof, and will not in the 
IP 
d!ltime è
(;'Pose of any p:>rtion of his \Jrope,'ty not 
exempt í:rom execution. In default of entering into such 
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undertaking he may be committed to prison. En. 1\Iarch 
11, 1872. Am'd. 1880, 5; 1880, 6. 
Cal. Rep. Cit. 57,522; 72,514; 72,515; 72,516; 116,374; 
119, 382; 119, 439. 
Prac. Act, sec. 239. En. April 29, 1851. Am'd. 1854, 63. 
Ca1. Rep. Cit. 7, 201; 7, 202; 7, 204. 
Witnesses may be required to appear and answer: Post, 
sec. 718. 
Application of property, of judgment debtor, to satis- 
faction of judgment: Post, sec. 719. 
Arrest of debtor, as provisional remedy: Ante, sees. 
478-504. 
Discharge of persons imprisoned, on civil process: POßt, 
sees. 1143-1154. 


fi 716. Any debtor of the Judgment debtor n-say p::ty the 
latter's creditor. After the issuing of an el<ecution against 
property, and before its return, any 1'13- son indebted to 
the judgment debtor may ray to the 
Ileriff fhe amount 
01. his debt, or so L:.uch t1.ih'ðof as may ba necessary to 
s
tisfy the execution; and the GLel:ifrs receipt is a suf- 
ficient dischar
e for the an:JU1\t s.' paid. En. March 11, 
1872. 
Cal. Rep. Cit. 57, 522; !1fi) 32
; !;g J 2"" 
; 103, 659; 103, 660. 
Prac. Act, sec. 
40. B,n. AprH 29, 1851. 
Cal. Rep. Cit. 7, 201; 
2, 171; 33, 528; 33, 529. 
Attachment: Compare sec. 54.4. 

 717. Ex
mination of debtors of Judgment debtor, or 
of U.ose hMving property belonging to him. After the is- A
7
7 
suing or return of an execution against property of the m 4 d. 
judgment debtcr, or of any Or:e of several debtors in the p. 59 
same judgment, or upon proof by affidavit or other\vise, to 
t
e satisfaction of the judge, that any person or corpora- 
tIon has property of such judgment debtor, or is indebted 
to him in an amount exceeding fifty dollars, the judge may, 
by an order, require such person or carporatlon, or any 
officer or member thereof. to appear at a specified time and 
place before him, or a referee appointed by him J and 
answel con
erniDg the same. En. March 11, 1872. 
Cal. Rep. Cit. 57, 522; 61, 435; 87, 182; 93, 648; 101, 325; 
113, 431; 116 J 374; 119, 382; 124, 564; 128, 168. 
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Prac. Act, sec. 241. En. April 29, 1851. 
Cal. Rep. Cit. 7, 201; 7, 202; 9, 265; 26, 589; 38, 523. 
Receiver: Ante, sec. 564. 
Referee: Ante, sec. 714. 



 718. Witnesses required to testify. Witnesses may be 
required to appear and testify before the judge or referee, 
upon any proceeding under this chapter in the S3.me man- 
ner as upon the trial of an issue. En. March 11, 187.2. 
Cal. Rep. Cit. 57, 522; 87, 182; 113, 431. 
Prac. Act, sec. 242. En. April 29, 1851. 
Cal. Rep. Cit. 9, 265; 26, 589. 
Witnesses, rights and duties of: 'Sees. 2064-2070. 



719 '719. Judge may order property to be appried on execu- 
A 'd tion. The judge or referee may order any property of a 

59' judgment debtor, not exempt from execution, in the hands 
p. of such debtor, or any other person, or due to the judgment 
debtor, to be applied toward the satisfaction of the judg- 
ment. En. March 11, 1872. 
Cal. Rep. Cit. 47, 132; 56, 265; 57, 522; 87, 182; 113, 431; 
119, 439; 124, 564. 
Prac. Act, sec. 243. En. April 29, 1851. 
Cal. Rep. Cit. 7, 202; 7,204; 9, 265; 26,589; 38,524; 38,525. 
Exempt from execution, what is generally: Ante, sec. 690. 
Wages, etc.: Sec. 1206. 



 720. Proceedings upon claim of another party to prop- 
i 72 f erty, or on denial of indebtedness to Judgment debtor. If 
:r d. it appears that a person or corporatJon, alleged to have 
p. 59 property of the judgment debtor, or to be indebted to 
him, claims an interest in the property adverse to him, or 
denies the debt, the court or judge may authorize by an 
order made to that effect, the judgment creditor to insti- 
tute an action against such person or corporation for the 
recovery of such interest or debt; and the court or judge 
may, by order, forbid a transfer or other disposition of sUCh 
interest or debt, until an action can be commenced and 
prosecuted to judgment. Such order may be modified or 
vacated by the judge granting the same, or the court in 
which the action is brought, at any time, upon such terms 
as may be just. En. March 11, 1872. 
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Cal. Rep. Cit. 51, 502; 56, 265; 56, 266; 57, 5
2; 61, 4:15; 
64, 358; 86, 6]6; 87, 182; 90, 565; 95, 386; 95, 387; 
101,325; 103,527; 108,528; 109,83; 109,84; 109,85; 
113, 431; 116, 372. 
Prac. Act, sec. 244. En. April 29, 1851. 
Ca!. Rep. Cit. 9, 26b; 9, 266; 38, 524; 38, 525; 38, 526; 
38, 527. 
Rpceiver: Ante, sec. 564. 
VI ages, etc.: Sec. 1206. 



 721. Disobedience of orders, how punIshed. If any 
person, party, or witness disobey an order of the referee, 
properly made in the proceedings before him, under this 
chapter, he nlay be punished by the court or judge 
orrlering the reference, for a contempt. En. March 11, 
1872. 
Cal. Rep. Cit. 47, 132; 57, 522; 68, 568; 99, 274; 133, 317. 
Prac. Act, sec. 245. En. April 29, 1851. 
Contempt: Secs. 1209 et seq. 


. 
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TITI
E x. 
ACTIONS IN PARTICULAR CASES. 
Chapter I. Actions for the Foreclosure of Mortgages, 

 
 726-729. 
II. Actions for Nuisance, Waste and Willful Tres- 
pass, jn Certain Cases, on Real Property, 

 
 731-735. 
III. Actions tc Determine Conflicting Cla
ms to 
Real Property, and Other Provisions Re- 
lating to Actions Concerning Real Estate, 

 
 138-751. 
IV. Actions for the Partition of Real Property, 

 
 752-80l. 
V. Actions for the Usurpation of an Office or 
Franchise, 
 
 802-810. 
VI. Of Actions Against Steamers, Vessels, and 
VI Of Actions Against Steamers, Vessels, and 
Boats, 
 
 813-827. 


CHAPTER I. 


ACTIONS FOR THE FORECLOSURE OF MORTGAGES. 



 726. Proceedings In foreclosure suits. 

 727. Surplus money to be deposited In court. 

 7
8. Proceedings when debt secured falls due at different Urn... 

 729. Oath and undertaking of commls
1oner. 



 726. Proceedings In foreclosure suits. There can be 
but one action for the recovery of any debt, or the en- 
forcement of any right secured by mortgage upon' real or 
personal property, which action must be in accordance 
with the provisions of this ch3.pter. In such action the 
court may, by its judgment, direct the sale of the encum- 
bered property (or so much thpI'pof as may be necessary), 
and the application of the proceeds of the sale to the 
payment of the costs of court, and the expenses of the 
sale, and the amount due plaintiff including, where 
th
 mortgage provides for the payment of attorney's fees, 
such sum for such fees as tho court shall find reasonable, 


. 
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not exceeding the amount named in the mortgage. The 
court may, by its judgment, or at any time after judg- 
ment, appoint a commissioner to sell the encumbered prop- 
erty. It must require of him an undertaking in an amount 
:fixe<1 by the court, with sufficient sureties, to be approved 
by the judge, to the effect that the commissioner will faith- 
fully perform the duties of his office according to law. 
Before entering upon the discharge of his duties he must 
:file such undertaking, so approved, together vlith his oath 
that he will faithfully perform the duties of his office. 
It it appear from the sheriff's return, or from the commis- 
sioner's report, that the proc
eds are insufficient, and a 
balance still remains due, judgment must then be docketed 
by the clerk, in the manner provided in this code for such 
balance against the defendant or defendants personally 
liable for the debt, and it becomes a lien on the real estate 
of such judgment debtor, as in other cases in which execu- 
tion may be issued. No person hOlding a conveyance from 
or under the mortgagor of the property n1ortgaged, or 
having a lien thereon, which conveyance or lien does not 
appear of record in the proper office at the time of the 
commencement of the action, need be nlade a f,arty to 
such action, and the judgment therein rendered, and the 
proceedings therein had, are as conclusive against the 
party holding such unrecorded conveyance or lien as if 
he had been a party to the action. If the court appoints a 
commissioner for the sale of the property, he must sell it 
In the manner provided by law for the sale of like prop- 
erty by the sheriff upon execution; and the provisi ons of 
chapter one, title nine, part two, of this code are hereby 
made applicable to sale8 made by such commissioner, and 
the powers therein given and the duties therein imposed 
on sheriffs are extended to such commissioner. In all 
cases heretofore, now or hereafter pendIng In the courts 
of this .state, in the event of the death, absence from the 
state, other disability or disqualification of the commis- 
sioner appointed to sell encumbered property under the 
foregoing provisions of this section, the court may, upon 
the happenIng of either the death, absence from the state, 
other disability or disqualification of the commissioner, 
appoint an elisor to perform the duties of such commis- 
sioner ",-hieh are then to be performed In such a
tion. 
The elisor so appointed shall give the undertakIng, and 
take the oath hereinbefore provIded to be given and 
taken by a commissioner, before enterIng upon the di
- 
charge of his duties, and shall thereafter perform all dnti?q 
left unperformed by the commissioner whom he is ap- 
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poInted to succeed, with like effect as If such duties had 
been performed by the COlnn1issioner. If the land mort- 
gaged consists of a sIngle parcel, or of t\yO or more con- 
tiguous parcels, sItuated in two or more counties, the 
court may, in its judgment, direct the whole thereof to 
be sold in one of such cuunties by the sheriff, commissioner 
or ells or , as the case may be, and upon such proceedings, 
9...nd with like effect, as if the ,vhole of the property were 
situated in that county. En. March 11, 1872. Am'd. 1893, 
118; 1895, 99; 1900-01, 48. 
Cal. Rep. Cit. 49, 679; 51, 242; 53, 39; 54, 614; 55, 20: 
55, 533; 57, 10; 58, 58; 62, 630; 63, 367; 63, 560; 
64, 232; 64, 862; 65, 513; 66, 98; 66, 335; 67, 236; 
67, 584; 72, 260; 77, 59; 78, 200; 79, 121; 80, 248; 
80, 358; 80, 355; 84, 156; 84, 157; 8
, 158; 84, 176; 
87, 161; 89, 487; 97, 289; 98, 493; 98, 494; 99, 418; 
102, 268; 102, 269; 102, 271; 103, 643; 104, 271; 105, 417; 
106, 196; 106, 197; 113, 466; 113, 467; 114, 128; 116, 119; 
117, 342; 117, 482; 118, 98; 118, 335; 118, 336; 118, 341; 
118, 420; 119, 22; 119, 291; 120, 497; 120, 498; 120, 499; 
120, 500; 121, 33; 121, 34; 121, 197; 121, 198; 121, 296; 
122, 36; 123, 215; 124, 166; 124, 417; 126, 109; 126, 286; 
126, 586; 127, 80; 127, 475; 127, 477; 127, 616; 127, 620; 
128, 491; 1

, 492; 129,163; 129,164; 130,514; 130, 515; 
133, 61; 133, 684; 134, 446; 136, 535; 137, 203; 13r. 71: 
138, 260; 140, 81; 140, 194; 140, 380; 141, 385; 1
1, 856; 
142, 473; 142, 476; 143, 77; 143, 475; 144, fH3; 1
5, 550; 
145, 651; 145, 553; 145, 554; 146, 7; 146, 10. 
Prac. Act, sec. 246. En. April 29, 1851. Am'd. IfSO, 3l)3: 
1861, 306; 1866, 704. 
Cal. Rep. Clt. 9, 551; 22, 125; 25, 347; 25, 
A.9; 
6, 580; 
27, 271; 28, 524; 28
 526; 30, 62J; 33, 483; 88, 355; 
39, 305; 4i, ?4.f; 5C, 518; 52, 671. 
Assistance, writ of: See sec. 1210. 
Act authoriziny court to rlx fee on foreclosure: See 
post, Appendix, title Mortgages. 
Injunction to restraIn waste by party in possession: 
Post, "Sec. 745. 
Judgment by default: Ante, sec. 585. Relief: Ante, 
secs. 580, 585. 
Personal property, mortgage of--Remedies: See Civ. 
Code, secs. 23[6-3011; post, sec. 2967. 
Place of trial: An te, sec. 392. 
Pleading written document: Ante, secs. 
47-449. 
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Foreclosure necessary to obtain possession: Post, see. 
744. 
Receiver: Ante, sec. 564. 
Lis pendens: Ante, sec. 409. 
'3everal mortgages or debts, installments, etc.: Post, 
sec. 728. 
Tender: Post, sec. 997. 

 727. Surplus money to be deposited in court. If there 
be surplus money remaining after payment of the amount 
due on the mortgage, lien, or encumbrance with costs, 
th
 court may cause the same to be paid to the person 
entitl-ed to it, and in the meantime may direct it to be 
deposited in court. En. March 11, 1872. 
Cal. Rep. Cit. 73, 268; 104, 271. 
Prac. Act, sec. 247. En. April 29, 1851. 
Deposit in court: Ante, sees. 572, 673,. 674; post, see. 
2104. 



 728. Proceedings when debt secured falls due at dif- 
ferent 'times. If the debt for which the mortgage, lien, 
or encumbrance is held. is not an due, so soon as sufficient 
of the property has been sold to pay the amount due, 
with costs, the sale must cease; and afterwards, as often 
as more becomes due, for principal or interest, the court 
may, on motion, order more to be s01d. But if the prop- 
erty cannot be sold in portions, without injury to the 
parties, the '\vhole may be ordered to be sold in the first 
instance, and the entire debt and costs paid, there being 
a rebate of interest where such rebate is proper. En. 
Ma rch 11. 1872. 
Cal. Rep. Cit. 62, 502; 92, 675; 97, 289; 104, 271; 126, 287; 
129, 186; 129, 187; 129, 188; 131, 189; 133, 256. 
Prac. Act, sec. 248. En. April 29, 1851. 
Ca1. Rep. Cit. 33, 528; 45, 166; 129, 187. 

 729. Oath and undertaking of commissioner. The 
commissioner, before entering upon his duties, must be 
sworn to perform them faithfully, and the court making 
the appointment shall require of him an undertaking, 
with sufficient sureties, to be approved by the court, in 
an amount to be fixed by the court, to the effect that 
he will faithfully perform the duties of commissioner, 
according to law. Within thirty days after such sale, 
the commissioner must :file with the clerk of the court in 
which the action is pending a verified report and account 
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of the sale, together with the proper affidavits, showing 
that the regular and required notice of the time and 
place of the sale was given, which report and account shall 
have the same force and effect as the sheriff's return in 
sales under execution. In all cases of sales made by a 
commissioner, the court in which the proceedings are pend- 
ing shall fix a reasonable compensation for the comm:s- 
sioner's services, but in no case to exceed the sum of ten 
dollars. En. Stats. 1893, 119. 
Cal. Rep. Cit. 130, 629. 


CHAPTER II. 


ACTIO
S FOR NUISANCE, WASTE, AND WILLFUL TRESPAss, 
IK CERTAIN CASES ON REAL PROPERTY. 



 731. Nuisance defined, and .actions for. 

 732. Waste, actions for. 

 733. Trespass for cutting or carrying away trees, etc., actions for. 

 734. ?t-Ieasur
 of damages in certain cases under the last section. 
I 735. Damages In actions for forcible' entry, etc., may be trebled. 



 731. Nuisance defined, and actions for. An action 

ay be brought by any person whose property is injuriously 
affected, or whose personal enjoyment is lessened by a nuis. 
ance, as the same is defined in section thirty-four hundred 
and seventy-nine of the Civil Code, and by the judgment 
in such action the nuisance may be enjoined or abated as 
well as damages recovered therefor. A civil action may be 
brought in the name of the people of the State of California 
to abate a public nuisance, as the same is defined in section 
thirty-four hundred and eighty of the Civil Code, by the 
C]istrict attorney of any county in which such nuisance" eX- 
ists, or by the city attorney of any town or city in which 
such nuisance exists, and e3.ch of said officers shall have 
concurrent right to bring such action for a public nuisance 
existing within a town or city, and such district a
 torney, or 
city attorney, of any county or city in which such nuisance 
exists must bring such action whenever directed by the 
board of supervisors of such county or whenever directed 
by the legislative authority of such town or city. En. 

1:arch 11, 1872. Am'd. 1905, 130. 
Cal. Rep. Cit. 50, 594: 51, 144; 65, 455: 66, 151; 66, 174; 
78, 464; 78, 616; 80, 343; 89, 29; 103, 238; 115, 463; 
128, 496; 130, 379; 141, 363; 144, 545; 146, 57. 
Prac. Act, sec. 249. En. April 29, 1851. 
Cal. Rep. Cit. 29, 159; 30, 575; 50, 194; 50, 594. 
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Nuisance-Definition: Compare Cîv. Code, sees. 3470, 
3480, 3481; also, see Civ. Code, sees. 3482, 3483, 3490; dam. 
ages: Civ. Code, sec. 3484. 
Lapse of time cannot legalize public: Civ. Code, Bee. 
3490; private action for public nuisance: Idem, sec. 3493. 
Common-law remedy: Ante, sec. 18. 
Power of boar1 of health to abate in San Francisco: 
S
e Pol. Code, sec. 3028. 



 732. Waste, actions for. If a guardian, tenant for life 
or years, joint tenant, or tenant in common of real prop- 
erty, commit waste thereon, any person aggrieved by the 
waste may bring an action against him therefor, ir which 
action there may be judgment for treble damages. En. 
March 11, 1872. 
Cal. Rep. Cit. 64,138; 64, 14
; 136, 310; 140, 679; 140, 680; 
142, 667. 
Pra.e. Act, sec. 250. En. April 29, 1851. 
Cal. Rep. Cit. 29, 513. 
Wa'ste: Anta, sec. 74t; enjlO
ning: Ante, sec. 745. 


I 733. Trespass for cuttihg O? carrying away trees, et
f 
actions f
W'. Any person who cuts down or carries off any 
wood or underwood, tree O!" timber, or girdles or otherwise 
injures any tree or timber on the land of another person, 
or on the street or highway in front of any person's house, 
vil1age or city lot, or cutivated grounds; or on the com- 
mons or public grounds of any city or town, or on the 
street or highway in front thereof. vlithout lawful author- 
Ity, is liable to the owner of such land, or to such city or 
town, for treble the amount of damages which may be 
assessed therefor, in a civil action, in any court having 
jurisdiction. En. March 11, 1872. 
Cal. Rep. Cit. 108, 201; 108, 205; 108, 206; 108, 207; 140, 
680. 
Prac. Act, sec. 251. En. April 29, 1851. 
Cal. Rep. Cit. 51, 3û4; 51, 306; 108, 206. 
Treble damages for injuries to trees: See C1v. Code, 
sec. 3346. 



 734. Measure of damages In certain cases under the 
last section. Nothing in the last section authorizes the 
recovery of more than th e just value of the timber taken 
from uncultivated woodland l for the repair of a publIc 
Code C1v11 Proo..-u. 
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highway or bridge upon the land, or adjoining. it. En. 
March 11, 1872. 
Prac. Act, sec. 
52. En. April 29, 1851. 
Cat Rep. Cit. 1, 396; 1, 438. 



 735. Damages in actions for forcible entry, etc., may 
be trebled. If a person recover damages for a forcible 
or unlawful entry in or upon, or detention of. any building, 
or any cultivated real property, judgment may be entered 
for three times the amount at which the actual damages 
are assessed. En. March 11, 1872. 
Cat. Rep. Cit. 138, 283. 
Prac. Act, sec. 253. En. April 29, 1851. 
Forcible entry and unlawful detainer, treble damages: 
Post, sec. 1174. 
Treble damages: See Civ. Code, sec. 3345. 


CHAPTER III. 


ACTIONS TO DETERMINE CONFLICTING CLAIMS TO REAL 
PROPERTY, AND OTHER PROVISIONS RELATING TO AC- 
TIONS CONCERNING REAL ESTATE. 



 738. 

 739. 

 740. 

 741. 

 742. 
I 7-43. 

 744. 

 745. 

 74
. 

 741. 

 748. 

 749. 

 749. 

 750. 
I 751. 


Action to quiet tit1e; trust under wUI; jury trIal. 
When plaintiff cannot recover costs. 
If plaintiff's tit1e t
rminates pendIng the suit, what he may 
recover, Rnd how verdict and judgment to be. 
When value ot Improvements can be allowed as a setoff. 
An order may be made to allow a party to survey and meas- 
ure the land In dispute. 
Order, what to contain, and how served. If unnecessary injury 
done, the party surveying to be lIable therefor. 
A mortg-age must Dot be deemed a conveyance, whatever ttg 
terms. 
When court may grant Injunction; durIng foreclosure, after 
Eale on execution, bE"fore ('onveyance. 
DamagE's may be recovered for Injury to the possession a.fter 
sale and before delivery of possessIon. 
ActIon not to be prejudicoo by atienaUon, pendIng suit. 

fining claIms, actbns concerning to be governed by local rt1Jf's. 
How servl
e may be made in action relating to real property. 
DetermInatIon of adverse cJaim of unknown owner. 
Notice to unknown owners, how served. 
J"udgment to be In accordance with evIdence. 


I 738. Action to quiet title; trust under will; .Jury trial. 
An action may be brought by any person against another 
who claims an estate or interest in real property, adverse 
to him, for the rurpose of determining such adverse claim; 
provided, however, that whenever in an action to quiet 
title to, or to determine adverse claims to, real property, 



291 


CO)lFL.ICTING CLAIMS. 


II 739, 1l.Z 


the vaJidity of any gift, devise, or trust, under any will, 
or instrument purporting to be a will, whether admitted 
to pro bate or not, shaLl be involved, such will, or instru- 
ffient purporting to be a will, Is admissible In evidence; 
and all questions concerning the validity of any gift, de- 
vise, or trust therein contained, save STIch as under the 
constitution belong exclusively to the probate jurisdiction, 
shall be finally determined in such action; and provided 
however, that nothing herein contained shall be con- 
strued to deprive a party of the right to a jury trial in any 
case where, by the law, such fight is now given. En. March 
11, 1872. Am'd. 1895, 73. 
Cal. Rep. Cít. 52, 433; 53, 19; 53, S98; 53, 654; 56, 247; 
65, 404; 65. 605; 66, 338; 66, 555; 66, 559; 66, 562; 
66, 563; 66, 565; 67, 484; 69, 593; 71, 186; 71, 188; 
73, 96; 73, 552; 74, 497; 74, 498; 74, 499; 75, 123; 
17, 296; 77, 352; 79, 300; 79, 446; 80, 340; 80, 342; 
80, 465; 81, 130; 83, 592; 83, 608; 83, 609; 83, 614; 
84, 4:67; 86, 361; 86, 557; 86, 564; 86, 582; 87, 53; 
88, 123; --8, 127; 89, 599; 90, 3; 90, 343; 92, 10; 
92, 14-; 94, 368; 94, 4:66; 94, 467; 98, 419; 103, 217; 
108, 676; 109, 59; 111, 600; 116, 500; 117, 61; 120, 516; 
122, 544; 125, 672; 126, 474; 127, 509; 127, 510; 129, 677; 
132, 696; 132, 697; 134, 336; 135, f12; 136, 483; 137, 473; 
138, 156; 147, 5. 
Prac. Act, sec. 254. En. April 29, .1t15L 
Cal. Rep. Cit. 9, 271; 13, 114; 15, 262; 21, 243; !i, 510; 
25, 44; 25, 252; 25, 437; 25, 518; 28, 202; 28, 647; 
28, 649; 28, 655; 29, 57; 31, 287; 32, 110; 32, 628; 
84, 371; 34, 559; 34, 565; 35, 34; 36, 314; 36, 321; 
37, 307; 87 1 440; 39, 17; 39, 19; 41, 62; .2, 644; 
43, 215; 56, 248; 79, 446; 80, 465. 
Determining claim to personalty: Post, sec. 1050. 
Parties: Ante, sees. 379, 380, 381. 

 739.. When pia intiff cannot recover costs. If the 
defendant in such action disclaim In his answer any In- 
terest or estate in the property, or suffer judgment to be 
taken against him without answer, the plaintiff cannot 
recover costs. En. March 11, 1872. 
Cal. Rep. Cit. 79, 447; 83, 598; 83, 609; 12
 148. 
Prac. Act, sec. 255. En. April 29, 185L 
Costs: Post, sees. 1022 et seq. 

 740. If plaintiff's title terminates P endin g the suit , S740 
Am'd. 
what he may recover, and how verdict and judgment to bo.. 
p.460 
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In an action for the recovery of rea! property, where the 
plain tiff shows a righ l to recover at the time the action 
was commeBced, but it appears that his right has ter- 
minated during the pendency of the action, the verdict and 
judgment must be according to the fact, and the plain- 
tiff may recover damages for withholding the property. En. 
March 11, 1872. 
Prac. Act, 'sec. í56. En. April 29, 1851. 
Cal. Rep. Cit. 27, 246; 28, 448; 30, 473; 30, 475; 30, 476; 
30, 477. 
Pendency of action: Post, sec. 1049. 


9 741. When value of Improvements can be allowed as a 
setoff. When damages are claimed for withholding the 
property recovered, upon which permanent improvements 
h3.ve been made by a defendant, or those under whom he 
claims, holding under color of title adversely to the claim 
oi the plaintiff, in good faith, the value of such improve- 
ments must be allowed as a setoff against such damages. 
En. 1\Iarch 11, 1872. 
Cal. Rep. Cit. 73, 175; 82, 127; 85, 401; 108, 210. 
Prac. Act, sec. 257. En. April 29, 1851. 
Cal. Rep. Cit. 14, 467; 1.8, 696; 31, 495; 35, 355. 
Counterclaim.-Unless defendant sets it up, it is waived: 
Ante, sec. 439. Counterclaim generally: Ante, sec. 438. 



 742. An order may be made to allow a party to survey 
and n1easure the land in dispute. The court in which an 

étion is pending for the recovery of real property, or for 
ðr-
mages for an injury thereto, or a judge thereot, may, 
('íÌ motion, upon notice by either party, for good cause 
S!1(t"v{n, grant an order allowing to such party the right 
to enter upon the property and make survey and meas- 
tll-ement thereof, and of any tunnels, shafts, or drifts there- 
in, for the purpose of the action, even though entry for 
such purpose has to be made through other lands belong- 
Ing to parties to the action. En. March 11, 1872. Am'd. 
1J
O, 11. 
!'rac. Act, sec. 258. En. Aprll 29, 1851. Am'd. 1860, 304. 
Order for survey where title to land in two counties dis- 
v'tIted: See Pol. Code, sec. 4270. 
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 743. Order, what to contain, and how served. If un. 
necessary injury done, the party surveying to be liable 
therefor. The order must describe the property, and a 
copy thereof must De served on the owner or occupant; 
and thereupon such party may enter upon the property, 
with necessary surveyors and a.ssistants, and make such 
survey and measurement; but if any necessary i
jurY' be 
Gone to the property, he is liable therefor. En. ìvIarch 11, 
1872. 
Prac. Act, sec. 259. En. April 29, 1851. 


'- 
 744. A mortgage r(1ust not be deemed a conveyance, 
whatever its terms. A mortgage of real propprty shall not 
be deemed a conveyance, whatever its terms, so as. to 
enable the owner of th
 mortgage to recover possession of 
the real property without a forecl0sure and sale. En. 
March 11, 1872. 
Cal. Rep. Cit. 57, 482; 57, 483; 62, 630; 66, 615; 76, 180; 
98, 494; 100, 254; 120, 179. 
Prac. Act, sec. 260. En. April 29, 1851. 
Cal. Rep. Cit. 14, 264; 17, 591; 17, 592; 22, 
61; 29, 19; 
29, 255; 36, 48; 36, 51; 36, 59; 36, 63; 76, 180; 144, 32; 
144, 33. 
Conveyance deemed mortgage: Civ. Code, sees. 2924, 
2925; proof: 
iv. Code, sec. 2925; mortgagee's possession: 
Civ. Code, sec. 2927. 



 745. When court may grant injunction; during fore- 
closure, after sale on execution, before conveyance. The 
court may by injunction, on good eause shown, restrain 
the party in possession from doing any act to the injury 
of real property during the foreclosure of a mortgage 
thereon; or, after a sale on execution, before a conveyance. 
En. March 11, 1872. 
Prac. Act, sec. 261. En. April 29, 185L 
Cal. Rep. Cit. 80, 497. 
Injunction, generally: Ante, sees. 525-533. 
Receiver: Ante, sec. 564, subd. 2. 
Waste: Civ. Code, sec. 2929. 
Foreclosure of mortgage: Ante, sec. 726. 
Execution sales: Ante, sees. 694 et seq. 

7 46. Damages may be recovered for injury to the pos- 
session after sale and' before delivery of possession. 
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When real property has been sold on execution, the pur- 
chaser thereof, or any person who may have succeeded to 
his interest, n1ay, after his estate becomes absolute, recover 
damages for injury to the property by the tenant in pos- 
session after sale r nd before possession is deUvered under 
thù conveyance. En. March 11, 1872. 
Frac. Act, sec 262. En. April 29, 185L 
Lis pendens: Ante, sec. 409. 



 747. Action not to be prejudiced by alienation, pend- 
rng su it. An action for the recovery of real property 
against a person in possession cannot be prejudiced by any 
alienation ma.de by such person, either before or after the 
commencement of the action. En. March 11, 1872. 
Prac. Act, sec. 263. En. April 29, 1851. 
Cal. Rep. Cit. 71, 476. 


. 

 748. Mining claims, actions concerning to be governed 
by local rules. In actions respecting mining claims, proof 
must be admitted of the customs, usages, or regulations 
established and in force at the bar or diggings embracing 
such claim; and such customs, usages, or regulations, when 
not in conflict with the laws of this state, must govern the 
decision of the 
tion. En. 
furch 11, 1872. 
. 
Prac. Act, sec. 621. En. April 29, 1851. 
Cal. Rep. Cit. 5, 100; 26, 272; 26, 533; 31, 393; 69, 383. 



 749. How service may be made in action relating to 
real property. Service may be made by publication in 
actions relating to or the subject of which is real property 
in this state, when any defendant has or claims any adverse 
interest or estate therein, and where the person on whom 
the service is to be made resides outside of the state, or 
cannot, after due diligence, be found within the state, or 
conceals himself to avoid the service of summons, or is a 
foreign corporation having no managing or business agent, 
cashier, or secretary within the state, and the fact appear- 
ing, by affidavit, to the satisfaction of the court or judge 

hereof, and it also app
aring- by such affidavit or. by the 
verified complaint on file that a cause of action exists 
against the defendant in respect to whom the service is to 
be made, or that he is a necessary or proper party to the 
action, such judge may make at! order that the service 
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be made by publication of summons. Service by pub- 
hC3.tion and proof of service of a copy of the summons and 
complaint in actions under this title shall be sufficient, it 
made in accordance with sections four hundred and thirteen 
and four hundred and fifteen of this code. En. Stats. 
1891, 278. 
This section was not superseded by the next section 749, 
adopted in 1901 and amended in 1903 under the principle 
of Ex parte Ruffin, 119 Cat 487. 


I 749. Determination of adverse claim of known and 
unknown owner. An action may be brought to det
rmine 
749 
the adverse claims to and clouds upon title to real property =tepl'd 
by a person who, by himself or by himself and his prede- p. 460 
cessors in interest, has been in the actual, exclusive and 
adverse possession at such property continuously for twenty 
years prior to the filing of the complaint, claiming to 
own the same in fee against the whole world, and who has 
paid all taxes of every kind levied or assessed against the 
property during the period of five years continuously next 
preceding the filing of the complaint. Said action shall 
be commenced by the filing of a verified complaint averring 
the matters above enumerated. The said complaint may 
include as defendants in such action, in addition to such 
persons as appear of record to have, all other persons who 
are known tó the plaintiff to have, some clairr... or cloud on 
the lands described in the complaint adverse to plaintiff's 
ownership, or other persons unknown claiming any right, 
interest or lien in such lands, or cloud upon the title ot 
plaintiff thereto, and the plaintiff may describe such un- 
known defendants in the complaint as follows: "also all 
other persons unknown, claiming any right, title, estate, 
lien or interest in the real property described in the com- 
plaint adverse to plaintiff's ownership, or any cloud upon 
plaintiff's title thereto." '
lithin ten days after the fl1ing 
of the complaint, plaintiff shall file, or cause to be filed, 
in the office of the county recorder ot the county where 
the property is situated, a notice of the pendency of the 
action, containing the matters required by section four 
hundred and nine of this code. En. Stats. 1900-01, 579. 
Am'd. 1903, 104. 
Cal. Rep. Cit. 115, 276. 
See see. U2. ante. 
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 750. Notice to unknown owners, how served. Within 
one year after the filing of the complaint, as required by 
the preceding section, a summons must be issued, which 
shall contain the matters required by section four hundred 
and seven of this code, and in addition a description of the 
property and a statement of the object of the action. In 
said summons the said unknown defendants shall be desig- 
nated as in the complaint. Within thirty days after the 
issuance of the summons, the plaintiff shall post or cause 
to be posted a copy thereof in a conspicuous place on the 
property. All defendants residing in the state of Califor- 
nia, whose place of residence is known to the plaintiff 
shall be served personally. After service on all such 
defendants has been made, the plaintiff, or his agent, or 
attorney, shall make and file an affidavit wherein there 
shall be stated the names of the defendants who have been 
served personally, the na1mes of the defendants who reside 
out of the state and their pl
es of residence, if known 
to the plaintiff, and the names of the defendants residing 
in or out of the state whose place of residence is unknown 
to the plaintiff, and thereupon the court or a judge thereot 
shall make an order directing the said summons to be 
served upon the defendants residing out of the state, whose 
place of residence is known to the plaintiff and upon the 
defendants residing in or out of the state, whose place ot 
residence is unknown to the plantiff, and upon all the 
uLknown defendants as stated in the complaint and sum- 
mons, by publication in some news,paper of general circu- 
lation printed and published in the county where the 
property is situated, and if there be no such paper in such 
county, then in some a'Ò.joining 'county, to be designated by 
the court or judge thereof, which publication shall be for 
once a week for two successive months. A copy of the 
summons and complaint, within ten days after the making 
of 'Said order, properly addressed and with the postage 
thereon fully r,repaid, shall be mailed to each of the 
defendants who reside out of the state, at their place ot 
re.3ldence, if known, and also to the defendants residing 
in or out of the state whose place of residence is unknown 
to plaintiff, addressed to them at the county 'Se3.t of the 
county where the action is commenced. All such unknown 
persons so served shall havé the same rights as. are pro- 
vided by law in cases of all other defendants named, upon 
whom service Is made by publication, or personally, and the 
action shall proceed against such unknown persons in the 
same manner as against the defendants who are named 
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upon whom .service is mad
 by publIcation or personally 
and with like effect; and any such unknown person who 
has or claims to have any right, title, estate, l:.en or Inter- 
est In the said property, or cloud on the title thereto, 
adverse to plaintiff, at the time of the COlllmencement of 
the action, who has been duly served as aforesaid, and 
anyone claimIng under him, shall be concluded by thA 
judgment in such action as effectually as If the action was 
brought against the said person by his or her name and 
personal service of process was obtained, notwithstanding 
any such unkno,vn person ma.y be under legal disability. 
Service shall be deemed comp1ete upon the completion of 
the publication. En. Stats. 1900-01, 679. Am'd. 1903, 104. 


I 751. Judgment to be In accordance wIth evidence. 
'\Then the summons has been served as provided in the 
preceding section and the time for answering has expireè, 
the court ShEll proceed to hear the case as in other cases 
and shall have 
urisdic:ion to examiv.e into and determine 
the legality of plaintiff's title and -of the title and clai.m 
of all the defendants and of all unknown persons, and to 
that end must not enter any judgment by default, but must 
in all cases require evidence of plaint
ff's title and pos- 
session and hear such evidence as may be offered respect- 
ing the claims and titJe of any of the d3fendants and must 
thereafter direct judgment to be entered in accordance 
with the eviaence and the law. The court before procee1- 
ing to hear the case must require proof to be made that 
the summons has been served and posted as hereinbefore 
dIrected and that the required notice of pendency of acfìon 
has been flIed. The judgment after it has become final Is 
conclusive against alI the persons named in the summons 
and complaint who have been served and against all un- 
known persons as stated in the complaint and summons 
who have been served by publication, but shall not be 
conclusive against the state of California or the United 
States. Said judgment shaH have the effect of a judgment 
in rem except as against the state of California and the 
United States; and prov!èed furt11er, that the said judg- 
ment shall not bind or be conclusive agaInst any person 
claiming any estate, tltlf', right, po
ses8ion or Hen to the 
property under the plaintiff or his pradecess0rs in interest" 
which claim, lien, estate or right 01 p08SeSS
O:l has arisen 
or been created by the plaintiff or his pre-decessors in 
interest withIn twenty years prIor to the flUng of the com- 
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plaint. The remedy provided in this and the tv;To preceding 
sections shall be construed as cumulative and not ex- 
clusive of any other remedy, form or right of ection or 
proceeding now allowed by law. En. Stats. 1900-01, 579. 
Am'd. 1903, 106. 
D,2crees affecting realty to be recorded: See Pol. Code, 
Bec. 4238. 


CH1.:-?TER IV. 


.ACTIONS FOR THE PARTITION OF REAL PROPERTY. 


I 752. Who may bring actions for part1 tlon. 

 753. Intereó.
B of all parties must be set forth in the complaint. 

 754. Lienholde1'iI r..ot \)! record need r..ot be nUl-de parties. 

 755. Plafntiff must file notice of I1s pendens. 
A 756. Summons must be directed to all persons interested in the prop- 
erty. 
I 757. Unknown partie!. may be served by publ1cation. 
fi 758. Answer of ðe-fendants, 
,/h.9.t to contain. 

 759. The rights or a
l parties may be ascertained In the action. 

 760. Partial pal'Utlcn. 

 761. Lienholders mUf:t bt:' ma
e parties, or a referee be appointed to 
ascerta.in the
r I"i.:;h t:J. 

 762. Lienholders must be notified to appear before the referee ap- 
pointed. 
I 763. The court may order & sale or partition, an'J appoint referees 
therefor 
G 764. Partition must be made according to the rights of the parties, 
as determined by the court. . 
fi 765. Referees must make a report of their proceedings. 
I 766. The court may set aside or affirm report, and enter judgment 
thereon. Upon whom judgment to be conclusive. 
fi 767. Judgment nol to affect tenants for years to the whole prop- 
erty. 

 768. Expenses Of part1tl.::m must be apportioned among the parties. 

 769. A lien on an und
vlded Interest of any party Is a charge only 
on the share asslgne-J to such party. 

 770. Esta te for Ufe or years may be set off in a part ot the prop- 
erty not sold, when not all sold. 

 771. Application of proceeds or sale of encumbered property. 

 772. Party hOlding other securities may be required first to ex- 
haust them. 

 773. Proceeùs 0[ sale, dlsr;osftfon of. 

 774. When paid into court, the caUf:e may be continued for the 
determination of the claims of the parties. 

 7;5. Sales by referees must be at public auction. 

 776. ThE; court must dIrect the terms of sale or credit. 

 777. Referees may take securltteR for purchase money. 

 778. Tenants whose estate has been sold shall receive compensation. 
G 779. The 
ourt may fix such compensation. 
I 780. 'l'he court must protect tenanta unknown. 
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I 781. The court mu!!t a
certafn an':] seCIJre the value of future con- 
tingent or vested interests. 
I 782. Terms ot !lale must be made known at the time. Lots must 
be Bold separately. 
I 783. Who may not be purchasers. 
G 7R4. Referee mUlJt make a report of the sale to the court. 
fi 785. If confirmed, conveyances may be executed. 
A 786. Proceeding If a liEnholder become a purchaser. 
G 787. Conveyance must be recorded, and w1l1 be a bar against partlfls. 
. 788. Proceeds of sale belonging to parties unknown must be In. 
vested for their benefit. 
I 789. Inve!ltment must be made In the name of the clerk of the 
county. 
I 790. When the Interests of the parties are ascertaIne:d, securities 
must be taken In their names. 
I 791. Duties ot thE' clerk makIng investments. . 
G 792. When unequal partition Is ordered. compensation may be ad- 
judged in certain cases. 
G 7
. The share of. an lnfan t may be paid to hi!: guardian. 
G 794. The guardian of an insane person may receive the proceeds or 
such party's In terest. 
I 796. A guardian may consent to partition without action, and exe- 
cute releases. 
I 7
6. Costs of partition a Hen upon sharps of parceners. 

 797. The court, by consent, may appoInt a sIr..gle refel'f'ee. 
ø 798. Expenses of prevIous litigation for common benefit allowed. 

 799. Abstract ot title In action for partition-When cost of allowed. 

 800. Abstract, how made and verifie
. 
'801. Interest allowed on disbursements made und-er dfrpcUon of tho 
court. 
Q
tn. Cit. to Chap.-Cal. Rep. Cit. 64, 829; 91, 410. 
fi 752. Who may bring actions for partition. When 
several cotenants holè and are in possession of real prop- 
erty as parceners, joint tenants, or tenants in common, in 
which one or more of them have an estate of inheritance, 
or for life or lives, or for years, an action may be brought 
by one or more of such persöns for a partition thereof 
accor?ing to the .respective rights of the persons interested 
thereIn, and for a sale of such property, or 
 part thereof, 
if it appear that 2, partition cannot be rùade without great 
prejudice to the owners. En. March 11, 1872. 
Cal. Rep. Cit. 53, 25; 58, 592; 64, 614; 65, 47; 84, 418; 
86,526; 86, 530; 106,686; 126,483; 141,385; 144, 29; 
145, 164. 
Prac. Act, sec. 264. En. April 29, 1851. Am'd. 1854, 63; 
1866, 704. 
Cal. Rep. Cit. 26, 78; 27, 331; 35, 586. 
Partition of dominant tenements, easements.: Civ. Code, 
sec. 807. 
Intervention: Ante, sec. 381. 
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 753. Interests of all r:
rtfes must he .;
t forth in th
 

7
3 complaint. rfhe interests of all persons in the property, 

 d. whether such persons be known or unknown, must be set 
J. .60 forth in the complaint specifically and particularly, as far 
as known to the plaintiff;. and if one or more of the parties, 
or the share or quantity of interest of any of the parties, 
be unknown to the plaintiff, or be uncertain or contingent, 
Or the ownership of the inheritance depend upon an execu- 
tory devise, or the remainder be a contingent remainder. 
so th:.t such parties cannot be nalned, that fact must be 
set forth in the complaint. En. 1\1arch 11, 1872. 
Co.1. B-ep. C'lt. 48, 394; 64, 614; 130, 501; 137, 426; 139, 172; 
144, 29. 
Prac. Act, sec. 265. En. April 29, 1851. 
CaI. Rep. Cft. 27, 331; 27, 336; 32, 294; 32, 295. 
Complaint in partition-Complaint generally: Ante, sec. 
426; parties: Post, sec. 754; ante, secs. 384, 387. 
Unknown persons, use of fictitious names: Ante, sec. 
474; and as to summons: Post, sec. 756. 
Abstract of title-Procured before suIt: Post, sec. 799. 



 754. Lienholders not of record need not be made 
parties. No person having a conveyance of or claiming a 
lien on the property, or some part of it, need be made a 
party to the action unless such conveyance or lien appear 
of record. En. l\1arch 11, 1872. 
Cal. Rep. Cit. 58, 39. 
Prac. Act, sec. 266. En. April 29, 1851. Am'd. 1866, 704. 


A 755. Plaintiff must file notice of lis pendens. Imme- 
diately after filing the complaint in the superior court, the 
plaintiff must record in the office of the ree-order of the 
county or of the several counties in which the property is 
situated, a notice of the pendency of the action, containing 
the names of the parties so far as known, the object of the 
action, and a description of the property to be affected 
thereby. Fro
m the time of flUng such notice for record, aU 
persons shall be d
emed to have notice of the pendency ot 
the action. En. Mareh 11, 187Z. Am'd. 1873-4. 325: 1880, 
11. 
Cal. Rep. C1t. 106, 688. 
Prac. Act, sec. 267. En. April 29, 1851. Am'd. 1866, 705. 
Lis vendens: Sec. 409. 
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 756. Semmons must be directed to all persons inter- 
ested in the property. The summmons must be directed to 
all the joint tenants and tenants in common, and all persons 
h::aving any interest in, or any liens of record by mortgage, 
judgment, or otherwise, upon the property, or upon any 
particular portion thereof; and generally, to all persons 
urlrnown v!ho have or claim any interest in the property. 
En. 1Iareh 11, 1872. 
Cal. Rep. Cit. 53, 371; 58, 594. 
Prac. Act, sec. 268. En. April 29, 1851. 
Cat. Rep. Cit. 35, 592. 
Summons in partition, generally: Ante, sees. 405-416; 
and as to contents: See ante, sec. 407. 



756 
Am'd. 
p.460 



 757. Unknown parties may be served by publication. 
If a partion having a share or interest is unknown, or any 
OTIe of the known parties reside out of the state, or cannot 
be found therein, and such fact is made to appear by affi- 
d
vit, the summons may be served on such absent or 
unknown party by publication, as in other cases. When 
p
Jjlication is made, thë summons, as publisÌled, must be 
accompanied by d brief description of the property which 
is the subject of the action. En. l\'Iarch 11, 187-2. 
Prac. Act, sec. 269. En. April 29, 1851. 
Service by publication: Ante, sees. 412, 413. 



 758. Answer of defendants, what to contain. The 
758 
defendants who have been persona!Iy served with the Am'd. 
summons and a copy of the complaInt, or who have ap- 460 
peared without such service, must set forth in their p. 
answers, fully and particularly, the origin, nature, and 
extent of their respective interests in the property; and 
if such defendants clahn a lien on the property by mort- 
gage, judgment, Or otherwise, they must state the original 
amount and date of the same, and the sum remaining due 
thereon; also whether the same has been secured in any 
other way or not; and, if secured, the nature and extent 
of such security, or they are deemed to have waived their 
right to such lien. En. Þtiarch 11, 1872. 
Cal. Rep. Cit. 53, 371; 58, 595; 117, 675; 144, 761. 
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Prac. Act, sec. 270. En. April 29, 1851. Am'd. 1866, 705. 
Cal. Rep. Cit. 1, 199; 32, 295. 
Answer in partition-Pleading disbursements: Post, sec. 
'198; ans",ver generally: Ante, sec. 437. 
Noti'ce, as to abstract of title: Post, sec. 799. 

75,9 
 759. The rights of all parties may be ascertained in 
A
6
. the action. The rights of the several parties, plaintiff as 
p. well as defendant, may be put in issue, tried, and deter- 
mined in such action; and when a sale of the premises is 
necessary, the title must be ascertained by proof to the 
satisfaction of the court, before the judgment of sal
 can be 
made; and where service of the complaint has been made 
by publication, like proof n1ust be required of the right of 
th0 absent or unknown parties, before such judgment is 
rendered; except that where there are several unkno,vn 
persons having an interest in the property, their rights way 
be considered together in the action, and not as between 
themselves. En. l\Iarch 11, 1872. 
Cal. Rep. Cit. 58, 593; 64, 609; 64, 612; 64, 614; 64, 618; 
64, 629; 116, 433; 144, 29; 144, 761. 
Prac. Act, sec. 271. En. April 29, 1851. 
Cal. Rep. Cit. 1, 183; 2, 161; 27, 335; 32, 294; 58, 593. 
Final judgment: Post, sec. 766. 
Parties: Ante, secs. 381, 384; post, sec. 761. 
Intervention: Ante" sec. 387. 

 760-. Partial partition. \Vhenever from any cause it 
is, in the opinion of the court, impracticable or highly in- 
. convenient to make a complete partition, in the first 
instance, among all the parties in interest, the court may 
first ascertain and determine the shares or interest re- 
spectively held by the original cotenants, and thereupon 
aújudge and cause a partition to be made, as if such 
original cotenants were the parties and sole parties in 
interest, and the only parties to the action, and thereafter 
may proceed in 1ike manner to adjudge and make partition 
separately of each share or portion so ascertained and 
allotted, as between those claiming under the original 
tenant to whom the same shaH have been so set apart, or 
may allow them to r3main tenants in common thereof, as 
they may desire. En. .March 11, 1872. 
Cal. Rep. Cit. 64, 609; 64, 610; 64, 612; 64, 627; 64, 630; 
64, 631; 64, 632; 80, 497; 90. 482. 
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Prac. Act, sec. 272. En. April 29, 1851. R.ðp. 1.8i2., 
8. 
En. 1866, 7a5. 
Cal. R
p. Cit. 1, 182; 36, 115. 


fi 761. Lienholders must be made parties, or a rc'r

e 
be appointed to ascertain their rights. If it appears to A. 
/61 
the court, by the certificate of the county recort1er or Þ 117'C/. 
county clerk, or by the sworn Or verified statement of anJ · 46 1 
person who may have examined or searched the records, 
that there are outstanding liens or encumbrances of recotd 
upon such real property, or any part or portion. thereof, 
which existed and "Tere of record at the time of the COLJ.- 
mencement of the action, and the persons holding such 
liens are not made parties to the action, the court must 
either order such persons to be made parties to the action, 
by an amendment or supplemental complaint, or app
int a 
referee to ascertain whether or not such lien or enCUTJ.- 
brances have been paid, or if not paid, what am
1J.::t 
remains due thereon, and their order among the li
ns ur 
encumbrances severally held by such persons and the 
parties to the action, and whether the amount remaitling 
due thereon has been secured in any manner, an -1 if se- 
cured, the nature and extent of the security. En. March 
11, 1872. 
Cal. Rep. Cit. 64, 612; 79, 443; 80, 500. 
Prac. Act, sec. 273. En. April 29, 1851. Am'd. 1862, 88. 
Cal. Rep. Cit. 80, 497. 



 762. Lienholders must be notified to appear before 
the referee appointed. The plaintiff must cause a notice to 
be served, a reasonable time previous to the day for appear- 
ance before the referee appointed as provided in the last 
section, on each person having outstanding liens of record, 
who is not a party to the action, to appear before the 
referee at a specified time and place, to make proof, by his 
own affidavit or otherwise, of the amount due or to become 
due contingently or absolutely thereon. In case such 
pe:son be absent, or his residence be unknown, service 
may be made by publication, or notice to his agents, under 
the direction of the court, in such manner as may be proper. 
The report of the referee thereon must be made to the 
court, and must be confirmed, modified, or set aside, and 
a new reference ordered, as the justice of the case may 
require. En. March 11, 1872. 
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Cal. Rep. Cit. 64, 612; 80, 5ÛO. 
Prac. Act, sec. 274. En. April 29, 1851. 



763 
 763. The court may order a sale or partitiorw, aud 

m'd. appoint referees therefor. If it be alleged in the corù- 
J.461 plaint and established by evidence, or if it appear by the 
evidence without such allegation in the complaint to the 
satisfaction of the court, that the property or any part ût 
it is so situated th
.t partition canDot be made without 
great prejudice to the own.ers, the court may order a sale 
thereaf, otheIwisð, upon the requisite proofs being made, 
it must orobr a partition aOOOi ding to the respætive 
rights of the parties as ascertain3d by the court, a..nd p,p- 
point three referees therefor, an.d must designate the por- 
tion to remain undivided for thoa owners whGse interests 
reæ.2Ìn unknown, or are nnt ascertained; provided, that 
Wh8ll th
 site of an incorporate city or town is included 
withiu the exterior boundaries of the prope:rty to be par- 
tition
d, then, on said fact being established by evidence, 
the follow
 ng proceedin6's shall be had. The court sl12011 
thereupon direct the referees to survey and appraisa tha 
entire. properly to be partitioned by actual lots and sub- 
di visions then existing in the actual possession of the sev- 
eral tenants in common, exclusive of the value of im- 
provements thereon, first setting apart necessary portions 
of the property for ways, roads, and streets, as in sec- 
tion seven hundred and sixty-four of this code provided, 
and to report suc
 survey and separate appraisement on 
each lot and subdivision to the court. The court may 
confirm, change, modify, or set aside the report in whole 
or in part, and if necessary appoint new referees. When, 
after the final confirmation of the report of such survey 
and appraisement, it shall appear by evidence to the satis- 
faction of the court that an equitable partition of the 
\vhole property is impracticable, and a sale of the site 
of such city or town, or any portion thereof, win be for 
the best interests of the owners of the whole property, 
it shan order a sale thereof; provided, that within sixty 
days thereafter any tenant in common, or tenants in com- 
mon, having improvements erected on any town or city lot 
or subdivision included in such order of sale, shaH have 
the pri'Jr right to purchase the same at su
h appraised 
valuation, and may pay into court the amount so ap- 
praised as the value thereof, and upon such payment the 
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title shall vest in such purchaser r')r purchasers, and 
the court shall cause to be executed t.PJ said referees a 
deed for such lot or subdivision in fee ana in severalty to 
such purchaser or purchasers, such further uroceedings 
shall then be had as to the remainder of the proÞ
rty, and 
the money so paid to the court, as by this chapter þ1'ovid- 
ed. If, during the pendency of the action, any of the 
parties die, or become insane or otherwise incompetent, 
the proceedings shall not for that cause be delayed or 
suspended, but the attorney "rho has appeared for su
h 
party may continue to represent such interest; and in case 
any such party has not appeared by an attorney, the court 
shall appoint an attorney to represent the interest which 
was held by such party, until his heirs or legal representa- 
tives, or successors in interest, shall have appeared in 
the action; and an attorney so appointed shall be allowed 
by the court a reasonable compensation for his services, 
which may be taxed as costs a 
ainst the share or interest 
represented by such attorney, and may be adjudged a lien 
thereon, in the discretion of the court. En. March 11, 
1872. Am'd. 1880, 60. 
Cal. Rep. Cit. 59, 532; 64, 609; 64, 614; 64, 618; 64, 
629; 67, 201; 80, 501; 84, 418; 90, 455; 117, 680; 
130, 182; 137, 56. 


Prac. Act, sec.. 275. En. April 29, 1851. 
'Bale, proceedings on: Post, sees. 770-795. 
Partition of the dominant tenement, burjen must be 
apportioned: Civ. Code, sec. 807. 
Referees: Post, sec. 791. 
Modifying decree: Post, sec. 766. 


'
764 
 764. Partition must be made a
cording to the rights 
Am'd.of the parties, as determined by the court. In making par- 
p.462 tition, the referees must divide the property, and allot 
the several portions theTeof to the respective partiès, 
quality and quantity relatively considered, according to 
the respective rights of the parties as determined by the 
court, pursuant to the provisions of this chapter, designat- 
ing the several portions by proper landmarks, and may 
Code Clvll Proc.-20. 
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employ a surveyor wit1l the necessary assistants to 
id 
them. Before maki'ng partition or sale, the refere-as may, 
whenever it will be for the advantage of those interested, 
set apart a pOrtion of the property for a way, road, or 
street, and the portion so set apart shall not be assig-J1ðd 
to any at the parties or sId, but shall remain an open 
and public way, road, or street, unless the referees shall 
set the same apart as a private way for the use of the 
parties interested, or some of them, their heirs and as- 
signs, in which case it shall remain such private way. 
Whenever the referees have laid out on any tract of land 
roads sufficient in the judgment of said referees to ac- 
commodate the public and private wants, they shall re- 
port that fact to the court, and upon the confirmation of 
their repart all other roads on said tract shall cease to 
be public highways. Whenever it shalI appear, in an ac- 
tion for partition of lands, that one or more of the ten- 
ants in commmon, being the owner of an undivided in- 
terest in the tract of land sought to be partitioned, has 
sold to another person a specific tract by metes and 
bounds out of the common land, and executed to the pur- 
chaser a deed of conveyance, purporting to convey the 
whole title to such specific tract to the purchaser in fee 
and in severalty, the land described in such deed' shall 
be allotted and set apart in partition to such purchaser, 
his heIrs or assigns; or In such other manner as shall 
make such deed effectual as a conveyance of the whole 
. title to BUch segregated parcel, if such tract or tracts 
of land can be so allotted or set apart without material 
injury of the rights and Interests of the other cotenants 
who may not have joined in such conveyance; provided, 
that in all cases the court shall direct the referees, in 
making partition of land, to allot the share of each of 
the parties owning an interest in the whole or in any 
part of the premises sought to be partitioned, and to lo- 
cate the share of each cotenant, so as to embrace as 
far as practicable the improvements made by such coten- 
ant upon the property; and the value of the improvements 
made by the tenants in common must be excluded from 
the valuation in making allotments, and the land must be 
valued without regard to such improvement, in case the 
same can be done without material injUTY to the rights 
and interest to [ofl the other tenants in common owning 
Btlch land. En. March 11, 1872. Am'd. 1873-4, 325; 1875-.6, 
H. 




765 
Arn'd. 
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CaI. Rep. Clt. 64, 609; 64, 614; 64, 618; 65, 48; 80, 
501; 84, 5; 90, 453; 90, 454; 90, -455; 90, 466; 90, 
460; 90, 468; 90, 476; 101, 530; 108, 270. 
Prac. Act, sec. 276. En. April 29, 1851. Am'd. 1866, 705. 


I 765. Referees must make a report of their proceed- 
ings. The referees must make a report of their proceed- 
ings, specifying thereIn the manner in whIch they exe- 
cuted their trust, and describing the proverty divided, and 
the shares allotted to each party, with a particular de- 
scription of each share. En. March 11, 1872. 
Cal. Rep. Clt. 64, 615; 64, 629; 90, 466; 97, 27. 
Prao. Act, sec. 277. En. April 29, 1851- 
Cat Rep. Cit. 1, 8S3; 1, 884. 


fi 766. The court may set aside or affirm report, and 
enter judgment thereon. Upon whom Judgment to be con.. 
clusive. The court may confirm, change, modify, or set 
aside the report, and if necessary, appoint new referees. 
Upon the report being confirmed, judgment must be ren- 
dered that such partition be effectual forever, which judg- 
ment Is binding and conclusive: 
1. On all persons named as parties to the actIon, and 
their legal representatives, who have at the time any 
interest in the property divided, or any part thereof, as 
owners in fee or as tenants for Ufe or for years, or as 
entitled to the reversion, remainder, or the inheritance of 
such property, or any part thereof, after the determination 
of a particular estate therein, and who by any contingency 
may be entitled to a beneficial interest in the property, or 
who have an interest In any undivided share thereof, as 
tenants for years or for Ufe. 
2. On all persons Interested In the property, who may 
be unknown. to whom notice has been given of the action 
for partition by publication; 
3. On all other persons claiming from such parties or 
persons, or either of them. 
And no judgment is invalidated by reason of the death 
of any party before final judgment or decree; but such 
judgment or decree fs as conclusive against the heirs, legal. 
representatives, or assigns of such decedent, as if it had 
been entered before his death. En. March 11, 1872. 
Cal. Rep. Cit. 58, 163; 64, 6"15; 80, 501; 84, 614; 97. 
27; 187. 59. Subd. 1-144, 761. 
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Prac. A
t, sec. 278. En. April 29, 1851. Am .d. 18G6, 
705, 1867-8, 629. 
C
l. Rep. Cit. 32, 296; 35, 592. 
Decrees partitioning realty to be recorded
 See Pol. 
Code, sec. 4238. 
Record of decree as notice: See Pol. Code, sec. 4239. 


fi 767. Judgment not to affect tenants for years to the 
whQle property. The judgment does not afYect tenants 
for years less than ten, to the whole of the property which 
is the subject of the partition. En. March t1, 1872. 
Prac. Act, sec. 279. En. April 29, 1851. 
Cat Rep. Cit. I, 97; I, 177. 


fi 768. Expenses of partition must be a?portioned among 
the parties. The expenses of the referees, including those 
of a surveyor and his assistants, when employed, must 
be ascertained and allowed by the court, and the amount 
thereof, together with the fees allowed by the court, in 
its discretion, to the referees, must be apportioned among 
the different parties to the action, equitably. En. March 
11, 1872. 
Cal. Rep. Cl t. 140, 404; 140, 405. 
Prac. Act, sec. 280. En. April 29, 1851.. Am'd. 1866, 
706; 1871-2, 230. 
Cal. Rep. C-it. 1, 194; 81, 467; 140, 404; 140, 405. 
Se.ction 280 of the old Practice Act, which came to be 
section 768 of the Code of Civil Pro
edure, was amende'd 
during the session of 1871-72, and amendments of that 
session superseded the codes, as follo"\\"'s: 
The expenses of the referees, including those of a sur- 
veyor ana. his assistant when employed, shall be as'cer- 
tained and allowed by the court, and the amount thereof, 
together with the fees allowed by law to the referees, and 
such attorney's fees expended for the common benefit, 
both for plainti:f a:r:d defendants, as the court shall dee-ill 
just and propar, shall be apportioned among the different 
parties to the action. 
Fees of referees: See sec. 1028. 



 769. A lien on an undivided interest of any party Is a 
charge only on the share assigned to such party. When 
a lien i& on an undivided interest or estate of any of the 
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parties, such lien, if a partition be made. shall the:J.ce- 
forth be a charge only on the share assigned to such 
party; but such share must first be charged with its just 
proportion of the costs of the partition, in preferen
e to 
such lien. En. ..\larch 11, 1872. 
Prac. Act, sec. 281. En. April 29, 1851. 



 770. Estate for life or years may be set off in a part of 
the property not sold, v/hen not all sold. '\Then a part of 
the property only is ordered to be sold, if there be an es- 
tate for life or years, in an unà1viüed share of the whole 
property, such estate may be set off in any part of the 
property not ordered to be sold. En. March 11, 1872. 
Cal. Rep. Cit. 103, 454. 
Prac. Act, sec. 282. En. April 29, 1851. 



 771. A?plicatlon of proceeds of sale of encumbered 
property. The proceeds of the sale of encumbered prop- 
erty must be applied under the direction of the court, as 
follows: 
1. To pay its just proportion of the general costs of the 
action; 
2. To pay the costs of the reference; 
3. To satisfy and cancel of record the several liens in 
their order of priority, by payment of the sums due and to 
become due; the amount due to be verified by affidavit at 
the time of paym-ent; 
4. The residue among the o,,?"ners of the property sold, 
according to their respective shares therein. En. l\larch 
11, 1872. 
Prac. Act, sec. 283. En. April 29, 1851. 


fi 772. Party holding other securities may be requIred 
first to exhaust them. Whenever any party to an action 
who holds a lien upon the property, or any part thereof, 
has other securities for the payment of the amount of such 
lien, the court may, in its discretion, order such securities 
to be exhausted before a distribution of the proceeds of 
sale, or may order a just deduction to be made from the 
amount of the lien on the property, on account thereof. 
En. 
Iarcl1 11, 1872. 
Prac. Act, see. 284. En. April 29, 1851. 
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 773. Proceeds of sale, disposition of. The proc-3eds of 
sale and the securities taken by the referees, or any part 
thereof, must be distributoo by them to the persons en- 
titled thereto, whenever the court so directs. But in case 
no direction be given, all of such proceeds and seçurities 
must be paid into court, or deposited therein, or as di- 
rected by the court. En. l\1arch 11, 1872. 
Cal. Rep. Cit. 111, 214. 
Prac. Act, sec. 285. En. April 2.9, 1851. 
Deposil in court: Ante, sees. 572-574; post, sec. 2104. 
1
: 
 774. When paid into court, the cause may be contin- 
p.464. ued for the determination of the claims of the parties. 
When the proceeds of the sale of any share or parcel be- 
longing to persons who are parties to the action, and who 
are known, are paid into court, the action may be con- 
tinued as between such parties, for the determination or 
their respective claims thereto, which must be ascert.aillM 
and adjuQoged by the court. Further testimony may be 
taken in court, or by a r,eferee, at the discretion of the 
court, all'Ó the court may, if necessary, require such parties 
to present the facts or law in controversy, by pleadings, 
as in an original action. En. March 11, 1872. 
Cal. Rep. Cit. 116, 433. 
Prac. Act, sec. 286. En. April 29, 1851. 


S775 
 775. Sales by referees must be at ?ublic auction. All 
A 'd sales of rea] propertys mad.e by referees under this chap- 

64' ter, must be made at public auction to the highest bidder, 
p. upon notIce published in the manner required for the sale 
of real property on execution. The notice must state the 
terms of sale, and if the property or any part of it is to 
be sold sUbject to a prior estate, charge, or lien, that must 
be stated in the notice. Eli. March 11, 1872. 
Prac. Act, sec. 287. En. March 29, 1851. 
Terms, distinct lots: Post, sec. 782. 
Notice of execution sales: Ante, sees. 692, G93; proceed- 
ings: An te, sees. 694 et seq. 

 776. The court must direct the terms of sale or credit. 
The court must, in the order for sale, direct the terms of 
credit which may be allowed for the purchase money of 
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any portIon of the premises of which it may direct a sale 
on credit, and for that portion of which the purchase 
money is required, by the provisions hereinafter con- 
tained, to be invested for the benefit of unknown owners, 
infants, or parties out of the state. En. l\'larch 11, 1872. 
C'al. Rep. Cit. 119, 71. 
Prac. Act, sec. 288. En. April 29, 1851. 


I 777
 Referees may take securities for purchase 
money. The referees may take separate mortgages and 
other s-e.curities for the whole, or convenient portions of 
the purchase money, of such parts of the property a.s are 
directed by the court to be sold on credit, for the shares 
of any known owner of full age, in the name of such 
owner; and for the shares of an infant, in the name of 
the guardian of such infant; and for other shares, in the 
na-me of the clerk of the county and his successors in 
office. En. March 11, 1872. 
Prac. Act, sec. 289. En. April 29, 1851. Am'd. 1854, 64. 
Ca1. Rep. Cit. 27, 401. 



 778. Tenants whose estate has been sold shall re- 
ceive compensation. The person entitled to a tenancy for 
life, or years, whose estate has been sold, is entitled to 
receive such sum as may be deemed a reasonable satisfac- 
tion for such estate, and which the person so entitled 
may consent to accept instead the re<:> f, by an instnunent 
in writing, filed with the clerk of the court. Upon the 
:filing of such consent, the clerk must enter the same in 
the minutes of the court. En. l\1arch 11, 1872. 
Prac. Act, sec. 290. En. April 29, 1851. 



 779. The court may fix such compensation. If such 
consent be not given, filed, and entered, as provided in the 
last section, at or before a judgment of sale is rendered, 
the court must ascertain and d.etermine what proportion 
of the proceeds of the sale, after deducting expenses, will 
be a just and reasonable sum to be allowed on account of 
such estate, and must order the same to be paid to such 
party, or deposit in court for him, as the case may re- 
quire. En. March 11, 1872. 
Prac. Act, sec. 291. En. April 29, 185L 
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 780. The court must protect tenants unknown. If the 
persons entitled to such pstate for life or years be un- 
kno"Tn, the court must provide for the protection of their 
rights, in the same mannEr, as far as may be, as if they 
were known and had appeared. En. March 11, 1872. 
Prac. Act, sec. 292. En. April 29, 1851. 



 781. The court must ascertain and secure the value (1f 
future, contingent or vested interests. In all cases of 
sales, when it appears that any person has a vested or 
contingent future right or estate in any of the property 
sold, the court must ascertain and settle the proportional 
value of such contingent or vested rfght or estate, and 
must direct such proportion of the proceeds of the sale to 
be invested, secured, or paid over, in such manner as to 
protect the rights and interests of the parties. En. March 
11, 1872. 
Prac. Act, sec. 293. En. April 29, 1851. 
Cal. Rep. Cit. 35, 592. 



 782. Terms of sale must be made known at the time. 
Lets must be snld separately. In all cases of sales of 
:property the terms must be made known at the time; and 
if the premises consist of distinct farms or lots, they must 
be sold separately. En. March 11, 1872. 
Cal. Rep. Cit. 66, 121. 
Prac. Act, sec. 294. En. April 29, 1851. 



 783. Who may not be purchasers. Neither of the 
referees, nor any person for the benefit of either of them, 
can be interested in any purchase; nor can a guardian of 
an infant party be interested in the purchase of any real 
prDperty, being the subject of the action, except for the 
benefit of the infant. All sales contrary to the provisions 
of this section are void. En. March 11, 1872. 
Prac. Act, sec. 295. En. April 29, 1851. 



784 
Am'd. 
 784. Referee J"rIust make a report of the sale .to the 
p.464 courto After completing a sale of the property, or any part 
thereof ordered to be sold, the referees must report the 
same to the court, with a description of the different par- 
cels of land sold to each purchaser; the name of the 
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purchaser; the price paid or secured; the tCTIllS and condi- 
tions of the sale, and the securities, if any, taken. The 
report must he fUfd in the office of the clerk of the county 
where the property is situated. En. March 11, 1872. 
Cal. Rep. Cit. 137, 59. 
Prac. Act, sec. 296. En. April 29, 185L 
Cat Rep. Cit. 1, 390. 



785 
Am'd. 
 785. If confirmed, conveyanc

 n1ay be executed. If 
p.465 the sale be confirmed by the court, an order must be en- 
tered, directing the refere8s to execute conveyances and 
take securities pursuant to such sale, which they are i1ei e- 
by authorized to da. Such order may also give directions 
to them respecting the disposition of the procee-ds of the 
Bale. En. 
Iarch 11, 1872. 
Cal. Rep. Cit. 118, 666; 137, 59. 
Prac. Act, sec. 297. En. April 29, 185L 
Cal. Rep. Cit. 27, 401. 



 786. Proceeding if a lienholder becomes a pUrcha
er. 
When a party entitled to a share of the property, or an 
encumbrancer entitled to have his lien paid OUt of the 
sale, becomes a purchaser, the referees may take his re- 
ceipt for so much of the proceeds of the sale as belongs to 
him. En. March 11, 1872. 
Cal. Rep. Cit. 116, 434. 
Prac. Act, sec. 298. En. April 29, 1851. 



 787. Conveyance must be r
ccrded, and v/ill be a bar 
against parties. The conveyances must be recorded in 
the county where the premises are situated, and shall be a 
bar against all persons interested in the property in any 
way who shall have been named as parties in the action, 
and against all such parties and persons as were unknówn, 
if the summons was served by publication, and agaInst all 
persons claiming under them, or either of tbem, and 
against all persons having unrecorded deeds or liens at 
the commencement of the action. En. March 11. 1872. 
Am'd. 1873-4, 326. 
Prac. Act, sec. 299. En. April 29, 1851. 


I 788. Proceeds of sale belonging to parties unknown 
must be invested for their benefit. When there are pro- 




 
 7
9-791 


PARTITION OF REAL PROPERTY. 



14 


ceeds of a sale belonging to .an unknown owner, or to a 
person without the state, .who has no legal representative 
within it, the same must be invested in bonds of this state 
or of the United States, for the benefit of the persons en- 
titled thereto. En. 1VIarch 11, 1872. 
Prac. Act, sec. 300. En. April 29, 1851. 
I 789. Investment must be made in the name of the 
clerk of the county. When the security of the proceeds of 
sale is taken, or when an investment. of any such proceeds 
is made, it must be done. except as herein otherwise pro- 
vided, in the name of the clerk of the county where the 
papers are filed, and his successors in office, who must 
hold the sanle for the use and benefit of the parties inter- 
ested, subject to the order of the court. En. March 11, 
1872. 
Cat Rep. Clt. 66, 447. 
Prac. Act, sec. 301. En. April 29, 1851. 



 790. When the interests of the parties are ascer- 
tainéd, securities must be taken in their names. When se. 
curity is taken by the referees on a sale, and the parties 
interestßrl. in such security by an instrument in writing, 
under th3ir hands, delivered to the referees, agree upon 
the sh
y.es anå proportions to which they are respectively 
entitled, or when shares and proportions have been pre- 
viously adjudged by the court. such securities must be 
taken in the names of, and payable to, the parties respect- 
ively entitled thereto, and must be delivered to such par- 
ties upon their receipt therefor. Such agreement and re- 
ceipt must be returned and filed with the clerk. En. 
. March 11, 1872. 
Prac. Act
 sec. 302. En. April 29, 1851. 


fi 791. Duties of the clerk making investments. The 
clerk in whose name a security is taken, or by whom an 
investment is made, and his successors in office, must re- 
ceive the interest and principal as it becomes due, and 
apply and invest the same as the court may direct; and 
must deposit with the county treasurer all securities 
taken, and keep an account in a book provided and kept 
for that purpose, in the clerk's office, free for inspection 
by all persons, of investments and moneys received by him 
thereon. and the disposition thereof. En. March II, 1872. 
Cal. Rep. Cit. 56, 129; 66, 447. 
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Prac. Act, sec. 303. En. April 29, 185L 
Cal. Rep. Cit. 2, 63. 
Deposit in court: Sees. 572-574, 2104. 



 792. When unequal partition is ordered, com'
ensa- 
tion may be adjudged in certain cases. When it appears 
that partition cannot be made equal between the parties, 
according to their respective rights, without prejudice to 
the rights and interests of some of them, and a partition 
be ordered, the court may adjudge compensation to be 
made by one party to another, on account of the in- 
equality; but such compensation shall not be required to 
be made to others by o""ners unknown, nor by an infant, 
unless it appears that such infant has personal property 
sufficient for that purpose, and that his interest will be 
promoted thereby. And in all cases, the court has po"rer 
to make conlpensatory adjustment between the respective 
parties, according to the ordinary principles of equity. 
En. l\1arch 11 1 1872. 
Prac. Act, sec. 304. En. April 29, 1851. Am'd. 1866, 706. 
Cal. Rep. Clt. 2, 63; 64, 269. 



 793. The share of an infant may be paid to his guar- 
dian. When the share of an infant is sold, the proceeds of 
the sale may be paid by the referee making the sale, to his 
general guardian or the special guardian appointed for 
him in the action, upon giving the security required by law 
or directed by order of the court. En. 
larch 11, 1872. 
Prac. Act sec. 305. En. April 29, 1851. 
Cal. Rep. Cit. 2, 63; 64, 269. 
General guardian: Post, sees. 1747-1809. 
Guardian ad litem, generally: Ante, sees. 372, 373. 


, 



 794. The guardian of an Insane person may receive 
the proceeds of such party's interest. The guardian who 
may be entitled to the custody and management of the 
estate of an insane person, or other person adjudged In- 
capable of conducting his own affairs, whose interest in 

al property has been sold, l:nay receive, in behalf of such 

rson, his share of the proceeds of such real property 
f."om the referees, on executing, with sufficient sureties, an 
undertaking, approved by a judge of the court, that he will 
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faithfuI1y discharge the trust reposed in him, and vrIll 
render a true and just account to the person entitled, or to 
bis legal representative. En. 1\larch 11, 1872. A.m'd. 1880, 
11. 
Prac. Act, sec. 306. En. April 29, 185L 
%79
 d Cal. Rep. Cit. 64, 269; 117, 677. 
:\ep\ I 
p.465 



 795. A guardian may consent to partition wi1:h('ut 
c- 
tion, and execute releases. ffhe general guardian of an 
infant, and the guardian entitled to the custody and man- 
agement of the Estate of an insane person, or other person 
adjudged iccapable of conducting his ÜV,Tn affairs, who is 
interested in real estate held in joint tenancy, or in com- 
mon, or in any other mannner so as to authorize his being 
made a party to an action for the partition thereof, may 
consent to a partition without action, and agree upon the 
Bhare to be set off to such infant or other person entitled, 
and may execute a release, in his behalf, to the owners of 
the shares, of the parts to which they may be respectively 
entitled, upon an order of the court. En. March 11, 1812. 
Cal. Rep. Cit. 80, 500. 
Prac. Act, sec. 307. En. April 29, 1851. 


f 796. Costs of partition a lien upon shares of parcen- 
ers. The costs of partition, including reasonable counsel 
fees, expended by the plaintiff or either of the defendants. 
fC'i" the common benefit, fees or lof] referees, and other 
disbursements, must be paid by the parties respectively 
entitled to share in the lands divided, in proportion to their 
respective interests therein, and may be included and 
specified in the judgment. In that case, they shall be a 
lien on the several shares, and the judgment may be 
enforced, by execution, against such shares, and against 
other property held by the respective parties. When, how- 
ever, litigation arises between some of the pftl-ties only, 
the court may require the expense of such litigation to be 
paid by the parties thereto, or any of them. En. March 11, 
1872. Am'd. 1873-4, 326. 
Cal. Rep. Cit. 68, 388; 103, 170; 136, 170. 
Prac. Act, sec. 308. En. April 29, 1851. Am'd. "1871-2, 
230. 
Cal. Rep. Cit. 16, 471; 117, 676. 
Referees' fees, etc.: Ante, sec. 768; post, sec. 1028. 
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Rep\'d. 
p.465 



 797. The court, by consent, may appoint a single 
referee. The court, with the consent of the parties, may 
appoint a single referee, instead of three referees, in the 
proceedings under the provisions of this chapter; and the 
single referee, ,vhen thus appointed, has all the po'\\- ers and 
may perform all the duties required of the three referees. 
En. March 11, 1872. 
Cal. Rep. Cit. 80, 500; 80, 501. 
Prac. Act, sec. 309. En. Apri'l 29, 1851. 
Cal. Rep. Cit. 29, 255; 34, 374. 
Referees: Sec. 763, ante. 



 798. Expenses of previous litigation for common bene- 
fit zUo1'Ved. If it appear that other actions or proceedings 
have been necessarily prosecuted or defended by anyone 
of the ten?Dts in common, for the protection, confirmation, 
or 
erfect
ng of the title, or setting the boundaries, or 
making a surveyor surveys of the estate partioned, the 
court shall allow to the parties to the action who have paid 
the e:r:pense of such litigation or other proceedings, all the 
expenses necessarily incurred therein, except counsel fees. 
which shall have accrued to the common benefit of the 
other tenants in common, with ir..terest thereon from the 
date of making the said expenditures, aDd in the sam
 
kind of money expended or paid, and the same must be 
pleaded and allowed by the court and included in the final 
judgment, and Ehall be a lien upon the share of each ten- 
ant, respectively, in proportion to hi
 interest, and shall 
te enforced in the 'same manner as taxable costs of parti- 
tion are taxed and collected.' En. March 11, 1872. Rep. 
1373-4, 326. En. 1875-6, 97. 
Ccl. Rep. Cit. ß8, 888. 



799 
An,'d. 
 799. b\
s
ract of tale In c.clion f.,r partiti
n-When 
p.465 CODt of zUowed. If!t appears to the court that it was 
necessary to have made an abstract of the title to the 
prcperty to be 
artitioned, and such abstract shall have 
been procured ty the plaintiff, or if the plaintiff shall have 
fail
d to have t
e same mHde before the commencement or 
the action, and any (\ne of the defendants shall have had 
sc.ch a1:stract aftel'ward made, the cost of the abstract. 
with interest thereon from the time the same is subject 
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to the inspection of the respective parties to the action, 
must be allowed and taxed. \Vhenever such abstract is 
produced [procured? j by the plaintiff, before the com- 
mencement of the action, he must file with his complaint 
a notice that an abstract of the title has been made, and 
is subject to the inspection and use of all the parties to 
the action, designating therein where the abstract will be 
kept for inspection. But if the plaintiff shall have failed 
to procure such abstract before commencing the action. 
and any defendant shall procure the same to be made, he 
shaH, as soon as he has directed it to be made, file a notice 
thereof In the action, with the clerk of the court, stating 
who is making the same and where it will be kept when 
finished. The court or the judge thereof may direct, from 
time to time, during the progress of the action, who shall 
have the custody of the abstract. En. March 11, 1872. 
Cal. Rep. Cit. 64, 629; 90, 455. 



 800. Abstract, how made and verified. The abstract 
mentioned in the last preceding section may be made by 
any competent searcher of records, and need not be certi- 
fied by the recorder or other officer, but instead thereof, it 
must be verified by the affidavit of the person n1aking it, 
to the eí:'ect that he believes it to be correct; but the same 
may be corrected from time to time, if found incorrect, 
under the direction of the court. En. March 11, 1872. 



 801. Interest allowed on disbursements made under 
direction of the court. Whenever, during the progress 
of the action for partition, any disbursements shall have 
been made, under the direction of the court, or the judge 
thereof, by a party thereto, interest n1ust be allowed 
thereon from the time of making such disbursements. 
En. March 11, 1872. Cal. Rep. Cit., 141, 385. 
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CHAPTER V. 


ACTIONS FOR THE USURPATIO)l OF AN OFFICE OR FRAN- 
CHISE. 


I 802. 
I 803. 

 8
. 


I 805. 
I 806. 
I 807. 
ä 8ú8. 


I 809. 
I 810. 


Certain writs abolished. 
Action may be brought against any party usurping, etc., any 
office or franchise. 
Name of pel son entitled to office may be set forth in the com- 
plaint. If tees have been received by the usurper, he may 
be arrested 
Judgment may determine the rights of both Incumbent and 
claimant. 
When rendered in fa vor of applicant, 
Damages may be recovered by successful applicant. 
When several persons claim the same office, their righ ts may 
be determined b:}? a single action. 
If defend2.nt found guilty, what judgment to be rendered 
ag-ainst him. 
Undertaking when action brought upon information of prt- 
va te party. 
Gen. Cit. to Chap.-Cal. Rep. Cit. 85, 242. 


I 802. Certain writs abolished. The \vrit of scire facias 
is abolished. En. March 11, 1872. Am'd. 1880. 11. 
Cal. Rep. Cit. 73, 493; 77, 372; 77, 376; 79, 106; 84, 120; 
84, 265; S4, 380; 108, 436; 129, 326; 129, 327. 
Corporations, dissolution of.-By the Civil Code, sees. 
39, 400, it is declared that the dissolution of corporations 
Is provided for, if involuntary, by this chapter of this code; 
if voluntary, by part 3, title 6, sees. 1227-1233 of this code. 
Receivers upon dissolution of corporation: Ante, sec. 
665. 



803 
Am'd. 
p.465 



 803. Action may be brought 
gainst any party usurp- 
ing, etc., any office or franchise. An action may be 
brought by the attorney general) in the name of the people 
of this state, upon his own informatIon, or upon the com- 
plaint of a. private party, against any person who usurps, 
intrudes into, or unlawfully holds or exercises any public 
office, civil or military, or any franchise within this state. 
And the attorney general must bring the action, whenever 
he has reason to believe that any such office or franchise 
has been usuI])cd, intruded into, or unlawfully held or 
exercised by any person, or "\yhen he is diIected to do so by 
the governor. En. 
farch 
1, 1872. 
Cal. R
lJ Cî
. 54, 321; 55, 616; 66, 288; 69, 463; 73, 491; 
76, 437; 77, 372; 82, 243; 84, 120; 84, 376; 92, 614; 
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96, 606; 100, 541; 101, 148; 114, 474; 115, 284; 116, 109; 
117, 614; ]17, 615; 117, 616; 123, 146; 125, 529; 127, 
349; 127, 571; "128, 259; 129, 546; 132, 190; 145, 760. 
Prac. Act, see. 310. En. April 29, 1851. 
Ca!. Rep. Cit. 24, 127. 
Complaint: Post, sec. 804; security by relator: Post, see.. 
810. 
Franchise-Civ. Code, sec. 358. 
Dissolution of corporations: Civ. Code, secs. 399, 400. 
Quo warra.nto, what court may issue: Ante, sec. 76, 
subd. 5. 
Office, title to-Contesting elections: Post, s.ecs. 1111- 
1127. 
Manda.mus to compel admission to office: Post, sec. 1085. 



 804. Name of person entitled to office may be set forth 
In the complaint. If fees have been received by the 
usurper, he may be arrested. Whenever such action is 
brought, the attorney general, in addition to the state- 
ment of the cause of action, n1ay also s-et forth in the com- 
plaint the name of the person rightly entitled to the office, 
with a statement of his right thereto; and in such case 
upon proof by affidavit that the defendant has received 
fees or emoluments belonging to the office, and by means 
of his usurpation thereof, an order may be granted by a 
justice of the suprem.e court, or a judge of the superior 
court, for the arrest of such defendant and holding him 
to bail; and thereupon he may be arrested and held to 
bail in the same manner, and with the sam'e effect, and 
subject to the same rights and liabi1ities, as in other civil 
aetions where the defendant Is subject to arrest. En. 
Mareh 11, 1872. Am'-d. 1880, 11, 12. 
Prac. Act, sec. 311. En. þ....pril 29, 1851. 
Action-Where several claimants: Post, sec. 808. Ar- 
rest and bail: Sees. 478 et seq. 



 805. Judgment may determine the rights of both In- 
cumbent and claimant. In every such action, judgment 
may be rendered upon the rIght of the defendant, and 
also upon the right of the party so alleged to be' entitled, 
or only upon the right of the defendant, as justice may 
rfOquire. En. l\larch 11, 1872. 
Cal. Rep. Cit. C9, 4C4; 73, 491; 118, 400; 132 5 283. 
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Prac. Act, sec. 312. En. April 29, 1851. 
CaI. Rep. Cit. 27, 475. 
Judgment: Post, sec. 809. 


fi 806. When rendered In favor of applicant. If the 
judgment be rendered upon the right of the person so 
alleged to be entitled
 and the same be in favor of such 
person, he will be entitled, after taking the oath of office, 
and executing such official bond as may be required by 
law, to take upon himself the execution of the office. En. 
March 11, 1872. 
CaI. Rep. Cit. 115, 283; 138, 39. 
Prac. Act, sec. 313. En. April 29, 1851. 


fi 807. Damages may be recovered by successful appU- 
cant. If judgment be rendered upon the right of the per- 
son so alleged to be entitled, in favor of such person, he 
may recover, by action, the damages which he may have 
sustainea by reason of the usurpation of the office by the 
defendant. En. March 11, 1872. 
C'a1. Rep. Cit. 118, 397; 118, 400. 
Prac. Åct, sec. 314. En. April 29, 1851. 
Costs and fine: Post, sec. 809. 


fi 808. When several persons claim the same office, theIr 
rights may be determined by a single action. When sev- 
eral persons claim to be entitled to the same office or 
franchise, one action may be brought against all such per.. 
sous, in order to try their respective rights to such office 
or franchise. En. I\Iarch 11, 1872. 
CaI. Rep. Clt. 124, 13. 
Prac. Act, sec. 315. En. April 29, 1851. 


I 809. If defendant found guilty, vJhat judgment to be 
rendered against him. \Vhen a defendant, against whom 
such action has been brought, is adjudged guilty of usurp- 
ing or intruding into, or unlawfully hol/ding any office, 
franchi5e, or privilege, judgmen t nlust be rendered that 
such defendant be excluded from the office, franchise, or 
privilege, and that he pay the costs of the action. The 
court may also, in its discretion, impose upon the defend.. 
ant a fine not exceeding five thousand dollars, which fine, 
Code Civil Proc.-21. 
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when collected, mu.st be paid into the treasury of the 
state. En. March 11, 1872. 
Cal. Rep. Cit. 79, 109; 82, 243; 84, 120; 84, 376; 84, 
380; 114, 479; 118, 400; 129, 546; 129, 547; 129, 548. 
Prac. Act, sec. 31G. En. April 29, 1851. 


fi 810. Undertaking when action brought upon informa- 
tion of private party. When the action is brought upon 
the information or application of a private party, the 
attorney general may require such party to enter into an 
undertaking, with sureties to be approved by the attorney 
general, conditioned that such party or the sureties will 
pay any judgment for costs or damages recovered against 
the plaintiff, and all the costs and expenses incurred in 
the prosecution of the action. En. Stats. 1873-4, 326. 
Cal. Rep. Cit. 69, 221; 69, 463; 75, 148; 76, 437; 79, 
106; 84, 365; 108, 436; 108, 736; 129, 326; 129, 327. 


CHAPTER VI. 


. . 
OF ACTIONS AGAINST STEAMERS, VESSELS, AND BOATS. 



 813. When vessels, etc., are Hable. TheIr lIabIlities constitute liens. 

 814. Actions, how brought. 

 815. ComplaInt must be verIfied. 

 816. Summons, servIce ot. 

 817. PlaIntiff may have such vessel, etc., attached. 

 818. The clerk must Issue the writ of attachment. 

 819. Such wrIt must be dIrected to the sherIff. 

 820. Writ, execution ot. 

 821. The owner, master, etc., may appear and defend l!!Iuch veeset. 

 822. Discharge of attachment. 

 823. After appearance, attachment may, on motion, be discharged. 
g 824. When not discharged such vessel, etc., may be sold at pub- 
lic auction. Application of proceeds. 
I 825. Mariners and others may assert theIr claIm for wages, not- 
withstandIng prior attachment. 
ti 826. Proof of the claIms ot marIners and others. 
fi 827. SherIff's notice of sale to contaIn mea
..lrement, tonnage, etc. 


fi 813. When vessels, etc., are liable. Their liabilities 
constitute liens. All steamers, vessels, and boats are 
liable: 
1. For servi.ces rendered on board at the request of, or 
on conLract with, their respective owners, masters, agents, 
or consignees. 
2. For supplies furnished in this state for their use, at 
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the request of their respective owners, masters, agents, or 
consignees. 
3. For work done or materials furnished in this state for 
theÍr construction, repair, or equipment. 
4. For their wharfage and anchorage within this state. 
6. For nonperformance, or malperformance, of any con- 
tract for the transportation of persons or property be- 
tween places within the state, made by their respective 
owners, m.a.sters, agents, or consignees. 
6. For injuries committed by them to persons or prop- 
erty in this state. 
Demands for these several causes constitute liens upon 
all steamers, vessels and boats, and have priority in their 
order herein enumerated, and have preference over all 
other demands; but such liens only continue in force for 
the period of one year from the time the cause of action 
accrued. En. March 11, 1872. Am'd. 1873-4, 327. 
Cal. Rep. Cit. 124, 215; 133, 481; 142, 242; 142, 243; 
142, 244. Subd. 2-142, 141. 
Prac. Act, sec. 317. En. April 29, 1851. Am'd. 1860, 304. 
Cal. Rep. Cit. 13, 371; 18, 532. 
Seamen's wages, jurisdi'ction of actions: Ante, sec. 114. 
Salvage: Civ. Code, sec. 2079. 
Preference over all other dem-ands, as to labor claims: 
Post, se(:,S. 1204-1206. 
Lien, defined: Sec. 1180. 
Justices of the peace have not jurisdiction whoere the 
suit or proceeding is for the recovery of seamen's wages 
for a voyage performed, in whole or in part, without the 
waters of this state: Ante, sec. 114. 



 814. Actions, how brought. Actions for any of the 
causes specified in the preceding section m.ust be brought 
against the owners by name, if known, but if not known, 
that fact shall be stated in the complaint, and the defend- 
ants shall be d-esignated as unknown owners. Other 
persons having a lien upon the vessel -may be made de- 
fendants to the action, the nature and amount of such lien 
being stated in the complaint. En. March 11, 1872.. Am'd. 
1873-4, 328. 
Prac. Ac
 sec. 318. En. April 29, 1851. 
Unknown owners-Fictitious designation of: Ante, see. 
474. 
Parties, generally: Ante, sees. 367 et see}. 
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 815. Complaint mu
t be verified. The complaint must 
designate the steamer, vessel, or boat by name, and must 
be verified by the oath of the plaintiîf, or some one on his 
behalf. En. March 11) 1872. 
Prac. Act, sec. 319. En. April 29, 1851. 
Verification of pleadings: Ante, sec. 446. 



 816. Summons, se"vice of. The summons and copy of 
the complaint must be served on the owners if they can be 
found; otherwise, they may be served on the nlaster, mate, 
or person having charge of the steamer, vessel or boat. 
En. March 11, 1872. Am'd. 1873-4, 328; 1880, 12. 
Prac. Act, sec. 320. En. April 29, 1851. 
Service of summons generally: Ante, secs. 4:10 et seq. 



 817. Plaintiff may have such vessel, etc., attached. 
The plaintiff, at the time of issuing the summons, or at 
any time afterward, may have the steamer, vessel, or boat, 
with its tackle, apparel, and furniture, attached as secur- 
ity for the satisfaction of any judgment that may be re- 
covereq in the action. En. March 11, 1872. Am'd. 1873-4, 
328. 
Prac. Act, sec. 321. En. April 29, 1851. 
Attachment generally: Ante, sees. 537 et seq. 



 818. The clerk must issue the writ of attachment. 
The clerk of the court must issue a \vrit of attachment on 
the application of the plaintiff, upon receiving a written 
undertaking on behalf of the plaintiff, executed by two or 
more sufficient sUTeties
 to the effect that if the judgment 
be rendered in favor of the owner of the steamer, vessel, 
or boat, as the case may be, he "Till pay all costs and 
damages that may be awarded against him, and all dam- 
ages that may be sustained by him from the attachment, 
not exceeding the sum specified in the undertaking, which 
shall in no case be less than five hundred dollars. En. 
March 11, 1872. Am'd. 1873-4, 328. 
Prac. Act, sec. 322. En. April 29, 1851. 
Attachment bond, generally: Compare sec. 539, ante. 
Qualifications of sureties: Post, sec. 1057. 


I 819. Such writ must be directed to the sheriff. The 
writ must be directed to the sheriff of the county within 
which the steamer, vesse], or boat lies, and direct him to 
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attach such steamer, vessel, or boat, ,vith its tackle, ap- 
parel, and furniture, and keep the same in his custody 
until discharged in due course of law. En. l\1arch 11, 
1872. Am'd. 1873-4, 329. 
Prac. Act.. sec. 323. En. April 29, 1851. 


fi 820. Writ, execution of. Tè.e sheriff to whom the 
writ is directèd and delivered must execute it without de- 
lay, and must attach and keep in his custody the steamer, 
vessel, or boat named therein, with its tackle, apparel, and 
furniture, until discharged in due course of law'; but the 
sheriff is not authorized by any such writ to interfere '\vith 
the discharge of any merchandise on board of such steam- 
er, vessel, or boat, or with the removal of any trunks or 
other property of passengers, or of the captain, mate, sea- 
men, steward, cook, or other persons employed on board. 
En. March 11, 1872. Am'd. 1873-4, 329. 
Prac. Act, sec. 324. En. April 29, 1851. 


I 821. The owner, master, etc., may appear and defend 
such vessel. The owner, or the master, agent, or con- 
signee of the steamer, vessel, or boat, may, on behalf of 
the owner, appear and answer, or plead to the action; and 
may except to the suffi ciellcy of the sureties on the under- 
taking filed on behalf of the plaintiff, and may require 
sureties to justify, as upon bail on arrest. En. March 11, 
1872. Am'd. 1873-4, 32
. 
Prac. Act, sec. 325. En. April 29, 185L 
Cal. Rep. Cit. 7, 409. 
Appearance: Post, sec. 1014. 
Answer: Ante, sec. 437. 
Justification of sureties: Ante, sec. 495. 


fi 822. Discharge of attachn1ent. After the attachment 
is levied, the owner, or the master, agent, or consignee of 
the steamer, vessel, or beat, may, in behalf. of the owner, 
have the attachment discharged, upon giving to the sher- 
iff an undertaking of at If'ast two sufficient sureties in an 
amount sufficient to satisfy the demand in suit, besides 
costs, or dppositing that amonnt with the sheriff. Upon 
Teceiving such -andertaking or amount, the sheriff must 
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restore to the owner, or the master, agent or consignee of 
the owner, the steanler, vessel: or boat attached. En. 
March 11, 1872. Am'd. 1873-4, 330. 
Frac. Act, sec. 326. En. April 29, 185L 
Compare sec. 540. 


fi 823. After appearance, attachment may, on motion, be 
discharged. After the appearance in the action of the 
owner, the attachment may, on motion, also be discharged, 
in the same manner, and on like terms and conditions, 
as attachments in other cases, subject to the provisions 
of sec. 825. En. March 11, 1872. Am'd. 1873-4, 330. 
Prac. Act, sec. 327. En. April 29, 1851. 
Discharge of attachment: Ante, secs. 554-558. 


fi 824. When not discharged such vessel, etc., may be 
sold at public auction. A ppl ication of 'Proceeds. If the 
attachment be not discharged, and a judgment be recov- 
ered in the action in favor of the plaintiff, and an execu- 
tion be issued thereon, the sheriff must sell at public auc.- 
tion, after publication of notice of such sale for ten days, 
the steamer, vessel, or boat, with its tackle, apparel, and 
furniture, or such interest therein as may be necessary. 
and must apply the proceeds of the sale as fonows: 
1. When the action is brought for demands other than 
the wages of mariners, boatmen, and others employed in 
the service of the steamer, vessel, or boat sold, to the pay- 
ment of the amount of such wages, as specified in the 
execution. 
2. To the payment of the judgnlent and costs, including 
his fees. 
3. He must pay any balance renlaining to the owner, or 
to the master, agent. or consignee, who may have ap- 
peared on behalf of the owner, or if there be no appear- 
ance, then into court, subject to t.he claim of any party 
or parties legally entitled thereto. En. March 
1, 1872. 
Am'd. 1873-4, 330. . 
Prac. Act, sec. 328. En. April 29, 1851. 
'Sale on execution, generally: Ante, sees. 694 et seg. 
Payment into court: Ante, sees. 572-574; post, see. !1M. 
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fi 825. Mariners and others may assert their claim for 
wages, notwithstanding prior attachment. Any mariner, 
boatman, or other person employed in the service of the 
steamer, vessel, or boat attached, who may wish to assert 
his claim for wages against tIle same, the attchments be- 
ing issued for other demands than such wages, may file an 
affidavit of his claim, setting forth the amount and the 
particular service rendered, with the clerk of the court; 
and thereafter no attachment can be discharged upon filing 
an undertaking, unless the amount of such claim, or the 
amount determined as provided in the next section, be 
covered thereby, in addition to the other requirements; 
and any 
xecution issued against such steamer, vessel, or 
boat, upon judgment recovered thereafter, must direct the 
application of the proceeds of any sale: 
.1. To the payment of the amount of such claims :filed, or 
the amount determined as provided in the next section, 
whict1 amount the clerk must insert in the writ; 
2. To the payment of the judgment and costs and 
sheriff's fees, and must direct the payment of any balance 
to the owner, master, or consignee who may have ap- 
peared in the action; but if no appearance by them 00 
made therein, it must direct a deposit of the balance in 
court. En. March 11, 1872. 
Prac. Act, sec. 329. En. April 29, 1851. 
Cal. Rep. OiL 2, 310. 
Preferred claims, for wages, etc.: Post, sees. 1204-1207. 
Deposit in court: Ante, sees. 572 et seq.; post, 'Sec. 2104. 


I 826. Proof of the claims of mariners and others. If 
the claim of the mariner, boatman, or other person, filed 
with the clerk of the court, as provided in the last section, 
be not contested within five days after notice of the filing 
thereof by the owner, master, agent, or consignee of the 
steamer, vessel, or boat against which the claim is filed, or 
by any creditor, it shall be deemed admitted; but if con- 
tested, the clerk must indorse upon the affidavit thereof a 
statement that it is contested, and the grounds of the con- 
test, and must immediately thereafter order the matter to 
a single referee for his determination, or he may h
ar the 
proofs and determine the matter himself. The judgment 
of the clerk or referee may be reviewed by .a court in 
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which the action is pending, or a judge thereof, immedi- 
ately after the same is given, and the judgment of the 
court or judge shall be final. On tile review, the court 
or judge may use the miD utes of the proofs taken b.y the 
clerk or referee, or may take the proofs anew. En. March 
11, 1872. Am'd. 1873-4, 331; 1880, 12. 
Prac. Act, sec. 330. En. April 29, 1851. 


I 827. Sheriff's notice of sale to contain measurement, 
tonnage, etc. The notice i)f sale published by the sheriff 
must contain a statement of the nleasurement and tonnage 
of the steamer, vessel, or boat, and a general description 
of her condition. En. March 11, 1872. 
PnÞc. Act, sees. 331, 332. En. April 29, 1851. 
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 861-870. 
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 871, 872. 
VI. Time of Trial and Postponements in Justices' 
Courts, 

 873-877. 
VII. Trials in Justices' Courts, 

 878-887. 
VIII. Judgments (Other than by Default) in Justices 
Courts, 

 889-900. 
IX. Executions from Justices' Courts, 

 901-905. 
X. Contempts in Justices' Courts, 

 906-910. 
XI. Dockets of Justices, 

 911-918. 
XlI. General Provisions Relating to JusticeS" 
Courts, 
 
 919-926. 


CHAPTER I. 


PLACE OF TRIAL OF ACTIONS IN roSTICES- COURTS. 


I 83!. ActIons, in what township or city may be commence'ii. 
G 833. p
 of trial may be changed in certain cases. 

 834. Limitation on the right to change. 

 835. To what court transferred. 
I 
36. Proceedings a.tter order changing place of trial. 

 837. Effect of an order changing place of tr1a1. 
I 838. Transfer of cases to the superior court. 



 832. Actions, in what township or city may be com- 

832 menced. Actions in justices' courts must be commenced, 
Am'd. and, subject to the right to change the place of trial, as in 
p. 466 this chapter provided, must be tried: 
1. If there be no justice.s' court for the township or city 
.. in which the defendant resides: in any city or township ot 
the county in which he resides. 
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2. "W11en two or n10re persons are jointly, or jointly and 
severally, bound in any debt or contract,' or otherwise 
jointly liable in the same action, and reside in different 
townships or different cities of the same county, or in dif- 
ferent counties: in the township or city in which any of 
the persons liable may reside. 
3. In cases of injury to the person or property: in the 
township or city where the injury was committed, or 
where the defendant resides. 
4. If for the recovery of personal property, or the value 
thereof, or damages for taking or detaining the same: in 
the township or city i'n which the property may be found, 
or in which the property was taken, or in which the de- 
fendant resides. 
5. When the defendant is a nonresident of the county: 
in any township or city wherein he may be found. 
6. When the defendant is a nonresident of the state: in 
any township or city in the state. 
7. When a person has contracted to perform an obliga- 
tion at a particular place, and resides in another county, 
township, or city: in the township or city in which such 
obligation is to be performed, or in which he resides; and 
the township or city in which the obligation is incurred 
shall be deelned to be the township or city in which it is 
to be performE:d, unless there is a special contract to the 
contrary. 
8. When the parties voluntarily appear and plead with- 
out summons: in any township or city in the state. 
9. In all other cases: in the tow'nship or city in which 
the defendant resides. En. March 11, 1872. Am'd. 1873-4, 
331. 
Cal. Rep. Cit. 88, 410; 141, 267. Subd. 7-66, 442. 
Prac. Act, sec. 535. En. April 29, 1851. Am'd. 1853, 278; 
1867 -8, 550. 
Cal. Rep. Cit. 34, 326. 
Place of trial generally: Ante, sees. 392 et seg. 
Jurisdiction of justice court: Ante, sees. 112-115; post, 
sec. 925. 



 833. Place of trial may be changed in certain cases. 
The court may, at any tin1e before the trial, on motion, 
change the place of trial in the following C3ßes: 
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1. When it appears to the satisfaction of the justice be- 
fore whom the action is pending, by affidavit of either 
party, that such justice is a material witness for either 
party; 
2. When either party makes and files an affidavit that he 
believes that he cannot have a fair and impartial trial 
before such justice, by reason of the interest, prejudice, or 
bias of the justice; 
3. When a jury has been demanded, and either party 
makes and files an affidavit that he cannot have a fair and 
impartial trial, on account of the bias or prejudice of th
 
citizens of the township or city against him; 
. 
4. When, from any cause, the justice is disqualified from 
acting; 
5. When the justice is sick or unable to act. En. March 
11, 1872. 
Cal. Rep. Cit. 67, 106. Subd. 2-123, 413. 
Prae. Act, see. 582. En. April 29, 1851. Am'd. 1853, 279; 
1863, 502. 
Cal. Rep. Cit. 22, 37; 123, 413. 
Change of venue, generally: Ante, sees. 397 et seq. 


fi 834. Limitation on the right to change. The place of 
trial cannot be changed, on motion of the same part v 
more than once, upon any or all the grounds specified íñ 
the first, second, and third subdivisions of the preceding 
section. En. March 11. 1872. 


fi 835. To what court transferred. When the court or- 
ders the place of trial to be changed, the action must be 
transferred for tria] to a court the parties may agree up- 
en; and if they do not so agree, then to another justices' 
court in the same county. En. March 11, 1872. 



836 
Am'd. 
pa466 



 836. Proceedings after order changing place of trial. 
After an order has been made, transferring the action. for 
trial to another court, the following proceedings must be 
had: 
1. The justice ordering the transfer must immediately 
transmit to th-a justice of the court to which it is trans- 
ferred, on payment by the party applying of all the costs 
that have accrued, all the papers in the action, together 
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with a certified transcript from his docket of the pro- 
ceedings therein; 
2. Upon the receipt by him of such papers, the justice 
of the court to which the case is transferred must issue a 
not.ice, st
ting when and where the trial will take place, 
WhICh notice must be served upon the parties at least one 
day before the time fixed for trial. En. March 11, 1872. 

837 Cal. Rep. Cit. 67, 106. 
Am'd. 
p.467 I 837. Effect of an order changing place of trial. From 
"b.e time the order changing the place of trial is made the 
court to which the action is thereby transferred has the 
same jurisdiction over it as though it had been coIDlmenced 
In such court. En. March 11. 1872. 
Cal. Rep. Cit. 50, 443. 


I 838. Transfer of cases to the superior court. The 
parties to an action in a justices' court cannot give evi- 
dence upon any question which involves the title or pos- 
session of real property, or the legality of any tax, impost, 
assessment, toll, or municipal fine; nor can 
ny issue pre- 
senting such question be tried by such court; and if it ap- 
pear, from the answer of the defendant, verified by his 
oath, that the determination of the action will necessarily 
involve the question of title or possession to real property, 
or the legality of any tax, impost, assessment, toll, or 
municipal fine, the justice must suspend all further pro- 
ceedings in the action and certify the pleadings, and, if 
any of the pleadings are oral, a transcript of the same, 
from his docket to the clerk of the superior court of the 
county; and from the time of filing such pleadings or 
transcript with the clerk, the 'Superior court shall have 
over the action the same jurisdiction as if it had been com- 
menced therein; provided, that in cases of forcible entry 
and detainer, of which justices' courts have jurisdiction, 
any evidence, otherwise competent, may be given, and any 
qnestion properly involved therein may be determined. 
En. March 11, 1872. Am'd. 1880, 18. 
Cal. Rep. Cit. 50, 510; 51, 501; 56, 147; 66, 638; 66, 641; 
69, 558; 76, 184; 76, 185; 77, 542; 80, 560; 8.0, 562; 
92, 51; 95. 380; 103, 139; 103, 140; 103, 141; 103, 142; 
114, 505; 114, 506; 114, 507; 126, 516; 126, 574; 131, 

17; 135, 68; 140, 135. 
Prac. Act sec. 581. En. April 29, 1851. Am'd. 1864, 117. 
, 
cat Rep. Cit. 9, 60; 17, 69. 
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. 
CertIfyi n;r to superior court, from justices' courts in 
cities and counties: Ante, sec. 92. 
Title or P08
fssion of realty involved: Ante, sec. 112, 
eu bd. 2. 
LegaIIty of tax, etc., involved: Ante, sec. 112, subd. 4. 
Forcible entry and detainer, jurisdiction of: Ante, sec. 
113, subd. 1. 


CHAPTER II. 


MANNER OF COMMENCING ACTIONS IN JUSTICES' COURTS. 


I 839. 

 840. 
A 841. 
G 84'2. 

 843. 
fi 844. 
i 
 :1
: 
8.(1. 
848. 
849. 
g 850. 


Actions, how c-ommenced. 
Summons may issup wi thIn a year. 
Defendant may waIve summons. 
Parties may appear In person or by attorney. 
When guardIan necessary. how appointed. 
Summons, how issued, directed, and what to contain. 
TIme for appearance of. 'defendant. 
Allas summonli. 
Same. 
Service of l5ummons outside of county. 
Summone, by whom and how served and returned. 
Notice of hearIng. 


A 839. Actions, how commenced. An action in 8. jus- 
tice's court 15 commenced by filing a complaInt. En. 
March 11. 1872. Am'd. 1875-6, 98. 
Ca!. Rep. Clt. 81, 38. 
Prac. Act, sec. 588. En. April 29, 1851. Am'd. 1869-70, 
637. 
Actions, In cities and counties, title, etc.: Sec. 89. 
Commen{'emÐnt of action: Secs. 350, 405. Action, when 
pending: Post. sec. 1049. 
Complaint generally: Ante, sec. 426. 
Fees payable in advance: Sec. 91, ante. 



 840. Summons may Issue within a year. The court 
must indo! se on the complaint the date upon which it was 
filed, and at any time "Tithin one year thereafter the plain- 
tiff may have summons issued. En. March 11, 1872. 
Issuance of summons, generally: Ante, sec. 406. 
Payment of fees, In cities and counties: Ante, sec. 91. 



 841. Defendant may waive summons. At any time 
after the complaint is filed, the defendant may, in writing, 
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or by appearing and pleading, waive the issuing of sum- 
mons. En. 1iarc b 11, 1872. 
Waiver-compare sec. 406, ante. 



 842. Parties may a,ppear in person or by attorney.. 
Parties in justices' courts may appear and act in person or 
by attorney; and any person except the constable by whom 
the summons or jury process was served, may act as 
attorney. En. March 11, 1872. 
Cal. Rep. Cit. 72, 38. 
Prac. Act, sec. 534. En. AprIl 29, 1851. 
Justices' court pI actit1oners: Ante, sec. 96. 
Attorneys, generally: Ante, secs. 275 et seq. 


fi 843. When guardian necessary, how appointed. 'When 
an infant, insane, or incompetent person is a party, he 
must aJ;pear, either by his general guardian If he have 
one, or by a guardian ad litem appointed by the justice. 
When a guardian ad litem is appointed by the justice, he 
must be appointed as follows: 
1. If the infant, insane, or incompetent person be plain- 
tiff, the appointment must be made before the summons 
Is issued, upon the application of the infant, if he be of the 
age of fou
teen ye&.rs; it under that age, or if insane or in- 
competent, upon the application of a relative or friend. 
2. If the infant, insane, or incompetent person be defend- 
ant, the appointment must be made at the time the .sum- 
mons Is returned, or before the answer, upon the applica- 
tion of the infant, if he be of the age of fourteen years, 
and appty at or before the summons is returned; if he be 
under the age of fourteen, or be insane or incompetent, or 
neglect so to apply, then upon the application of a relative 
or friend, or any other party to the action, Or by the jus- 
tice, on his own motion. En. March 11, 1872. Am'd. 1873- 
4, 333; 1880, 18. 
Prac. Act, sec. 539. En. April 29, 1851. 
Guardians-compare sees. 372, 373, ante. 



 844. Summons, how issued, directed, and what to 
contain. The summons must be directed to the defend- 
ant, signed by the justice, and must contain: 
1. The title of the court, name of the county, city and 
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county, or township in which the action is brought, and 
the names of the parties thereto; 
2. A direction that the defendant appear and answer 
before the justice, at his office, as specified in section eight 
hundred and forty-five of this code; 
3. A notice that unless the defendant so appear and 
answer, the plaintiff will take judgment for any money or 
damages demanded in the complaint, as arising upon con- 
tract, or will apply to the court for the relief demanded 
in the complaint. If the plaintiff appears by attorney, the 
name of the attorney must be indorsed upon the summons. 
En. l\1:arch 11, 1872. Am'd. 1875-6, 98; 1880, 19; 1899, 100. 
Cal. Rep. Cit. 67, 397; 107, 11ð. Subd. 1-120, 514.. Subd. 
5-67, 396. 
Prac. Act, sec. 540. En. April 29, 1851. 
Contents of summons-compare sec. 407, ante. 



 845. Time for appearance of defendant. The time 
specified in the summons for the appearance of the defend- 
ant must be as follows: 
1. If an order of arrest be indorsed upon the summons. 
forthwith. 
2. In all other cases, the summons must contain a direc- 
tion that the defendant must appear and answer the com- 
plaint within five days, if the summons be served in the 
city and county, township, or city, in which the action is 
brought; within ten days, if served out of the township 
or city, but in the county in which the action is brought, 
and ,\\Tithin twenty days, if served elsewhere. En. March 
11, 1872. Am'd. 1873-4, 407; 1875-6, 99; 1880, 19. 
Cal. Rep. Cit. 71, 159. 
Prac. Act, sec. 541. En. April 29, 1851. Am'd. 1854, 67; 
1867 -8, .551. 
Ca!. Rep. Cit. 8, 340; 34, 645. 



 846. Arias summons. If the summons Is returned 
without being served upon any or all of the defendants, 
the justice, upon the demand of the plaintiff, may issue 
an alias summons in the same form as the original, except 
that he may fix the time for the appearance of the defend- 
ant at a period not to exceed ninety days from its date. 
En. l\Iarch 11, 1872. 
Alias summons, generally, Ante
 sec. 408. 
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 847. Same. The justice may, within a year from the 
date of the filing of the complaint, issue as many alias sum- 
mons as may be demanded by the plaintiff. En. March 11, 
1872. 

848 Alias summons: Ante, sec. 408. 
Am'd. 
p. 467 I 848. Service of summons outside of county. The 
J5u:r;nmons cannot be served out of the county of the justice 
before whom the action is brought, except when the action 
is brought upon a joint contract or obligation of two or 
more persons, who reside in different counties and the 
summons has been served upon the defendant, resident of 
the county, in which case the summons may be served upon 
the other defendant out of Lhe county; and except, also, 
when an action is brought against a party who has con- 
tracted to perform an obligation at a particular place, and 
resides in a different county, in which case summons may 
be served in the county where he resides; and except, also, 
where an action is brought for injury to person or prop- 
erty, and the defendant resides in a different county, in 
which case summons may be served in the county where 
the defendant resides. En. March 11, 1872. Am'd. 1873-4, 
ö33; 1875-6, 99. 
Cal. Rep. IJlt. 66, 442; 71, 556; 97, 57. 
Process of justices' courts-extent of: Ante, sees. 94, 106. 


t 849. Summons, by whom and how served and re- 
turned. The summons may be served by a sheriff or con- 
stable of any of the counties of this state or by any other 
person of the age of eighteen years or over not a party to 
the action. When a summons issued by a justice of peace 
is to be served out of the county in which it is issued the 
summons must have attached to it a certificate under seal 
by the county clerk of such county to the effect that 
the person issuing the same was an acting justice of the 
peace at the date of the summons and must be served and 
returned as provided in title five, part two of the code, 
or it may be served by publication and sections four hun- 
dred and thirteen and four hundred and twelve so far as 
they relate to the publication of summons are maae appli- 
cable to justices' courts, the word justice being substituted 
for the word judge wherever the latter word occurs. En. 
March 11, 1872. Am'd. 1873-4, 407; 1891, 51; 1905, 27. 
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Cal. Rep. Cit. 59, 473; 5:), 493; 73, 4; 138, 610. 
Prac. Act, sec. 542. En. April 29, 1851. 
Prac. Act, sec. 613. En. April 29, 1851. Am'd. 1860, 
305; 1865-6, 467. 
Prac. Act, sec. 614. En. April 29, 1851. 
The act of 1875-6, 855, relating to the service of sum- 
mons In justice's court in San Francisco was superseded 
by this section. 
Publìcëtion, service by: Ante, socs. 412, 413. 
I 850. Notice of hearing. When all the parties served 
with process shall have appeared, or some of them have 
appeared, and the remaining defendants have made de- 
fault, the justi'Ce must fix the day for the trial of said 
cause, whether the issue is one of law or fact, and give 
notice thereof to the parties to t.he action who have ap- 
peared, but in case any of the parties are represented by 
an attorney, then to such attorney. Such notice shall be 
in writing, signed by the justice, and substantially in the 
following form (filling blanks according to the facts): 
In the justice court, .................. township (or 
city, or city and county), .county, or city and county of 
. . . . . . . . . . . . J State of California ..... . . . . . .. plaintiff, vs. 
. . . . . . . . . . . ., defendant. To . . . . . . . . . . . . . . . ., plaintiff, 
or ................ attorney for plaintiff, and to ........ 
. . . . . . . . . ., defendant, or .. . . . . . . . . . . . . . ., attorney for 
defendant. 
You and each of you will please take notice that the un- 
dersigned justice of the peace before whom the above- 
entitled cause is pending, has set for hearing the de.murrer 
of ................, filed in said cause (or has set the said 
cause for trial, as the case may be), before me at my office 
in said township (or city, or city and county), at ...... 
o'clock .... M., on the ................ day of .. . . . . . . 


. . . . . . . . .. 19...... . 


Dated this 


................ 


day or 


19...... 


(Signed) ................ 
Justi.ce of the peare. 
Said notice shaH be served by mail or personally. "\Vhen 
served by mail the justice of the peace shall deposit copies 
thereof in a sealed envelope in the post office at least ten 
days before the trial or hearing addressed to each of the 
persons on whom it \ is to be served at their place of re.si- 
Code Civil Proc.-22. 
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dence and the postage prepaId thereon; provided that such 
notice shall be served by mail only when the attorney on 
whom service is to be made, resides out of the county in 
which s.aid justice's court is situated. Wben personally 
served said notice shall be served at least five days before 
the trial or hearing on the persons on 'v horn it is to be 
serv'E:d b
. any person competent and qualified to serve a 
summOJ1ß in a justices' court and when personally served 
it hhall be served returned and filed in like mannp.r as a 
summons. The judge shall enter on his dock
t the date 
of trial or hearing; and w'hen such notice shall have been 
served by mail the justice shall enter on his docket the 
date of mailing such notice, of trial or hearin.g and f,uch 
entry shall be prima facie evidence of tha fact of such 
service. The parties are entitled to one hour in which to 
appear after the time fixed in said notice, but are not 
bound to remain longer than that time unless both parties 
have appeared and the justice being present is engaged in 
the trial of another cause. En. March 11, 1872. Am'd. 
1875-6, 99; 1900-01, 598; 1905, 33. 
Cal. Rep. Cit. 74, 344; 74, 345; 97, 524; 97, 526; 109, 
617; 118, 276; 118, 296; 136, 366; 138, 650.. 
Time of trial: Post, sees. 873 et Se(}. 


CHAPTER III. 


PI.,EADINGS IN JUSTICES' COURTS. 



 851. Fonn of plea.dings. 

 852. Pleadings in justices' courtB. 

 853. Complaint defined. 

 854. Vlhen 'demurrer to complaint may be put in. 

 855. Answer. 
I 856. If the defendant omit.a to set up counterclaim. 
I 857. When plaintiff may demur to answer. 

 858. Proceedings on demurrer. 
I 859. Amendment of pleadings. 

 86(). Answer or demurrer to amended pleadIngs. 



 851. \ Form of pleadings. Pleadings in justices' 
courts: 
1. Ar& not required to be in any particular form, but 
must be such a.s to enable a person of common understand- 
ing to kn.ow what is intended; 

. May, exrept the complaint, be oral or in writing; 
3. l\-ius.l not be verified, unless otherwise provided in this 
ti tl<B ; 
4. If in \Vriting, must be filed with the justice; 
5. If oral, an entry of their substance must be made in 
the docket. En. March 11, 1872. 
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Cal. Rep. Cit. 56, 525; 56, 526. 
Prac. Act, sec. 571. En. April 29, 1851. 
Ca1. Rep. Cit. 9, 50; 20, 49. 
Prac. Act, sec. 572. En. April 29, 1851 
Subd.. 3-verified answer: Ante, sec. 112, subd. 2, sec. 838. 
A 852. Pleadings in justices' courts. The pleadings 
are: 
1. The complaint by the plain tiff; 
2. The demurrer to the complaint; 
3. The answer by the defendant; 
4. The demurrer to the answer. En. March 11, 1872. 
Prac. Act, sec. 570. En. April 29, 1851. 
List or plßadings--ß"enerally: Ante, sec. 422. 
I 853. Complaint defined. 'fhe complaint in justices' 
courts IS a concise statement, in writing, of the facts con- 
stituting the plaintiff's cause of action; or a copy of the 
account, note, bill, bond, or instrwnent upon which the 
action is based. En. 1\Iareh 11, 1872. 
Cal. Rep. Cit. 122, 470; 135, 51. 
Prac. Act, sec. 573. En. April 29, 185L 
Complaint-generally: Ant-e, sec. 426. 
fi 854. When demurrer to complaint may be put in. The 
defend.ant may, at any time before answering, demur to 
the compìaint. En. l\lfarch 11, 1872. 
Prac. Act, sec. 578. En. April 29, 1851. 
Demurrer, generally: Ante, sec. 430. 

 855. Answer. The 
ns,ver may contain a denial of 
any or all of thoe material facts stated in the complaint, 
which the defentdant believes to be untrue, and also a 
statement, in a plain and direct mann3r, of any other 
facts constituting a defense or counterclaim, upon which 
an 
tion might be brought by the Gefendant against the 
plaintiff in a justices' court. En. March 11, 187&. 
Ca1. Rep. Cit. 110, 2G5. 
hac. Act, sec. 574. En. April 29, 185L 
Oal. Rep. Cit. 17, 85; 20, 49; 30, 546. 
Answer, generally: Ante, sec. 437. 

 856. If th
 defendant omits to set up counterclaim. 
If the defendant omit to set ù.p a coanterclairn in the 
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cases mentioned in the last section, neither he nor his 
assignee can afterward maintain an action against the 
plaintiff therefor. En. lVlarch 11, 1872. 
Cal. Rep. Cit. 122, 199. 
Counter'clai.m waived--generally: Ante, sec. 439.. 

 857. When plaintiff may demur to answer. When 
the answer contains new matter in avoidance, or consti- 
tutin.g a defense or a counterclaim, the plaintiff may, 
at any time before the trial, demur to the same for in- 
sufficiency, stating therein the- grounds of such demurrer. 
En. lYl.areh 11, 1872. 
Demurrer to answer-genernlly: Ante, sec. 443. 
fi 858. Proceedings o.n demurrer. The proceedings on 
demurrer are as follows: 
1. If the demurrer to the complaint is sustained, the 
plaintiff may, within such time, not exceeding two days, 
as the court allo.'vs, amend his complaint; 
2. If the demurrer to a complaint is overruled, the de- 
fend.ant may answ-er forthwith; 
3. If the demurrer to an answer is sustained, the de- 
fendant may amend his answer within such time, not 
exceedIng two days, as the court may allow; 
4. If the demurrer to an answer is overruled, the action 
must proceed as if no demurrer h.ad been interposed. En. 
March 11, 1872. 
Cal. Rep. Cit. 109, 616; 109, 617. Subd. 1-135, 5; 135, 
6. Subd. 2-135, 5. Subd. 3-135, 6. 
Proceedings on demurrer-compare sees. 472, 636 ante. 



 859. Amendment of pleadings. Either party may, at 
&ny tim'e before the conclusior. of the trial, amend any 
pleading; but if the amend,ment is made after the issue, 
and it appear.s to the satisfaction nf the court, by oath, 
that an adjournment is necessary to the adverse party in 
consequence of such amend.ment, an aKljournment must be 
granted. The court may also, in its discretion, when an 
.!t.djournment will by the amendment be rendered .neces- 
sary, require as a condition to the allowanee of such 
amendment, made after issue joined, the payment of costs 
to the adverse party, to be fixed by the court, not exceed- 
ing twenty dollars. The court may also, on such terms as 
may be just, and on payment of costs, relieve a party from 
a judgment by default taken against him by his mistake, 
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inadvertanèe, surprise, or excusable neglect, but the ap- 
plication for such relief must be made within ten days 
after notice of the entry of the judgment and upon an 
affidavIt showing good cause therefor. En. I\larch 11, 1872. 
Am'd. 1905, 254. 
Cal. Rep. Cit. 74, 344; 75, 231; 75, 2:13; 75, 255; 97, 
525; 109, 338; 120, 514; 127, 48; 133, 320. 
Prac. Act, sec. 580. En. April 29, 1851. 
Amendment, general]y. .....
nte, sec. 473; adjournment 
because of: Post, sec. 874, subd. 2. 

 860. Answer or demurrer to amended pleadings. 
When a pleading is amended, the adverse party may 
answer or demur to it within such time, not ex('eeding two 
days, as the court may al1ow. En. 
larch 11, 1872. 
Time to plead-compare sec. 432, ante. 


CHAPTER IV. 


PROVISIONAL REMEDIES IN .JUSTICES' COURTS. 
Art10le I. Arrest and Bail, 
 
 861-865. 
II. Attachment, 
 
 866-869. 
m. Claim and Delivery of Persona.l Property. I 810. 


AR TICI.lE I. 


ARREST AND BAIL. 


I 861. Order of arrest and arrest of defen'Jant. 
I 862. Affidavit and undertaking for order of arrest. 
I 863. A defendant arrestE'd must be taken before the justice Im- 
mediately. 
I 864. The officer must give notice to the plaintiff of arrest. 
D 865. The officer must detain the defendant. 



 861 Order of arrest and arrest of defendant.. An 
order to arrest the defendant may be indorsed on a sum- 
mons issued by the justice, and the def8ndant may be 
arrested thereon by the she-riff or constable, at the time 
of serving the summons and brought before the justice, 
and there detained until duly discharged, in the following 
cases: 
1. In an action for the recovery of money or damages, 
on a cause of action arising upon contract" express or im- 
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plied, when the defendant is about to depart from the 
state, with intent to defraud his creditors; 
2. In an action for a fine or penalty, or for money or 
property embezzled or fraudulently misapplied, or con- 
verted to his own use by one who received it in a fiduciary 
capacity; 
3. When the defendant has been guilty of a fraud in 
contracting the debt or incurring the obligation for which 
the action is brought; 
4. When the defendant has removed, concealed, or 
disposed of his property, or is about to do so, with intent 
to defraud his creditors. 
But no female can be arrested in any action. En. March 
11, 1872. 
Cal. Rep. Cit. 86, 71. 
Prac. Act, sec. 544. En. April 29, 1851. 
Arrest and bail: Sees. 478 et seq. 
Mesne and final process of justices' courts may be is- 
sued to any part of the county: Sees. 94, 106. 



 862. Affidavit and undertaking for order of arrest. 
Before an order for an arrest can be made, the party ap- 
plying must prove to the satisfaction of the justice, by the 
affidavit of himself or som,e other person, the facts upon 
which the application is founded. The plaintiff must also 
execute and deliver to the justice a written undertaking 
in the sum of three hundred dollars, with sufficient sure- 
ties, to the effect that the plaintiff will pay all costs that 
.may be adjudged to the defendant, and all damages which 
he may sustain by reason of the arrest, if the same be 
wrongful, or without sufficient cause, not exceeding the 
sum specified in the undertaking. En. March 11, 1872. 
.A.m'd. 1873-4, 334. 
Prac. Act, sec. 545. En. April 29, 1851. 
Affidavit and undertaking for arrest: Compare ante, 
secs. 481, 482. 
Qualification of sureties: Post, sec. 1057. 



 863. A defendant arrested must be taken before the 
Justice immediately. The defendant, immediately, upon 
being arrested, must be taken to the office of the justice 
who made the order, and if he is absent or unable to try 
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the action, or if it appears to him by the affidavit of de- 
fendant, that he is a material witness in the action, the 
officer must immediately tal{e the defendant before another 
justice of the to\vnship or city, if there is another, and if 
not, then before the justice of an adjoining township, who 
must take jurisdiction of the action, and proceed thereon, 
as if the summons had been issued and the order of arrest 
made by him. En. 
1arch 11, 1872. 
Cal. Rep. Cit. 95, 74; 141, 321. 
Prac. Act, sec. 546. En. April 29, 1851. 
Prac. Act, sec. 550. En. April 29, 1851. 

 864. The officer must give notice to the plaintiff of 
arrest. The officer making the arrest must immediately 
give notice thereof to the plaintiff, or his attorney or 
a.gent, and indorse on the summons, and HU bscribe a cer- 
tificate, sta.ting the time of serving the same, the time 
of the arrest, and of his giving notice to the plaintiff. En. 
March 11, 1872. 
Prac. Act, sec. 547. En. April 29, 1851. 
I 865. The officer must detain the defendant. The 
officer making the arrest must keep the defendant in 
custody until he is discharged by order of the justice. 
En. 1Iarch 11, 1872. 
Cal. Rep. Cit. 86, 71. 
Prac. Act, sec. 548. En. April 29, 185L 


ARTICLE IL 


ATTACH
IENT. 
G 866. Writ of attachment shall iSEue upon affidavit. 

 867. Undertaking on attachment must be required. 
A 868. Writ of attachment, substance of. Officer may take an uI1'der- 
taking instead of levying. 
I 8
. Certain provisions apply to all attachments in justices' courts. 

866 

 866. Writ of attachment shall issue upon affidavit. Am'd 
A writ to attach the property of the defendant must be p.467 
issued by the justice at the time of, or after issuing sum- 
mons and before answer, on receiving an affidavit by or on 
behalf of the plaintiff, showing the same facts, as are re- 
quired to be sho'wn by the affidavit specified in section five 
hundred and thirty-eight of this code. En. l\Iarch 11, 1ö72. 
Cal. Rep. Cit. 122, 148. 
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Prac. Act, sec. 551. En. April 29, 1851. Am'd. 1858, 154; 
1860, 304. 
Cal. Rep. CiL 34, 646. 
Prac. Act, sec. 552. En. April 29, 1851. Am'd. 1858, 154. 
Attachment, generally: Ante, sees. 537 et S'2q. 
Mesne and final process of justices' courts may be issued 
to any part of the county: Ante, secs. 94, 106. 

 867. Undertaking on attachment must be required. 

867 Before issuing the writ, the justice must require a writt'2n 
Am'd. undertaking on the part of the plaintiff, with two or more 
p.468 sufficient sureties, in a sum not less than fifty, nor more 
than three hundred dollars, to the effect that if the defend- 
ant recover judgment, the plaintiff will pay all costs that 
may be awarded to the defendant, and all damages which 
he may sustain by reason of the attachment not .exceeding 
the sum specified in the undertaking. Ell. March 11, 1872. 
Prac. Act, sec. 553. En. April 29, 1851. Am'd. 1858, 154; 
1860, 304; 1871-2, 75. 
Cal. Rep. Cit. 34, 646. 
Undertaking on attachment, generally: Ante, sec. 539. 

 868. Writ of attachment, substance of. Officer may 
take an undertaking instead of levying. The writ may be 
directed to the sheriff or any constable of the county in 
which such justice court is situate, and must require him 
to .attach and safely keep all the property of the d '2fend- 
ant within his county, not exempt from execution, or so 
much thereof aa may be sufficient to satisfy the plain- 
tiff's denland, the amount of which must be stated in 
conformity with the complaint, unless the defendant give 
him security, by the undertaking of two sufficient sure- 
ties, in an amount sufficient to satisfy such demand, be- 
sides costs; in which case, to take such undertaking. 
Several writs may be issued at the same time to th '3 
sheriffs of different counties; provided, that where a writ 
of attachment issued by a justice of the peace is to be 
served out of the county in which it was issued t the writ 
of attachment shall have attach'2d to it a certificate under 
seal, oy the county clerk of such county, to the effect that 
the person issuing the same was an acting justice of the 
peace of said county, at the date of the writ. En. March 
11, 1872. Am'd. 1905, 208. 
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Prac. Act, sec. 554. En. April 29, 1851. 
Contents of writ: Compare sec. 540, ante. 

 869. Certain provisions apply to all attachments in 
justices' courts. The sections of this code from section 
fiV2 hundred and forty-one to section five hundred and 
fifty-nine, both inclusive, are applicable to attachments 
issued in justices' courts, the word "constable" being sub- 
stituted for the word "sheriff," whenever the writ is di- 
rected to a constable, and the word "justice" being sub- 
stituted for the word "judge." En. March 11, 1872. 
Prac. Act, sec. 555. En. April 29, 1851. 


 541-559. Sec. 541, property attachable. Sees. 542, 
643, property, how sheriff 
ttaches. Sec. 544, garnishe'ð's 
liability. Sec. 545, examination of defendant o.nd gar- 
nishee. Sec. 546, inventory, return, etc. Sec. 547, p
r- 
ishables. Sec. 548, other property, immediate sale of. 
Sec. 549, claim by third person. Sec. 550, realization of 
attached property after judgment for plaintiff. Sec. 551, 
collecting balance by sheriff. Sec. 552, proceedings if 
execution unsatisfied. Sec. 553, effect of judgment tor de- 
fendant. Secs. 554-558, discharge of attachment. Sec. 559, 
sheriff's return. Releasing attachment. 


ARTICLE III. 


CLAIM AND DELIVERY OF PERSONAL PROPERTY. 



 870. How claim and delivery enforced. 



 870. How claim and delivery enforced. In an action 
to recover possession of personal property, the pìaintiff 
may, at the time of issuing summons, cr at any time 
thereafter before answer, claim the delivery of such prop- 
erty to him; and the sections of this code, from section 
five hundred and ten to section five hunàred and twenty- 
one, both inclusive, are applicable to such claim "Then 
made in justices' courts, the povlers therein given and 
duties imposed on sheriffs being extended to constables, 
and the word "justice" substituted for "judge." En. 11arch 
11, 1872. 
Cal. Rep. Cit. 106, 351. 
Prac. Act, sec. 556. En. April 29, 185L 
Prac. Act, sec. 557. En. April 29, 1851. 
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Prac. Act, sec. 558. En. April 29, 185L 
Prac. Act, sec. 559. En. April 29, 1851. 
Prac. Act, sec. 560. En. April 29, 1851. 
Prac. Act, sec. 561. En. April 29, 1851. 
Prac. Act, sec. 562. En. April 29, 1851. 
Prac. Act, sec. 563. En. April 29, 1851. 
Prac. Act, sec. 564. En. April 29, 1851. 
Prac. Act, sec. 565. En. April 29, 1851. 
Prac. Act, sec. 566. En. April 29, 185L 
Prac. Act, sec. 568. En. April 29, 1851. 
Prac. Act, sec. 569. En. April 29, 1851. 
Prac. Act, sec. 592. En. April 29, 1851. 
Claim and delivery: Secs. 509 et seq. 




 510-521. Sec. 510, affidavit for claim and delivery. 
Sec. 511, requisition for sheriff to take property claimed. 
Sec. 512, undertaking by plaintiff. Sec. 513, exception to 
sureties by defendant. Sec. 514, defendant claiming re- 
delivery. Sec. 515, justification of defendant's sureties. 
Sec. 516, qualifications of sureties. Sec. 517, breaking 
open building, etc. Sec. 518, property, how kept. See.. 
519, claim by third person. Sec. 520, sheriff to file notice, 
a.ffidavit, etc. See. 621 (Rep. March 24; took effect July 
1, 1874). 


CHAPTER V. 


roDGMENT BY DEFAULT IN J"USTICEfr COURTS. 


I 871. J'udgment when defendant fails to appear. 
I 87%. .Judgment against defendant on demurrer. 


I 871. Judgment when defendant fails to appear. fi 
the defendant fail to appear, and to answer or dem'ü.Y 
within the time specified in the summons, then, upon 
proof of service of summons, the following proceedings 
must be had: 
1. If the action is based upon a contract, and is for the 
recovery of money, or damages only, the court must render 
judgment in favor of plaintiff for the sum specified in the 
summonS. 
2. In all other actions the court must hear the evidence 
offered by the plaintiff, and must render judgment in his 
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favor for such sum (not exceeding the amount stated in 
the summons) as appears by such evidence to be just. En. 
ß1arch 11, 1872. Am'd. 1875-6, 100; 1880, 113. 
Cal. Rep. Clt. 69, 493; 74, 344; 108, 363. Subd. 1-66, 
638; 135, 5. 
Default judgment, generalIy: Ante, sec. 585. 



 872. Judgment against defendant on demurrer. In 
the following cases the same proceedings must be had, and 
judgment must be rendered in like manner, as if the 
defendant had failed to appear and answer or demur: 
If the complaint has been amended, and the defend- 
an t fails to answer it as amended, within the time allowed 
by the court; 
2. If the demurrer to the complaint is overruled, and 
the defendant fails to answer at once; 
3. If the demurrer to the answer is sustained, and the 
defendant fails to amend the answer within the time 
allowed by the court. En. 
larch 11, 1872. 
Cal.. Rep. Cit. 109, 617. Subd. 2-135, 5. 
Compare sec. 858, ante. 


CHAPTER VI. 


TIME OF TRIAL AND POSTPONE:\IE
TS IN .JUSTICES' COURTB. 


I 873. 
e 87'. 

 875. 
o 876. 
I 877. 


Time w
en trial must be commenced. 
When oo'-!rt may, of its own motion, postpone trial. 
Postponement by consent. 
Postponement upon application of a pa.rty. 
No continuance for more than ten days to b& granted, unless 
upon flUng of urrdertaklng. 



 873. TIme when trial must be commenced. Unless 
postponed as pr-ovided in this chapter, or unless trans- 
ferred TO another court, the trial of the action must com- 
mence at the expiration of one hour from the time speci- 
fied in the notice mentioned in section 850, anJ the trial 
must be continued without adjournment for 
ore than 
twenty-four hours at anyone time, until all the issues 
therein are disposed of. En. l\Iarch 11, 1872. Am'd. 
1875-6, 100. 
Cat Rep. Cit. 92, 432; 97, 526; 118, 276. 
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g 874. When court may, of its own motion, postpOtle 
b"

J. The court may, of its own motion, postpone the 
tri.a.l : 
1. For not exceeding one day, if, at the time fixed by 
la w or by an order of the court for the trial, the court is 

gaged in the trial of another action; 
2. For lot exceeding two days, if, by an amendment of 
the pleadings, or the allowance of time to make such 
amendment or to plead, a postponement is rendered neces- 
sary; 
3. For not exceeding three days, if the trial is upon 
issues of fact, and a jury has been demanded. En. March 
11, 1872. 
Cal. Rep. Cit. Subd. 2-135, 6. 
Amendment of pleadings, etc.: Ante, s.res. 858, 859. 



 875. Postponement by consent. The court may, by 
consent of the parties, given in writing or in open court, 
postpone the trial to a time agreed upon by the parties. 
En. March 11, 1872. 
Frac. Act, sec. 583. En. April 29, 1851. Am'd. 1854, 68. 
Prac. Act, sec. 581. En. April 29, 1851. Am'd. 1854. 68. 



 876. Postponement upon appl ication of a party. The 
trial may be postponed upon the application of either 
party, for a period not exceeding four months: 
1. The party making the application must prove, by his 
own oath or otherwise, that he cannot, for want of 
material testimony, which he expects to procure, safe
y 
proceed to trial, and must show in w.hat respect the testi- 
mony expected is material, and that he has used due dili- 
gence to procure it, and has been unable to do so; 
2. If the application is on the part of the plaintifr, and 
the defendant is under arrest, a postponement for more 
than three hours discharges the defendant from custody, 
but the action may proceed, notwithstanding, and the de- 
fendant is subject to arrest on execution, in the same man- 
ner as if he had not been discharged; . 
3. If the application is on the part of a defendant under 
arrest, before it can be granted he must execute an under- 
ta.king, with two or more sufficient sureties, to be approved 
by, and in a sum to be fixed by the justice, to the effect 
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that he w1l1 render himself amenable to the process of the 
court during the pendency of the action, and to such as may 
be issued to enforce the juilgment therein; or that the sure- 
ties ,vill pa:" to the plaintiff the amount of any judgment 
which he may recover in the action, not exceeding the amount 
specif,ed in the undertaking. On filing the undertaking speci- 
fied in this subdivision, the justice must order the defendant 
to be discÌ1arged from custody; 
4. The pfJrty making the application must, if required by 
the adverso party, consent that the testimony of any 
witness of such adverse party, who is in attendance, may 
be then taken by deposition before the justice, and that 
the testimùny so taken may be read on the trial, with the 
same effec-:, and subject to the same objections, as if the 
witness Wë.1.'i produced; but the court may require the party 
making the application to state, upon affidavit, the evi- 
dence which he expects to obtain; and if the adverse party 
thereupon 
dmit that such evidence would be given and that. 
it be consiilered as actually given on the trial, or offered and 
overruled as improper, the trial must not be postponed. En. 
March 11, 1872. 
Postponcreent, generally: Ante, sec. 595; costs of: Post, 
sec. 1029. 
Arrest and bail: Ante, sees. 478 et seq. 

 877. No continuance for more than ten days to be 
granted, unless upon filing of undertaking. No adjourn- 
ment mU.it, unless by consent, be granted for a period 
longer thau ten days, upon the application of either party, 
except up
n condition that such party file an undertaking, 
in an amount fixed by the justice, with two sureties, to 
be approv
d by the justice, to the effect that they will 
pay to the opposite party the amount of any judgment 
which may be recovered against the party applying, not 
exceeding t he sum specified in the undertaking. En. March 
11, 1872. 
Prac. Act, sec. 585. En. ,A_pril 29, 1851. 



G 
 878-882 


TRIALS IN JUSTICES' COURTS. 


150 


CHAPTER VII. 


TRIALS IN JUSTICES' COURTS. 


I 87S. I8St1e defined, and the different kinds. 
I 879. Issue of law, how raised. 

 880. Issue of fact, how raised. 

 88L Issue of law, how tried. 
fi 88Z. Issue of fact, how tried. 
I 883. J"ury, how waived. 
I 8M. Either party failing to appear, trlal may proceed at Tec,rnest of 
other party. 
I 885. ChaI1enges to jurors. 
I 886. Manner of pleading a written instrument. 
I 887. It a copy of an instrument be filed, signatures will be deemed 
at1.mitted, unless denied under oath. 


I 878. Issue defined, and the different kinds. Issues 
arise upon the pleadings when a fact or conclusion of law 
is maintained by the one party, and is controverted by 
the other. They are of two kinds: 
1. Of law; and, 
!. Of fact. En. March 11, 1872. 
Corn.pare this and the next two sections with sections 
588-590, an te. 


I 879. Issue of law, how raised. An issue of law arises 
upon a demurrer to the complaint or answer, or to some 
part thereof. En. March 11, 1&72. 
Same as see. 589, ante. 


I 880. Issue of fact, how raised. 
arises: 

 Upon a material allegation in the 
verted by the answer; and, 
2. Upon new mattter in the answer, 
law Is joined thereon. En. March 11, 
Same as see. 590, ante. 


An Issue of fact 


complaint contro- 


except an issue 01 
1872. 



 881. Issue of law, how tried. An issue of law must 
be tried by the court. En. March 11, 1872. 
Compare sec. 591, ante. 


fi 882. Issue of fact, how tried. An issue of fact must 
be tried by a jury, unless a jury is waived, in which case 
it must be tried by the cOTIrt. En. March 11, 1872. 
Prac. ,Act, sec. 593. En. April 29, 1851. 
Compare sec. 592, ante, 
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 883. Jury, how wai.ved. A jur
 måy be waived: 
1. By consent of partIes, entered In the docke
; 
2. By a failure of eit
er. party to. demand a Jury before 
the cOffilneucenlent of the trIal of an Issue of fact; 
3. By the failure of either party to appear at the time 
fixed for the trial of an issue of fact. En. March 11, 1872. 
Prac. Act, sec. 587. En. April 29, 1851. 
Waiver of jury: Compare sec. 631, ante. 

 884. Either party failing to appear, trial may proceed 
at request of other party. If either party fails to appear at 
the time :fixed for trial, the trial lnay proceed at the request 
of the adverse party. En. March 11, 1872. 
Cal. Rep. Cit. 63, 436. 
Compare sec. 594, ante. 

 885. Challenges to jurors. The challenges are either 
peremptory or for cause. Each party is entitled to three 
peremptory challenges. Either party may challenge for 
cause on any grounds set forth in section six hundred and 
two. Challenges for cause must be tried by the justice. 
En. March 11, 1872. 
Pru. Act, sec. 690. E1L April 29, 1851. 
Challenges: Compare sees. 601, 602, ante. 



 886. Manner of pleading a written instrument. When 
the cause of action or counterclaim arises upon an account 
or instrument for the payment of money only, the cou.rt, 
at any time before the trial, ID ay, by an order under his 
hand, require the original to be exhibited to the inspection 
of, and a copy to be furnished to, the adverse party, at 
such time as may be fixed in the order; or, if 'Such order 
is not obeyed, the account or instrument cannot be given 
in evidence. En. March 11, lð72. 
Prac. Act, sec. 576. En. April 29, 185L 
Order for inspection: Post, sec. 1000. 
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o 887. If a copy of an instrument be filed, sIgnatures 
will be deemed admitted. unless denied under oath. If 
the plaintiff annex to his complaint, or file with the 
justice at the time of issuing the summons, the original 
or a copy of the promissory note, bill of exchange, or other 
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written obligation for the payment of money, upon wbich 
the action is brought, the defendant is deemed to admit the 
genuineness of the signatures of the makers, indorsers, or 
assignors tl:f'reof, unless he specifically deny the same in 
his answer, and verify the answer by his oath. En. March 
11, 1872. 
Prac. Act, sec. 577. En. April 29, 1851. Am,'d. 1854, 68. 
Compare secs. 447, 448, 853, ante. 


CHAPTER VIII. 
JUDGMENTS (OTHER THAN BY DEFAULT) IN JUSTICES' 
COURTS. 
Judgment bv confes8ion. 
Judgment of dismissal entered in certain cases witout preju- 
dice. 
Judgment upon verdict. 
Judgment after trial by the court. 
Judgment when the defendant is subject to arrest. 
If the sum found due exceeds the jurisdiction of the justice, 
the exoess may be remitted. 
Offer to compromise before trial. 
Costs may be included in the judgment. 
Abstract of judgment. 
Abstract may be filed and docketed in superior court. 
Effect of decketing. 
Judlrment not a lien unless abstra
t is recorded in the record- 
er' 8 office. 


I 889. 
A 890. 

 891. 
I 892. 
A 893. 
I 894. 
I 895. 
I 896. 
A 897. 
I 898. 
I 899. 
I 900. 



 889. Judgment by confession. Judgments upon con- 
fession may be entered up in . any justices' court specified 
in the confession. En. March 11, 1872. 
Prac. Act, sec. 536. En. April 29, 1851. 
Confessio"']. of juùgment, generally: Post, sees. 1132-1]35; 
jurisdiction.: Ante, sec. 112, subd. 6. 

 890. Judgment of dismissal entered in certain cases 
without prejudice. Judgment that the action be dismissed, 
without prf'judice to a new action, may be eutered with 
costs, in the following cases: 
1. When the plaintiff voluntarily dismisses the action be- 
fore it is :finally submitted; or fails to prosecute the action 
to judgment with reasonable diligence; provided a counter- 
claim has not been made, or affirlnative relief sought by the 
cross-complaint or answer of the defendant; if a provisional 
remedy ha
 been allowed, the undertaking must thereupon be 
delivered by the justice of the peace to the defendant who 
may have his action thereon; 
2. When he fails to appear at the tÍlne specified in the 
summons, or at the time to which the action has been post- 
poned, or within one hour thereafter; 
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3. When, after a demurrer to the complaint has been sus- 
tained, the plaintiff fails to amend it within the time al- 
lowed by the court i 
4. "Yhen the actIon is brought in the wrong county, or 
to\vnship, or city. En. March 11, 1872. Am 'd. 1905, 44. 
Ca!. Rep. Cit. 106, 592; 106, 593. Subd. 3-97, 522. Subd. 
4-141, 267. 
Prac. Act, sec. 586. En. April 29, 1851. Am'd. 1867-8, 
552. 
Prac. Act, sec. 591. En. April 29, 1851. 
Dismissal: Compare sec. 581, ante. 



 891. Judgment upon verdict. When a trial by jury. 
has been had, judgment must be entered by the justice, at 
once, in conformity with the verdict. En. March 11, 1872. 
Cal. Rep. Cit. 68, 411; 102, 180. 
Prac. Act, sec. 594. En. April 29, 1851. Am'd. 1854, 58; 
1863, 690. 
Entry of judgment, generally: Ante, sec. 664; as affect- 
ing appeals: Post, sec. 939. 



 892. Judgment after trial by the court. When the 
892 
trial is by the court, judgment must be entered at the A 'd 
close of the 
rial. En. March 11, 1872. . 
68 
Cal. Rep. CIt. 88, 559; 97, 525 i 102, 180; 118, 276 i 133, P 
319. 



 893. Judgment when the defendant is subject to ar- 
rest. The judgment in justices' courts must be entered 
8ubstanthfly in the form required by section six hundred 
and sixty-seven of this code. When the judgment is ren- 
dered in a cas.e where the defendan
 is subject to arrest 
and imprisonment thereon, the fact that the defendant 
is so subject, must be stated in the judgment. En. March 
11, 1872. Am'd. 1873-4, 334. 
Prac. Act, sec. 597. En. April 29, 1851. 
Final process may be issued to any part of the county: 
Ante, secs. 94, 106. 
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 894. If the sum found due exceeds the jurisdiction of 
the justice, the excess may be remitted. When the 
amount found dUc3 to either party exceeds the sum for 
Oode CiTil Proc.-28 
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which the justice :'8 authorized to enter judgment, such 
party may remit the excess, and judgment may be rendered 
for the residue. En. 
larch 11, 1872. 
Cal. Rep. Cit. 147, 107. 
Prac. Act, sec. 595. En. April 29, 1851. 
Limit, three hundred dollars: Ante, sec. 112. 

895 
 895. Offer to compromise before trial. If the defend- 
Am'd ant, at any time before the trial, offer, in writing, to allow 
p. 468. jud

ent to be taken. against him. for a specified sum, 
hd 
pla.lntl:t m?..y immedIately have Judgment therefor, wIth 
the costs then accrued; but if he do not accept such offer 
before the trial, and fail to recover in the action a sum ìn 
excess of the offer, he cannot recover costs, but costs must 
be adjudgej against him, and, if he recover, be deducted 
from his recovery. The offer and failure to accept it can
 
not 
ð given in evidence nor affect the recovery, other- 
wise tha-n as to costs. En. March 11, 1872. Am'd. 1877-8, 
103. 
Pr8{5. Act, sec. 596. En. April 29, 1851. 
Offer to compromise: Compare sec. 997, post. 
I 
ß. Costs may be included in the judgment. The 
justice must tax and include in the judgment the costs al- 
löwed by law to the prevailing party. En. March 11, 1872. 
Cal. Rep. Cit. 102, 180. 
Prac. Act, sec. 598. L _1. April 29, 1851. 

 897. Abstra.
t of judgment. The justice, on the de- 
mand of a party in whose favor judgment is rendered, 
must give him an abstract of the judgmf\nt in substantially 
the foIJowing form (filling blanks according to the facts): 
State of California, county, (or city and county). 
, plaintiff, v. ,defendant. In justices' court, 
before , justice of the peace, township (or 
city, or city and county), --, 18- (inserting date of 
abstract). Judgment entered for plaintiff (or defendant), 
for $-, on the day of . I certify that the 
foregoing is & 
orrect abstract of a judgment re
dered in 
said action in lílY court-or (as the case may be) in the 
court of , justice of the peace, as appears by his 
docket, now in my posscFsion, as his successor in office. 

 Justice of the Peace. En. March 11, 1872. 
Am'd. 1880, 19. 
Cal. Rep. Cit. 52, 4
1. 
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Prac. Act, sec. 599. En. April 29, 1851. Am'd. 1854, 69. 
Cal. Rep. Cit. 26, 156; 27, 371; 52, 402. 



 898. A bstract may be filed and docketed in superior 
court. The abstract may be :filed in the office of the county 
clerk of the county in which the judgment was rendered, 
and the judgment docketed in the judgment docket of the 
superior court thereof. The time of the receipt of the 
abstract by the clerk must be noted by him thereon, and 
entered in the docket. En. March 11, 1872. Am'd. 1880, 
20. 
Docketing, generally: Ante, sec. 671. 
Recording transcript: Ante, sec. 674. 



 899. Effect of docketing. From the time of docketing 
in the county clerk's office, execution may be issued there- 
on by the county clerk to the sheriff of any county in the 
state, other than the county in which the judgment was 
rendered, in the same manner and with like effect as if 
issued on a judgment of the superior court. En. March II, 
1872. Am'd. 1880, 20. 
Ca!. Rep. Cit. 74, 101. 
Execution, generally: Ante, secs. 681 et seq. 
Docketing: Ante, sec. 671. 
Recording: Ante, sec. 614:. 



 900. Judgment not a lien unless abstract is recorded 
in the recorder's office. A judgment rendered in a jus- 
tice's court creates no lien upon any lands of the defend- 
ant, unless such an abstract is :filed in the office of the re- 
corder of the county in which the lands are situated. 
When so :filed, and from the time of :filing, the judgment 
becomes a lien upon all the real property of the judgment 
debtor, not exempt from execution, i11 such county, owned 
by him at the time, or which he mar afterwards, and be- 
fore the lien expires, acquire. The hen continues for two 
years, unless the judgment be previously satisfied. En. 
March 11, 1872. Am'd. 1880, 114. 
Cal. Rep. Cit. 52, 401; 111, 486. 
Lien, extent and duration of: Compare sec. 614, ante. 
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CHAPTER IX. 


APPEALS TO SUPREl\IE COURT. 
I 901. Execution may issue at any time within five years. 
- 
 902. Execution, contents of. 
I 903. Renewal of execution. 
I 904. Duty of officer receiving execution. 
I 905. Proceedings supplementary to execution. 



 901. Execution may issue at any time within five 
years. Execution for the enforcement of a judgment of a 
justice'8 eourt may be issued by the justice who entered 
the judgment, or his successor in office, on the application 
of the party entitled thereto, at any time within five years 
iI.om the entry of judgment. En. March 11, 1872. 
Cal. Rep. Cit. 55, 533. 
Prac. Act, sec. 600. En. April 29, 1851. 
Cal. Rep. Cit. 8, 513; 26, 157. 
After five years, generally: Sec. 685. 
Execution, generally: Sees. 681 et seq. 
Final process may be issued to any part of the county: 
Ante, sees. 94, 106. 



 902. Execution, contents of. The execution mnst be 
directed to the sheriff or to a constable of the county, 
and must be subscribed by the justice and bear date the 
day of its delivery to the officer. It must intelligibly refer 
to the judgment, by stating the names of the parties, and 
the name of the justice before whom, and of the county 
and the township or city where, and the tiIne when, it was 
rendered; the amount of judgment, if it be for money; 
a.nd, if less than the whole is due, the true amount ùue 
thereon. It must contain, in like cases, similar directions 
to the sheriff or constable, as are required by the provi
 
sions of title nine, part two, of this code, in an execution 
to the sheriff. En. 
Iarch 11, 1872. 
Cal. Rep. Cit. 138, 647; 138, 648; 138, 649. 
Prac. Act, sec. 601. En. April 29, 1851. 
Cal. Rep. Cit. 82, 188. 
Compare sees. 681 et seq. 


fi 903. Renewal of execution. An execu tion may, at 
the request of the judgment creditor, be rene,ve<.1 before 



c. c. P., 1906, new. 

 901a. The court, or any justice thereof, nlay stay the 
execution of any judglnent, including any judgl11ent in a 
case of forcible entry or unla\vful detainer, for a period not 
exceeding ten days. rln effect June 14, 1906.] 
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the expiration of the time fixed for its return, by the word 
"renewed;' written thereon, with the date thereof, and 
subscribed by the justice. Such renewal has the effect 
of an OTiginal issue, and may be repeated as öften as nec- 
essary. If an execution is returned unsatisfied, another 
may be afterward issued. En. March 11, 1872. 
Cal. Rep. Cit. 107, 390. 


I 904. Duty of officer receiving execution. The sheriff 
or constable to whom the execution is directed must exe- 
cute the same in the same manne:r as the sheriff is re- 
quirðd by the provisions of title nine, part two, of this 
cade, to proceed upon executions directed to him; and the 
constable, when the execution is directed to him, is vested 
for that purpose with aU the. powers of the sheriff. En. 
M.a.rcl1 11, 1872. 
Prac. Act, sec. 602. En. April 29, 1851. Am'd. 1854, 69. 
Cal. Rep. Cit. 19, 146; 28, 123. 
Execution of writ: Compare, ante, sees. 691 et seq.; and 
generally: See sees. 688 et seq, ante. 



 905. Proceedings supfJlementary to execution. The 
sections of this code, from seven hundred and fourteen to 
905 
seven hundred and twenty-one, both inclusive, are ap- Al'n'd. 
plicable to justices' courts, the word "constable" being p. 469 
substituted, to that end, for the word "sheriff," and the 
word "justice" for the "yord "judge." En. March 11, 1872. 
Cal. Rep. Cit. 47, 132; 133, 317. 
Proceedings supplementary to execution: Ante, s-ecs. 
714-72L 


CHAPTER X. 


CONTEMPTS L'l JUSTICES' (.,X)URT8. 


e 906. Contempq a justice may punish for. 

 907. Proceedings for contempts. 

 908. Sa If, e. 

 909. Pun
shments for contempts. 

 910. The conviction must be entered In the docket. 


I 906. COhtempts a justice may punish for. A justice 
may punish as for contempt, persons guilty of the follow- 
906 
ing acts, and no other: Am'd. 
L Disorderly, contemptuous, or insolent behavior to- p. 469 
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wards the justice 'while holding the court, tending to in- 
terrupt the due course of a trial or other judicial proc(,ed- 
lng; 
2. A breach of the peace, boisterous conduct, or violent 
disturbance in the pr.esenèe of the justice, or in the im- 
mediate vieinity of the court held by him, tending to in- 
terrupt the due course of a trial or other judicial proceed- 
ing; , 
3. Disobedience or resistaneoe to the execution of a law- 
ful order or process, made or issued by him; 
4. Disobedience to a subpoena duly served, or refusing 
to be sworn or to answer as a witness; 
6. Rescuing any person or property in the custody of 
an officer by virtue of an order or process of the cùurt 
held by him. En. Mar.ch 11, 1872. 
Prac. Act, sec. 616. En. April 29, 1851. 
Contðnlpts, generally: Post, secs. 1209 et seq. 
Courts and judicial officers, powers of: Ante, sec. 128, 
177-179. 



 907. Proceedings for contempts. When a contempt is 
committed. in the Im"mediate view and presence of the 
justice, it may be punished summ.arily; to that end an 
oflder must be ma"Cle reciting the facts p as they occurred, 
and adjudging that the person proceeded against Is there- 
by gunty of contempt, and that he be punished as therein 
prescribed. En. March 11, 1872. 
P
ac. Act, sec. G17. En. April 29, 1851. 
Compare se
c. 1211, 110st. 
fi 908. Same. When the contempt Is not committed in 
the immoe,diate view and presence of the justice, a war- 
rant of arrest may be issued by such justice, on WhlCh the 
person 50 guilty may be arrested and brought before the 
justice immediately, when an opportunity to be heard in 
his defense, or excu
e, must be given. The justIce may, 
thereupon, discharge him, or may convict him of the of- 
fense. En. March 11, 1872. 
Compa! e secs. 1212 et seq., post. 

 909. Punishments for contempts. A justice may pun- 
Ish for contempts by fine or imprisonment, or both; such 
fine not to ex,ceed in any case one hundred dollars, and 
such imprisonment one day. En. March 11, 1872. 
Ca!. Rep. Clt. 47, 132; 47, 133. 
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 910. The convIction must be e'1tered In the docket. 
The conviction, specifying particularly the offense and 
the Judgment thereon, must be entered by the justice In 
h:s docket. En. 1'1arch 11, 1872. 
Prao. Act, sec. 618. En. April 29, 185L 


CHAPTER XI. 


DOCKETS OF JUSTICES. 


1 911. 
912. 
913. 

 9U. 
I 915. 
I 916. 

 917. 
G 918. 


Docket, whflt to contaIn. 
Entries thereIn pl"lma facle evidence of the tact. 
An Index to the ùocket mùst be kept. 
Dockets must be delivered by justice to his successor, or to 
coun ty clerk. 
Proceedings when office becomes vacant, and before a successor 
Is appointed. 
A justice may Issue execution or other process upon the docket 
of his predecessor. 
Justice Is successor of prior holder. 
Designation of succeeding justice. 
.. 


I 911. Docket, what to contain. Every justice must 
keep a .book, denominated a "docket," In which he must 
en ter: 
1. The title of every action or proceeding. 
2. The object of the action or proceeding; and if a sum 
of money be claimed, the amount thereof. 
8. The date of the summons, and the time of its return; 
and if an order to arrest the defendant be made, or a writ 
of attachment be issued, a statement of the fact. 
4. Tho time when the parties, or either of them.. appear f 
or their nonappearance, if -default be made; a L"inuts at 
the pleadings and motions; if in writing, r3f9rring .to 
them; if not in writing, a concise statement of the ma- 
terial varts of the pleading. 
6. Every adjournment, stating on whose appllcation .and 
to what time. 
6. The demand for a trial by jury, when the same Is 
made, and by whom made, the order for the jury, and the 
time appointed for the return of the jury and for the 
trial. 
7. The names of the jurors, who appear and are sworn, 
and the names of all witnesses sworn, and at WhOSd re- 
quest. 
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8. The verdIct of the jury, and when received; If the 
jury disagree and are discharged, the fact of sucb dis.agree- 
ment and discharge. 
9. The judgment of the court, specifying the costs in.. 
eluded, and the time when rendered. 
10. :rhe IssuIng of the execution, when Issued and to 
w.hom
 the renewals thereof, if any, and when made, and 
a statement of any money paid to the justice, when and 
by whom. 
11. The receipt of a notice of appeal, if any be given, 
and of the appeal bond, if any be filed. En. March II, 
1872. Am'd. 1873-4, 334. 
Cal. Rep. Cit. 74, 345; 85, 134; 124, 360; 133, 487. 
Prac. Act, sec. 604. En. April 29, 1851. Am'd. 1855, 197. 
C'al. Rep. Cit 31, 54; 34, 326. 
Docket in justiøes' court in cIties an-d counties: Ante, 
sec. 93. 



 912. Entries therein pr!ma facie evidence of the fact. 
The several partic:l:iars of the last section specified must 
be entered under the title of the action to which they 
relate, and (unless otherviise In this title provided) at the 
time when they occur. Such entries in a justice's doclret, 
or a transcript thereof, certified by the justice, or his 
successor in office, are prima facie evidence of the facts 
so staled. En. March 11, 1872. Am'd. 1880, 20. 
Cal. Rep. Cit. 85, 134; 87, 631; 115, 85; 124, 360. 
Prac. Act, sec. 605. En. April 29, 1851. 
Cal. Rep. CIt. 31, 54; 34, 326. 
. 
PrIma facie evidence: Pnst, sec. 1833. 


I 913. An Index to the docket must be kept. A justice 
must keep an alphabetical index to his docket, in which 
mdst be entered the names of the parties to each judg- 
ment, -\Vith a reference to the page of entry. The names 
of the plaintiffs must be entered in the index, in the 
Jpha- 
betical order of the first letter of the family name. En. 
March 11, 1872. 
Pr.ac.. Act, sec. 606. En. April 29, 1851. 



 914. Dockets must be delivered by Justice to his suc- 
cessor, or to county clerk. Eve-ry justice of the peace, 
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upon the expiration of his term of office, must deposit with 
h is successor his official dockets and aU papers filed _ in 
hIS office, as well his own as those of his predecessors, or 
any other which may be in his custody to be kept as public 
records. En. March 11, 1872. 
Prac. Act, sec. 607. En. April 29, 1851. Am'd. 1863, 232; 
1S69-70, 223. 



 915. Proceedings when office becomes vacant, and 
before a successor is a;>pointed. If the office of a justice 
become vacant by his dea th or removal from the town- 
ship or city, or otherwise, before his successor is elected 
and qualified, the docket and :papers in possession of such 
justice must be deposited in the office of some other jus- 
tice in the township, to be by him delivered to the suc- 
cessor of such justice. If there is no other justice in tho 
township, then the docket and papers of such justice must 
be deposited in the office of the county clerk of the county. 
to be by him delivered to the successor in office of the 
justice. En. March 11, 1872r 



 916. A justice may issue execution or other process 
upon the docket of h is predecessor. .A_ny justice with 
"Thorn the docket of his predecessor or or any other jus- 
tice is deposited, has and may exercise over all actions and 
proceedings entered in such docket, the same jurisdiction 
as if originally commenced hefore him. In case of thð 
creation of a new country, or the change of. tne bDundary 
betwepn two counties, any justice into whose hands the 
docket of a justice formerly acting as such within the 
same territory, may come, is, for the purposes of this 
section, considered the successor of such former justice. 
En. March 11, 1872. 
Prac. Act, sec. 608. En. April 29, 1851. Am'd. 1855, 304; 
1863, 232. 



 917. Justice Is successor of prior holder. The justIce 
elected to fill a vacancy is the successor of the justÜ:e 
'\vhose office became vacant before the expiration of a full 
term. When a fu!: term expires, the same or another pel- 
son elected to take office in the same township or city, 
from that time is the successor. En. 1\larch 11, 1872. 
Pra
. Act. sec. 609. En. April 29, 1851. 
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 918. Designation of succeeding justice. Wb.en two 
or more justices are equally entitled under the last sec- 
tion, to be deemed the successors in office of the justice, a 
judge of the superior court must, by a certificate sub- 

cribed by him and filed in the office úf the county clerk, 
designate which justice is the successor of a justice going 
out of office, or whose office has be
o.ule vacant. En. 
March 11, 1872. Am'd. 1880, 20. 
Prac. þ....ct, sec. 610. En. April 29, 1851. 


CHAPTER XII. 


GENERAL PROVISIONS RELATING TO roSTIC
 COURTS. 



 919. Justices may Issue subpoenas and final process to any part of 
the county. 

 920. Blanks must be filled in a.ll papers issued by a justice, except 
subpoenas. 

 921. Justices to receive all moneys collected and pay same to par- 
ties. 
fi 922. In case of disability of justice another justice may attend on 
his behalf. 

 923. Justices may require security for costs. 

 92
. Who entitled to costs. 

 925. What provisions of code applicable to justices' cauna. 

 926. Deposit in lieu of undertaking. 


! 919. Justices may issue subpoenas and final pro-cess t') 

'-"r.y part cf the county. Justices of the peace may issue 
su bpoenas in any action or proceeding in the courts held 
by them, and final process 011 any judgment recovered 
therein, to any part of the county. En. March IJ, 1872. 
Prac. Act, sec. 619. En. April 29, 1851. Am'd. 1863, 496. 
Final process, to any part of the county: Ante, sees. 
94, 106. 



 920. Blanks must be filled in all papers Issued by a 
justice, except subt)oenas. The summons, execution, and 
every other paper made or issued by a justice, except a 
subpoena, must be issued without a blank left to be filled 
by another, otherwise it is vOId. En. March 11, 1872. 
Ca.!. Rep. Cit. 138, 647; 138, 649; 138, 650. 
F-rac. Act, sec. 611. En. April 29, la51. 


I 921. Justices to receive all mo"
ys collected and pay 
sn.mc to part.es. Justices (tl the peace must rece
ve from 
tht;j sberitf or CQ!1
t&ble3 of their county, all moneys 001- 
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lected on any process or order issued from their courts 
respectively, and must pay the same, and all moneys paid 
to them in their official capacit;y', over to the parties en- 
titled or authorized to receive them, without delay. En. 
March 11, 1872. Am'd. 1880, 20. 
Prac. Act, sec. 633. En. April 29, 185L 
Cal. Rep. Cit. 25, 538. 



 922. In case of disability of justice another justice 
may attend on his behalf. In case of the sickness or other 
disability, or necessary absence of a justice, on a return 
of a summons, or at the time aI,pointed for a trial, another 
justice of the same township or city may, at his request, 
attend in his behalf, and thereupon is vested with the 
power, for the time being, of the justice before whom the 
summons was returnable. In that case, the proper entry 
of the proceedings before the attending justice, subscribed 
by him, must be made in the docket of the justice before 
whom the summons v{as returnable. If the case is ad- 
journed, the justIce before whom the summons was r
turn- 
able may resume jurisdiction. En. March 11, 1872. 
Prac. Act, sec. 612. En. April 29, 1851. 



 923. Justices may require security for costs. Justices 
may, in all cases, require a deposit of money or an under- 
taking, as security for costs of court, before issuing a 
summons. En. March 11, 1872. 
Prac. Act, sec. 634. En. April 29, 1851. 
Prepayment of fees: Ante, sec. 91. 



924 

m'd. 
 924. Who entitled to costs. The prevailing party in 
p.469 justices' courts is entitled to costs Df the action, and also 
of any proc,eedings taken by him in aid of an execution 
issued upon 
ny judgment recov3red therein. En. March 
11, 1872. Am'd. 1873-4, 335. 
Prac. Act, sec. 631. En. April 29, 1851. Am'd. 1854, 71; 
1885, 251. 
Costs: Ante, sec. 896. 


t 925. What provisions of code applicable to justices' 
eoui1:s. Justices' courts being courts of peculiar and limit- 
eJ jurisdiction, ûnJy those provisIons of this code which 

re, in their nature, applicable to the organization, powers, 
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and course of proceedings in justices' courts, or which 
have been made applicable by special provisions ìn this 
title, are applicable to justices' courts and the proceedings 
therein. En. l'vlarch 11, 1872. 
La!. Rep. Cit. 47, 133, 74, 343; 114, 373. 
Prac. Act, sec. 603. En. April 29, 1851. Am'd. 1853, 280. 
1854, 70; 1854, 73. 
Prac. Act, sec. 635. 
n. April 29, 1851. Am'd. 1860, 3ù6. 
Peculiar and limited jurisdiction: Ante, sees. 112-114. 

 926. Deposit in lieu of undertaking. In all civil 
<;ases arising in justices' courts, wherein an undertaking is 
required as prescribed in this code, the plaintiff or defend- 
ant may deposit with said justice a sum of money in 
United States gold coin equal to the amount required by 
the said undertaking, which said sum of money shall be 
taken as security in place of said undertal
ing. En. Stats. 
1877-8, 103. 
Cat Rep. Cit. 147, 173; 147, 174. 


TITLE XII. 


PROCEEDINGS IN CIVIL ACTIONS IN POLICE COURTS. 



 929. How comInenced. 

 930. Summons must issue on filing complaint. 

 931. Defendant may plead oralIy or in writing. 

 932. Trial by jury. when defendant is entitled to. 
G 933. Proceedings to be conducted as in justices' courts. 



 929. How commenced. Civil actions in police courts 
are commenced by filing a con1plaint, setting forth the 
violation of the ordinance complained of, with such par- 
ticulars of time, place, and manner of violation as to en- 
able the defendant to understand distinctly the character of 
t.he violation complained of, and to answer the complaint. 
FThe ordi;nance may be referred to by its title. The com- 
plaint must be verified by the oath of the party complain- 
ing, or of his attorney or agent. En. 
larch 11, 1872. 
Cal. Rep. Cit. 56, 148. 
Prac. Act, sec. 636. En. April 29, 1851. 
Jurisdiction of police court: See Pol. Code, secs. 4426, 
,(427. 
Provisions relating to police judges: See Pol Code, 
sees. 4424-4432. 
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 930. SUml110nS must issue on filing complaint. Imme- 
diately after filing the cOl11p]aint, a summons must be 
issued, directed to the defendant, and returnable either 
immediately or at any time designated therein, not exceed- 
ing four days from the date of its issuing. En. March 1
 
1872. 
Cal. Rep. Cit. 56, 148; 127, 540. 
Prac. Act, Bec. 637. En. April 29, 185L 



 931. Defendant may plead orally or in writIng. On 
the return of the summons the defendant may answer the 
complaint. The answer may be oral or in writing, and 
imn1ediately thereafter the case must be tried, unless, for 
good. cause shown, an adjournment is granted. En.. 1\larch 
11, 1872. 
Prac. Act, sec. 638. En. April 29, 1851. 



 932. Trial by jury, when defendant Is entitled to. 
In all actions for violation of an ordinance, where the fine, 
forfei ture, or penalty imposed by the ordinance is less 
than fifty dollars, the trial must be by the court. In 3 c- 
bons where the fine, forfeiture, or penalty imposed by the 
ordinance is over fifty dollars, the defendant is entitled to 
a trial by jury. En. March 11, 1872. 
Prac. Act, sec. 639. En. April 29, 1851. 



 933. Proceedings to . be conducted as In justices' 
cou rts. All proceedings in civil actions in police courts 
must, except as in this title otherwise provided
 be con- 
ducted in the same manner as civil actions in justices' 
courts. En. 1\iarch 11, 1872. 
Cal. Rep. Cit. 51, 500; 56, 148; 95, 380. 
Prac. Act, sec. 641. En. April 29, 1851. 
Civil proceedings in justices' court.s: Secs. 832-92G. 
Disqualification of poUce judge, calling in of justice of 
the peace: See Pol. Code, sec. 4428. 
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TITLE XIII. 
OF APPEALS IN CIVIL ACTIONS. 


Chapter I. 
II. 
III. 



 936. 

 937. 

 938. 

 939. 

 940. 

 941. 

 942. 

 943. 

 944. 

 945. 

 946. 

 947. 

 948. 

 949. 

 950. 

 951. 

 952. 

 953. 

 954. 

 955. 

 
56. 

 957. 

 958. 

 959. 


Appeals in General, 

 936-959. 
Appeals to Supreme Court, 
 
 963-966. 
Appeals to Superior Courts, 

 974-980. 
CI-IAPTE,R I. 


APPEALS IN GENERAL. 


Jndg-ment am orders may be reviewed. 
OrdeI's made out of court, without notice, may be reviewed by 
the judge. 
Party aggrieved may appf'al. Names of parties. 
Wi thin what time appeal may be taken. 
Appeal, how taken. 
Undertaking or deposit on appeal. 
Undertaking On appeal from a money judgment. 
Appeal from a judgment for delivery of documents. 
Appeal from a judgment 'directing execution of a conveyance, 
etc. 
Undertaking on appeal concerning real property. 
Stay of proceedings. The security on appeal may be lim- 
ited in the case of an execu tor, etc. 
Undertaking may be in one instrument or several 
Justification of sureties on undertaking on appeal. 
Undertakings in cases not specified. 
What papers to be used on an appeal from the judgment. 
What papers used on appeals from orders, except orders grant- 
ing or refusing new trials. 
What papers to be used on an appeal from an order grant- 
ing or refusing a new trial. 
Copies arrd undertakings, how certified. 
When an appeal may be dismissed. When not. 
Effect of dismissal. 
What may be reviewed on appeal from judgment. 
Remedial powers of an appel1ate court. 
On judgment on appeal, remittitur must be certifted to the 
clerk of the court below. 
Provisions of this chapter not applicable to appeals to I!upe- 
rlor courts. 


Gen. Cit. to Chap.-Cal. Rep. Cit. 101, 199; 114, 214; 119, 
438. 



 936. Judgment and orders may be reviewed. A judg- 
ment or order in a civil action, except when expressly 
made final by this code, may be reviewed as prescribed in 
this title, and not otherwise. En. March 11, 1872. 
Cal. Rep- Cit. 54, 520; 61. 194; 68, 338; 72, 192; 84, 9; 
&4, 488; 90, 327; 119, 439; 119, 440; 133, 108; 140, 
35ô. 
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Prac. Act, sec. 333. En. April 29, 1851. Am'd. 1854, 64. 
Cal. Rep. Cit. 3, 249; 8, 301; 29, 462. 
Prac. Act, sec. 338. En. April 29, 1851. Am'd. 1863, 644. 
Cal. Rep. Cit. 8, 323; 8, 619; 15, 356; 17, 514; 25, 485; 
25, 487; 25, 488; 25, 514; 25, 515; 27, 410; 27, 474; 
28, 240; 28, 262; 28, 419; 30, 184; 30, 221; 32, 320; 
32, 323; 41, 442; 41, 634; 45, 109; 47, 427; 47, 641. 
Prac. Act, sec. 339. En. April 29, 1851. Am'd. 1855, 303; 
186:3, 644. 
Cal. Rep. Cit. 8, 323; 8, 619; 9, 210; 28, 240; 28, 262. 
Prac. Act, sec. 340. En. April 29, 1851. 
Prac. A
t, sec. 341. En. April 29, 1851. 
Cal. Rep. Cit. 8, 619; 28, 262. 
Prac. Act, sec. 342. En. April 29, 1851. Am'd. 1864, 247. 
Cal. Rep. Cit. 8, 619; 45, 44. 
Prac. Act, sec. 343. E!1. April 29, 1851. Am'd. 1854, 64:. 
Cal. Rep. Cit. 17, 514; 22, 362; 28, 163; 33, 554; 33, 678; 
41, 442; 41, 443; 45, 44; 45, 90. 
Prac. Act, sec. 344. En. April 29, 1851. 
Cal. Rep. Cit. 24, 44E; 28, 297. 
Judgments and orders, appeal from: Sec. 939. 

 937. Orders made out of court, without notice, may be 
reviewed by the judge. An order made out of court, with- 
out notice to the adverse party, may be vacated or modi- 
fied without notice, by the judge who made it; or may be 
vacated or modified on notice, in the manner in which 
other motions are made. En. 
Iarch 11, 1872. 
Cal. Rep. Cit. 68, 401; '12, 271; 72, 272; 72, 273; 72, 275; 
72, 276; 72, 552; 145, 571; 145, 572. 
Prac. Act, sec. 334. En. April 29, 1851. 
Cal. Rep. Cit. 9, 19; 12, 448; 33, 390; S3, 391; 72, 373; 
72, 276. 
Orders, generally: Sees. 1003 et seq. 

 938r Party aggrieved may appeal. Names of parties. 
Any party aggrievoo may appeal in the cases prescribed in 
this title. The party appealing is known as the appellant, 
and the adverse party as the respondent. En. March 11, 
1872. 
Cal. Rep. Cit. 53, 74E; 55, 311; 56, 626; 73, 96; 79, 249; 
83, 422; 83, 564; 83, 565; 88, 49; 98, 605; 102, 260; 
117, 239; 118, 503; 127, 452; 139, 238; 144, 506; 144, 
607; 144, 508; 147, 608. 
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Prac. Act, sec. 335. En. April 29, 1851. 
Cal. Rep. Cit. 38, 640. 

939 Death of party, effect of: Ante, sec. 385. 
A


. 
 939. Within what time appeal may be taken. An 
p. .1ppeal may be taken: 
1. From a final judgment in an action or special proceed- 
ing commenced in the court tn which the same is rendered, 
within six months after the entry of judgment. But an 
exception to the decision or verdict, on the ground that 
it is not supported by the evidence, cannot be reviewed 
on an appeal from the judgment, unless the appeal is 
taken within sixty days after the rendition of the judg- 
ment; 
2. From a judgment rendered on an appeal from an in- 
terior court, within ninety days after the entry of such 
judgment; 
3. From an order granting or refusing a new trial; from 
a.n order granting or dissolving an injunction; from an 
order refusing to grant or dissolve an injunction; from an 
order appointing a receiver; from an order dissolving or 
refusing to dissolve an attachment; from an order granting 
or refusing to grant a change of the place of trial; from 
any special order made after final judgment; from an in- 
terlocutory judgment, order or decree hereafter made or 
en tered in any action to redeem real or personal property 
from a mortgage thereof, or lien thereon determining such 
right to redeem and ordering an accounting; from an 
interlocutory judgment in actions for partition of re
l 
property; and from an order confirming, changing, modi- 
fying, or setting aside the report, in whole or in part, of 
the referees in actions for partition of real property in 
the cases mentioned in section seven hundred and sixty- 
three of this code, "rithin sixty days after the order of [or] 
interlocutory judgment is made and entered in the minutes 
of the court, or filed with the clerk. En. March 11, 1872. 
Am'd. 1880, 61; 1897, 55; 1899, 7. 
Cal. Rep. Cit. 49, 108; 52, 652; 60, 421; 64, 611; 66, 137; 
67, 200; 69, 204; 72, 193; 80, 1C9; 81, 215; 84, 532; 
84, 533; 89, 521; 90, 327; 108, 454; 110, 174; 116, 72; 
118, 484; 118, 485; 119, 440; 120, 236; 133, 248; 137, 
308; 137, 309; 137, 310; 137, 361; 137, 371; 138, 690; 
138, 726; 143, 495; 14e, 325. Subd. 1-46, 546; 
52, G23; 53, 745; 54, 519; 55, 45; 60, 572; 61, 
3.34; 65, 22
_; 71, 302; 72, 192; 75, 497; 76, 354; 77, 
526; 80, 168; 81, 246; 81-, 488; 84, 531; 87, 412; 89, 
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100; 90, 5; 99, 178; 106, 150; 107, 52; 111, 2; 111, 
635; 113,374; 117,228; 119,159; 122,156; 123,510; 
. 127, 523; 128, 141; 129, 46; 129, 201; 131, 325; 133, 
108; 140, 664; 145, 117. Subd. 3-52, 77; 53, 26; 53, 
632; 57, 634; 62, 545; 63, 233; 64, 611; 65, 221; 65, 501; 
71, 4.00; 71, 518; 77, 611; 91, 356; 99', 410; 101, 584; 
106, 145; 111, 57; 125, 16; 127, 419; 129, 46; 130, 181; 
130, 509; 131, 279; 132, 325; 132, 341; 133, 108; 133. 
365; 134, 122; 137, 56; 139, 259; 140, 356; 145, 147. 
Prac. Act, sec. 336. En. April 29, 1851. Am'd. 1854, 64; 
1859, 110, 1863, 756; 1866, 706. 
Cal. Re
). Cit. 6, 232; 8, 57; 12, 281; 20, 142; 24, 335; 
24, 448; 28, 417; 28, 419; 31, 208; 31, 209; 31, 367; 

3, 392; 35, 553; 35, 698; 38, 387; 38, 424; 41, 407; 
42, 114; 49, 128; 54, 519; 57, 634; 67, 204; 84, 488; 
122, 15ò; 137, 309. Subd. 1-42, 119. Subd. 2-42, 
119. Suhd. 3-42, 113; 43, 627; 91, 356. 
Effect of appeals: See sec. 946, infra. As to the record 
on appeals: See sec. 951, post. 
Appeals, to supreme court: Post, sees. 963-966; to supe- 
rior court: Post, sees. 974-980. 
DefinitIon of judgment: Sec. 577; exceptions, need of: 
S
s. 646, 956. 
As to appeal from judgment on controversy submitted 
wi thou taction: Post, sec. 1140. 
Orders reviewable on appeal from judgment: Post, sec. 
956. · 

 
40. At>peal, how taken. An appeal is taken by filing 
with the clerk of the court in whi
h the jUd-gment or order 
appealoo from is entered, a notice stating the appeal from 
the same, or some specific part thereof, and serving a 
similar notice on the adverse party or his attorney. The 
order of service is immaterial, but the appeal is ineffectual 
for any purpose unless wi thin five days after service of the 
notice Of appeal, an undertaking be filed, or a deposit of 
m-oney be made with the clerk, as hereinafter provided, or 
the undertaking be waived by the adverse party in writing. 
En. l\larcb 11, 1872. Am'd. 1873-4, 33G. 
Cal. Rep. Cit. 46, 651; 48, 5C8; 52, 326; 54, 494; 55, 395; 
56, 120; 60, 281; GO, 282; 62, 517; 63, 280; 63, 385; 
65, 222; 67, 201; 68, 1G9; 68, 190; 68, 328; 68, 329; 
68, 339; 68, 344; 68, 345; C9, 82; 71, 296; 72, 15
; 
72, 1CO; 74, 105; 75, 540; 75, 543; 79, 104; 79, 249; 
80, C3; 81, 245; 83, 137; 83, 564; 83, 565; 87, 243; 
83, 598; 
5, 442; 99, 42; 99, 174; 99, 2C7; 103, 68; 
10í}, 603; 111, 430; 112, 149; 112, G
2; 114,42; 116,494; 
Code Civil Proc.-24. 
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122, 389; 124, 543; 128, 243; 129, 158; 129, 190; 130, 
61; 130, 554; 131, 289; 132, 198; 132, 253; 133, 362; 
13
, 363; 134, 179; 134, 181; 134, 460; 137, 375; 139, 
77; 141, 357; 141, 358; 143, 465; 143, 479; 146, 575. 
Prac. Act, sec. 337. En. April 29, 1851. 
Cal. Rf,p. Cit. 15, 384; 24, 97; 24, 98; 25, 355; 29, 463; 
30, 183; 30, 184; 38, 640; 39, 151; 60, 282; 62, 517; 
115, 384. . 
Servi
e of papers: Secs. 1010-1017. 
Notice, generally: Post, sees. 1010 et Se(}. 
Undertaking on appeal, requirements of: Post, sec. 941; 
unnecessary, when: Post, sees. 965, 1058; exception to 
sureties, time for: Antre, sec. 648. 
Exceptions, necessity for: Ante, sec. 646, post, sec. 956. 
As to the practi.ce on appeals in criminal causes: See 
Pen. Code, sees. 1237 et seq. 
I J41. Undertaking or deposit on appeal. The under- 
taking on appeal must be in writing, and must be exe- 
cuted on the part of the appellant, by at least two sureties, 
to the effect that the appellant will p.ay all damages and 
costs which may be awarded against him on the appeal, or 
on a dlsmissal thereof, not exceeding three hundred dol- 
lars; or that sum must be deposited with the clerk with 
whom the judgment or order was entered, to abide the 
event of the appeal. Ell. March 11, 1872. 
Cal. Rep. Cit. 52, 623; 54, 184; 54, 494; 58, 356; 63, 
384, 63, 385; 64, 232; 64, 475; 67, 215; 69, 242; 69, 
243; 71, 296; 72, 159; 72, 160; 80, 453; 81, 228; 89, 
32; 89, 33; 94, 567; 98, 626; 107, 195; 109, 603; 123, 
447, 126, 458; 129, 158; 129, 159; 129, 301; 132, 341; 
134, 63; 136, 674; 137, 449; 140, 83; 140, 87; 141, 
337; 143, 315; 144, 6'33. 
Prac. Act, sec. 348. En. April 29, 1851. 
Cal. Rep. Cit. 7, 132; 9, 39; 9, 250; 15, 384; 15, 386; 
24, 96; 32, 374; 42, 278; 61, 338. 
Prac. Act, .sec. 360. En. April 29, 1851. Am'ü. 1854, 65; 
1865-6, 847. 
Prac. Act, sec. 361. En. April 29, 1851. Am'll. 1854, 66. 
Prac. Act, sec. 362. En. April 29, 1851. Am'd. 1853, 
277; 1854, 66; 1854, 73. 
Cal. Rep. Cit. 28, 117. 
Undertaking on appeal, filing, time for: Sec. 940; and 
see see 1054; sufficiency of: Sec. 954; sureties, payiJ:1g 
judgment; Sec. 1059. 
DePOSIt with clerk: Sec. 948. 
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FiIlng new undertaking in appellate court: Sõ<:: post, 
941 a 
9 - 4 Enact. 
sec. ;). 
Qualification of sureties: Sec. 1057. p.470 

 942. Undertaking on appeal from a money Judgment. 
941 b 
If the appeal be from a judgment or order directing the Enact. 
payment cf money, it does not stay the execution of the p. 470 
judgmenl or order unless a writt-en undertaking be exe- 
cuted on the part of the appellant, by two or more sureties, 
941 c 
to the effect that they are bound in double the amount Enact. 
named In the judgment or order; that if the judgment or p.471 
order appealed from, or any part thereof, be affirmed, or 
the appc.al be dismissed, the appellant will pay the amount 
directed 
ö be paId by the judgment [or] order, or the part 
of such amount as to which the judgment or order is 
affirmed, if affirmed only in part, and all damages and 
costs which may be aw.arded against the appellant upon 
the apPt-al, and that If the appellant does not make such 
paymenl within thirty days after the filing of the remitti- 
tur from the supreme court in the court from which the 
appeal l
 taken, judg.ment m.ay be entered on motion of 
the respondent in his favor against the sureties, for such 
amount, together with the interest that may he due there- 
on, and the damages and costs which may be awarded 
against the ap'pellant upon the appeal. If the judgment 
or order apP'ealed from be for a greater amount than two 
thousand dollars, and the sureties d.o not state In their 
affidavít
 of justification accompanying the undertaking, 
that they are each worth the sum specified in the under- 
taking, the stipulation may be that the judgment to be 
entered a:gainst the sureties shall be for such amounts only 
as in their afl:ìdavits they may state that they are sever- 
ally worth, and judgment may be entered against the 
sureties by the court from which the appeal is taken, 
pursuant to the stipulations herein designated. When 
the judgment or order appealed from Is made payable in 
R specified kind of money or currency, the judgment en- 
tered against the sureties upon the undertaking must be 
made payable in the same kind of money or currency. 
En. M.arch 11, 1872. Am'd. 1873-4, 336. 
Cal. Rep. Clt. 52, 623; 54, 184; 54, 494; 56, 158; 57, 
232; 57, 233; 60, 619; 63, 285; 63, 384; 67, 199; 67, 
220, 67, 581; 69, 242; 69, 248; 71, 296; 71, 298; 72, 
153, 72, 160; 74, 50; 75, 262; 80, 453; 81, 228; 83, 
434; 89, 33; 90, 555; 94, 567; 97, 354; 97, 359; 97, 
436, 98, 443; 98. 444; 98, 445, 98, 627; 99, 284; 100, 
101; 100, 102; 105, 414; 107, 195; 110, 309; 115, 282; 
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116, 4GO; llS, 114; 124, 333; 1'2-1, 334; 1
5, 354; 127, 
661, 129, 301; 129, 387; 131, 42; 132, 128; 132, 341; 
137, 460; 138, 67; 139, 143; 140, 83; 140, 87; 144, 
633., 144, 746. 
Prac. Act, sec. 349. En. April 29, 1851. A.m'd. 1863, ü90. 
Cal. Rep. Cit. 7, 132; 9, 39; 24, 96; 40, 280. 
Deposit in lieu if undertaking: Ante, sec. 941; post, sec. 948. 
Qualification o.f sureties: Post, sec. 1057. 
Specified kind of money: Ante, sec. 667. 
Stay where no provision made: Post, sec. 949. 

 943. Appeal from a Judgment for delivèry of docu- 
ments. If the judgment or order appealed from direct the 
assignmant or delivery of documents or personal property, 
the execution of the jud'gment or order cannot be stayed 
by appeal, unless the things required to be assigned or de- 
livered be placed in the custody of such officer or receiver 
as the court may appoint, or unless an undertaking be en- 
tered into on the part of the ap,pellant, with at least tV10 
sureties, and in such amount as the court, or a judge there- 
of, may direct, to the effect that the appellant will obey 
the order of the appellate ,court upon the appeal. If the 
Judgment or order appealed from appoint a receiver, the 
execution of the judgment or order cannot be st.ayoo by 
nppeal, 11nless a written undertaking be executed on the 
:part of the appellant, with two or more sureties, to the 
effect that if such jUdgment or order be affirmed or the 
appeal dismissed, the appellant will pay all damages which 
the respondent may sustain by reason of such stay, not 
exceeding an amount to be fixed by the judge of the court 
by whIch the judgment was rend'ere'Ò or order made, 
which amount must be specified in the undertaking. If 
the judgment or order ,appealed from direct the sale, of 
personal property upon the foreclosure of a mortgage 
thereon, the, execution of the judgment or order cannot 
be stayea on appeal, unless an undertaking be entered 
into on the part of the appellant, with at least two sure- 
ti.es, iIÌ such amount as the court, or the judge thereof, 
may direct, to the effect that the appellant will, on de- 
mand, deliver the mortgaged property to the proper officer 
if the judgment be affirmed, or in default of such delivery 
that the appeJIant and sureties will, on demand, pay to 
the proper officer the full v.alue of such property at the 
date of the appeal. En. March 11, 1872. km'd. 1880, 6; 
1897, 56. 
Cal. R
p. Clt. 52, 623; 54, 184; 67, 581; 69, 242; 69, 
243, 81, 228; 88, 206; 89, 83; 90, 555; 94, 561; 98, 
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442; 98, 445; 115, 282; 124, 333; 132. 341; 133, 265; 
138, 57; 140, 83; 140, 87; 140, 333; 140, 3
4; 144, 
632; 144, 633. 
Prac. Act, sec. 350. En. April 29, 1851. 
Cal. Rep. Cit. 24, 96. 
Receiver: Se
. 564. 
Undertaking: Sec. 941. 

 944. Appeal from a Judgment directing execution of a 
conveyance, etc. If the judgment or order appealed from 
direct the execution of a conveyance or other instruL1ent, 
the execution of the judgment or order cannot be stayed 
by the appeal until the instrument is executed and de- 
posited with the clerk with .whom the judgment or order 
Is entered, to abide the judg.lner.t of the appellate court. 
En. l\Iarch II, 1872. 
Cal. Rep. Clt. 52, 623; 54, 184; 67, 581; 69, 242; 69, 
243; 81, 228; 8
, 33; 90, 555; 94, 567; 98, 442; 
115, 282; 124, 333; 132, 341; 138, 57; 140, 83; 140, 
87; 144, 633. 
Prac. Act, sec. 351. En. April 29, 1851. 

 945. Undertaking on appeal concerning real property. 
If the judgment or ord6: apgealed from airect the sale or 
delivery of possession of real property, the execution of 
the same cannot be stayed, unless a writt9t1 undertaking 
be executed on the part of the appellarrt, with two or more 
sureties, to the efíe
t that during the :possession of such 
property by the appellant, he will not commit, Dr suffer to 
be committed, any w2.ste thereon, and that if the judgment 
be affirmed, or the appeal dismissed, he ,viII pay the value 
of the use and occupation of the property from the time 
of the appeal until the delivery of posse&sion thereaf, pur- 
suant to the judgment or order. not exceeding thB Sum to 
be fixed by the judge of the court by \vhich the judgLlent 
was rendered or order made, and which m:Ist be specified 
In the undertaking. 
Then the judgment is for the sale of 
mortgaged premises, and the payment of a deficiency aris- 
ing upon the sale, the undertaking must also provide for 
the payment. of such deficiency En. l\Iarch 11, 1872. 
Cat Rep. Cit. 52. 623; 54, 184; 64, 444; 67, 581; 69, 
242; 69, 243; 71, 102; 71, 103; 71, 296; 71, 299; 
71, 300; 77, 29; 80, 453; 81, 228; 84, 87; 84, 89; 
89, 33; 90, 555; 91, 309; 92, 554; 94, 567; 95, 41; 
95,153; 97,486; 97,487; 97,488; 98,444; 98,445; 
98, fj27; 99, 537; 104, 104; 104, 105; 105, 414; 105, 
0&15; 10
, 416; 105.418; 105,419; 107,195; 107,198; 
116, 282; 116, 37; 116, 461; 120, 633; 124, 333; 124, 
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834; 129, 301; 129, 387; 130, 619; 132s 341; 134, 
63; 135, 661; 138, 57; 139, 143; 140, 83; 140, 87; 
14., 633. 
Prac. Act, sec. 352. En. April 29, 1851. 
Cal. Rep. Cit. 7, 132; 24, 96; 25, 346; 25, 353; 25, 354; 
98, 627; 105, 416. 
Mortgaged realty, sale or delivery of possession of: 
Ante, sees. 726, 744. 
Deposit with clerk: .ante l sec. 941; post, soo. 948. 
Undertaking, how executed: See. 941, ante. 
Qualifications of sureties: Post, sec. 1057. 
Waste: Ante, sees. 745, 746. 

 946. Stay of proceedings. The security on appeal 
may be limited in the case of an eXE.cutor, etc. WheneveT 
an appeal is perfected, as provided in the preceding sec- 
tions of this chapter, it stays all further proceedings in 
the cc,urt below upon the judgment or order appealed from, 
or upon the matters embraced therein, and releases from 
levy property which has been levied upon under execution 
issued upon such judgment; but the court below may pro- 
ceed upon any other matter embraced in the action and 
not affected by the order appealed from. An [d] the 
court below may, in its discretion, dispense with or limit 
the security required by this chapter, when the appellant 
is an executor, administrator, trustee, or other person act- 
ing in another's right. An appeal does not continue in 
force an attachment unless an undertaking be executed 
and filed on the part of the appeHant, by at least two sure- 
ties, in double the amount of the debt claimed by hi
 
that the appellant will pay all costs and damages which 
the respondent may sustain by reason of the attachment, 
in case the order of the court below be sustained; and, 
unless, . within :five days after the entry of the order ap- 
pealed from, such appeal be perfected. En. March 11, 
1872. Am'd. 1873-4, 337. 
Cal. Rep. Cit. 47, 585; 49, 74; 52, 77; 54, 494; 60, 626; 
63, 610; 65, 333; 67, 377; 67, 378; 70, 294; 72, 198; 
72, 573; 80, 63; 80, 392; 81, 228; 84, 9; 84, 360; 
84, 381; 87, 244; 88, 481; 90, 81; 93, 575; 94, 567; 
99, 501; 99, 512; 9
, 516; 101, 584; 102, 657; 107, 
639; 108, 450; 110, 403; 114, 214; 115, 88; 116, 
493; 116, 494; 12ò, 633; 126, 187; 132, 341; 133, 
113; 133, 247; 137, 373; 137, 494; 137, 496. 
Prac. Act, sec. 353. l!
n. April 29, 1851. Am'd. 188G, 707. 
Ca.!. Rep. Cit. 25, 355. 
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I 941. Under:aKing mal be in one instrumen+ or sev- 
eral. The underta.ki1ip prescribed by sectioD8 nine huiÞ 
dred and forty-on.e, D.ìne hundreù and forty-two, n
ne hUIi- 
dred and forty-tm'e'8, and nine hundred and forty-five, may 
be in one instrument or several, at the option of the ap- 
pellant. En. March 11, 1872. 
Prac. Act, sec. 354. En. April 2S, 18
i. 
Cal. Rep. Cit. 25, 355. 
I 948. Justification of sureties on undertaking on 
 
peal. The adverse party may except to th
 sufficiency of 
the sureties to any of the undertakings mentioned in sec- 
tions nine hundred and forty-one, nine hundred and forty- 
two, nine hundred and forty-three, and nine hundred and 
forty-five, at any time within thirty days after notice of 
the :filing of such undertaking; and unless they or other 
sureties, within twenty days after the appellant has been 
served with notice of such exception, justify before a 
judge of the conrt below, upon five days' notice to the 
respondent of the time and place of justification, execution 
of the judgJnent, order, or decree appealed from is no 
longer stayed; and in all cases where an undertaking is 
required on appeal by the provisions of this title, a de- 
posit in the court below of the amount of the judgment 
appealed from, and three hundred dollars in addition, shall 
be equivalent to tHing the undertaking; and in all cases 
the undertaking or deposit may be waived by the written 
consent of the respondent. En. March 11, 1872. Am'd. 
1873-4, 338; 1880, 5; 1905, 155. 
Cal. Rep. Cit. 52, 
49; 
4, 494; 60)/ 282; 65, 223; 68, 
346; 68,347; g:J,228; 95,419: 97,354; 97,359; 99, 
601; 109, 605; 110, 403; 115, 620; 130, 620; 135, 
661. 
Prac. Act, sec. 355. En. April 29, 1851. Am'd. 1854:, 65; 
1866, 708. · 
Cal. Rep. Cit. 18, 669; !4, 9
: 3
, 315. 
Justification of sureties: Aþ.t..s, sec. 4:95. 

 949. Undertakìr.
s in cases not specified. In cases 
not provided for in sections nine hundred and forty-two, 
nine hundred and forty-three, nine hundred and forty- 
four, and nine hundred and forty-five, the perfecting of an 
appeal by giving the undertaking or making the deposit 
mentioned in section nine hundred and forty-one, stays 
proceedings in the court below upon the judgment or 
order appealed from, except where it directs the sale of 
perishable property; in v,'hich 
ase the court below may 
order the property to be sold and the proceeds thereof to 
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be deposited, to abIde the judg1uent of the appel1ate court; 
and except, also, where it adjudges the defendant guiJty 
of usurping, or intruá.ifi3' into, or unla,vfully holding a 
public office, civil 'Or milj_tary, within this state, and ex- 
cept, also, where the ord
r grants, or refuses to grant. 
a change of the place of tri3.l of an a.ction; and except 
alSo where it order$ n corporation or its officers or agents, 
or any cf them:l tr.> gjve to a person adjudged to be a di- 
rector, stockhaJQ
,! or member of such corporation a rea- 
sQDable 'Opportunïty to inspect or take copies of such 
books, papers 01" d-ocum
nts of the corporation as the 
court finds that such àirector, stockholdeT or member is 
entitled by law to inspect or copy. En. March 11, 1872. 
Anl'd. 1873-4, 408: 1905, 22. 
Cal. Rep. Cit. 52, 623; 63, 45; 64, 232; 67, õ81; 69, 
242; 69, 243; 70, 636; 70. 637; 7
, 487; 81, 68; 84, 
381; 89, 33; 94, 567; 98, 306; 98, 444; 111, 111; 
115, 282; 115, 283; 119, 636; 123, 446; 124, 333; 
125, 528: 125. 529: 129, 301; 131, 634; 132, 341; 
138, 18; 138, 57; 138, 246; 140, 83; 140, 86; 140, 
8'7; 143, 315; 144, 633. 
Pra
. Act, sec. 356. En. April 29, 1851. 
Cal. Rep. Cit. 1, 132; 19, 119; 63, 45. 

 950. What papers to be used on an appeal from th
 
judgment. On an appeal from a final judgment, the appel- 
lant must furnish the court with a copy of the notice of 
appeal, of the judgment-roll, and of any bill of exceptlon
 
or staten1ent in the case, upon which the appellant relies. 
Any statement used on motion for a new trial, or settled 
a:f:er decision of such motion, when the motion is made 
upun the minutes of the court, as provided in section si-{ 
hundrèd and sixty-one, or any bill of exceptions settled, as 
provided in sections six hundred and forty-nine or six 
hundred and fifty, or used on motion for a new trial, may 
be used on appeal from a final judgment equally as upon 
appeal froln the order 1IT'anting or refusing the new trial. 
En. March 11, 1872. Anl'd. 1873-4, 338. 
Cal. Rep. Cit. 47, 6ù5; 47, 641; 51, 111; 53, 283; 54, 
212; 54, 236; 60, 279; 61, 195; 64. 594; 68, 338; 
68, 339; 68, 
69; 73, 6ÙO; 77, 298; 81, R99;" 81, 638; 
81, 639; 83, 160; 83. 622; 89, 69; 97, 182; 98, 107; 
98, 109; 99, 178; 99, fi51; 107, 143; 120, 641; 121, 
225; 122, 2; ] 22, 481; 128, 1
8; 128, 139; 128, 140; 
132, 198; 133, 588; 138, 603; 138, 606; 141, 152; 141. 
154. 
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Prac. Act, sec. :\1..2. En. April 
9, 1851. Am'd. 1854, 64; 
1864, 247. 
Cal. Rep. Cit. 10,214; 14,153; 15,326; 25,512; 25, 
584; 28, 5S; 23, 
05; 28, 650; 29, 613; 34, 34; 77. 
299; 1
8. 138. 
Judgment-:oll: Ante, sec. 670. 
Judgment, "\vhat orders reviewable: Post, sec. 955. 
71 ansérjpt, authentication of: Post, sec. 953; contel1ts: 
Post, sees. 951-952. 

 951. What papers used on appeals from orders, except 
fJrdell"s granting or refusing new trials. On appeal from ß 
judgment rendered on an appeal, or from an order, except 
an order granting or refusing a new trial, the appellant 
must furnish the court vdth a copy of the notice of appeal, 
of the judgment or order appealed from, and of papers 
liFed on the hearing in the c(lurt below. En. ïvlarch 11. 
1872. Am'd. 1873-4, 339. 
Cal. Rep. Cit. 47, 166; 54, 236; 56, 136; 56, 174; 58, 617; 
61, 195; 63, 233; 68, 388; 69, 72; 70, 73; 75, 626; 
77, 298; 79, 50; 80, 476; 81, 609; 100, 612; 109, 120; 
114, 62; 119, 383; 125, 16; 127, 76; 128, 76; 132, 198; 
133, 198; 133, 363; 137, 423; 142, 157. 

 952. What pa-;Jers to be used on an appeal from an 
order granting or refusing a nevI trial. On an appeal froL]' 
a.n ordpr granting or refusing a new trial, the appellant 
must furnish the court with a copy of the notice of aJJ- 
peal, of the order appealed from, and of the papers desi
- 
nated in section six hundred and sixty-one of this codG. 
En. March 11, 1872. Am'd. 1873-4, 339. 
Ca!. Rep. Cit. 5
 236; 54, 547; 66, 407; 68, 23; 69, 73; 
77, 298; 78, 385; 79, 123; 88, 149; 92, 64; 120, 236; 
128, 46; 132, 198; 144, 280. 
Papers on appeal generally: Ante, sees. 950, 951. 
i 953. Copies and undertakings, how certified. The 
copies provided for in the last three sections must be cer- 
tified to be correct by the clerk or the attorneys, and must 
be accompanied with a certificate of the clerk or attorneYR 
that an undertaking on appeal, in due form, has been prop- 
er]y filed, or a stipulation of the p3rties waiving an under- 
taldng. En. March 11, 1872. Am'd. 1873-4, 339. 
Cat Rep. Cit. . 52, 644; 54, 276; 54, 277; 57, 140; 77, 293; 
83, 137; 109, 606; 109, 607; 111, 552; 120, 237; 128, 40; 
132, 198; 136, 675; 144, 633. 
Review on appeal: Ante sec. 53. 



953a
9531:
953c 
EnactEnact Enact 
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8954 t 954. When 
n appeal may be dismissed. ''''hen not. 
l 'd It the appellant fails to furnish the requisite papers, the 
m . appeal may be dismissed; but no appeal can be dismissed 
p. 472 for insufficiency of the undertaking thereon, if a good and 
sufficient undertaking, approved by a justice of the su- 
preme court, be filed in the supreme court before the hear- 
ing upon motion to dismiss the appeal. When it is made to 
appear to the satisfaction of the court, or a judge thereat, 
from which the appeal was taken, that a surety or suretIes 
upon an appeal bond from any cause has or have become 
insufficient, and the bond or undertaking inadequate as 
security for the payment of the judgment appealed from, 
the la'st-named court, or 8. judge thereof, may order the 
giving of a new bond with sufficient sureties, as a condi- 
tion to the maintenance of the appeal The said bond or 
undertaking shall be approved by the }ast-named court, or 
a judge thereof; and in case said sureties fail to justify 
before said last-named court, or a judge thereof, or fail to 
comply with the order to appear and justify, execution 
may issue upon the judgment as if no undertaking to stay 
execution had been given. En. March 11, 1871 Am'd. 
1895, 59. 
Cal. Rep. Cit. 52, 449; 54,521; 71, 6
6; 72, 160; 77, 88; 
78, 104; 81, 245; 81, 246; 89, 69; 89, 155; 96, 183; 
100, 336; 107, 143; 109, 603; 109, 605; 110, 403; 114, 
61; 119, 348; 119, 349; 126, 458; 126, 466; 128, 671; 12
, 
158; 129, 159; 136, 62C; 144, 633; 147
 14.J.. 

 955. Effect of dismissa.l. The dismissal of an appeal 
is in effect an affirmance of the judgnlent or order appealed 
from, unless the dismissal is expressly made without pre- 
judice to another appeal. En. 1\1arch 11, 1872. 
Cal. Rpp. Cit. 54, 521; 80, 171; 97, 253; 128, 576. 

 956. What may be reviewed on appeal from judgment. 
Upon an appeal from a judgment, the court may review the 
verdict or decision, and any intermediate order or decision 
excepted to, which involves the merits, or necessarily af- 
fects the judgment, except a decision or order from which 
an appeal might have been taken. En. March 11, 1872. 
Am 'd. 1875-6, 92. 
Cal. Rep. Cit. 51, 111; 53, 550; 54, 546; 56, 11; "61, ] 9fi; 
64,623; 67,200; 67,205; 67,273; 67,419; 68,338; 
68, 339; 69, 632; 70, 607; 76, 302; 77, 105; 84, 531; 
84, 532; 99, 410; 116, 72; 130, 509; 131, 612; 134, 243; 
135, 132; 137, 244; 140, 486; 145, 569. 
Prac. Act, sec. 345. En. April 29, 1851. 
Cal. Rep. Cit. 34, 301; 35, 359; 67, 410; 91, 619. 
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 954. When an appeal may be dismissed. When not. 
If the appellant fails to furnish the requisite papers, the 
appeal may be disn1issed; but no appeal can be dismissed 
for insufficiency of the undertaking tbereon, if a good and 

ufficient undertaking, approyed by a justice of the supreme 
court, be filed in the suprelne court before the hearing upon 
Inotion to dismiss the appeal. \Vhen it is made to appear 
to the satisfaction of the court. or a judge thereof, frotn 
\vhich the appeal was taken, that a surety or sureties upon 
an appeal bond froln any cause has or have becolne insuffi- 
cient. and the bond or undertaking inadequate as security 
for the payment of the judgment appealed from, or that 
the bond has been lost or destroyed, the last named court. 
or a judge thereof, rnay orùer the giving of a ne\v bond 
\vith sufficient sureties, as a condition to the maintenance 
of the appeal. The said bond or undertaking shall be ap- 
proved by the last-nalued court. or a judge thereof; and in 
case said sureties fail to justify before said last-named 
court. or a judge thereof, or fail to comply ,vith the order 
to appear and justify, execution Inay issue upon the j udg- 
nìent as if no undertaking to stay execution had been 
gi ven. r Tn effect June 14. 1906.1 
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 957. Remedial powers of an appellate court. When 
the judgment or order is reversed or modified, the ap- 
pellate court may lnake complete restitution of all prop- 
erty and rights lost by the erroneous judgment or order, so 
far as such restitution is cons.istent with protection of a 
purchaser of property at a sale ordered by the judgment, 
or had under process issued upon the judgment, on the 
appeal from which the proceedings were not stayed; and 
for relief in such cas.es the appellant may have his action 
against the responden t, enforcing the judgment for the 
proceeds of the sale of the property, after deducting there- 
from the expenses of the sale. "\Vhen it appears to the 
appellate court that the appeal was made for delay, it may 
add to the costs such damages as may be just. En. March 
11, 1872. Am' d. 1873-4, 340. 
Cal. Rep. Cit. 64, 59; 79, 264; 79, 608; 80, 610; 91, 619; 
95, 222; 95, 223; 97, 439; 105, 273; 106, 172; 120, 24; 
124, 17, 125, 89; 128, 577; 129, 577; 131, 646; 137, 337; 
137, 338; 137, 578; 137, 684; 139, 304; 139, 305; 143, 
109; 143, 113; 143, 114. 
Judgment reversed: Post, sec. 966. 
Costs on appeal, generally: Post, see. 1034; costs below. 
f\tc.: Post, secs. 1022, 1039; "\vbere modification of judg- 
ment: Post, sec. 1027, subd. 2. 
A 958. On judgment on appeal, remittitur must be certi- 
fied to the clerk of the court below. When judgraent is 
rendered upon the appeal, it mnst be certified by the clerk 
of the supreme court to the clerk with whom the judg- 
ment-roll is filed, or the order appealed from is entered. 
In cases of appeal from the judgment, the clerk with whom 
the roll is filed must attach the certificate to the judgment- 
roll, and enter a minute of the judgment of the supreme 
court on the docket, against the original entry. In cases 
of appeal from an order, the clerk must enter at length in 
the records of the court the certificate received, and minute 
against the entry of the order appealed from, a reference 
to the certificate, with a brief statement that such order 
has been affirmed, reversed, or modified by the supreme 
court on appeal. En. 
larch 11, 1872. 
Ca1. Rep. Cit. 60, 619; 60, 621; 74, 106; 74, 107; 118, 114; 
140, 195; 140, 196. 
Prac. Act, sec. 358. En. April 29, 1851. 
Cal. Rep. Cit. 8, 518; 12, 468; 16, 423; 74, 108. 
Judgn1ent rendered on appeal: Ante. sees. 43. 45. 
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Remittitur: Sees. 56, 958; judgment becomes final thirty 
days after it is filed: See Const., art. 6, sec. 2. 



 959. Provisions of this chapte
 nòt applicable to ap- 
peals to superior CQurts. The provisions of this chapter do 
not apply to appeaìs to 
H,J.perior courts. En. March 11. 
1872. Am'd. 1880, 7. 
Cal. Rep. Cit. 119, 439; 122, 576. 
AppealB to superior courts; :fç.s
 sees. 974-980. 


CHAPTER II. 


APPEALS TO SUPREME COU8T. 
[New chapter II, superseding the original chapter n, 
was adopted March 26, 1880. Amendments 1f.80, p. 14.] 



 963. When an appeal may be taken. 

 9
4. Appeals; in what cases appealed from justices' courta. 

 965. Appeals by executors and administrators. 

 95e. Acts of executors and administrators, where appolrtn\
:ut va- 
cated. 



 963. When an appeal may be taken. An appeal may 
be taken to the 'supreme court, from a superior court, in 
the following cases: 
1. From a final judgment e\__tered in an action, or special 
proceeding, commenced in 8. superior court, or brought into 
a superior court from aDc-thp.r ð
urt; 
2. From an order granting or refusing a new trial, or 
granting or dissolving an injuDctJO:D, or refusing to grant 
or dissolve an injunction, or appointing a receiver, or dis- 
solving or refusing to dissolve an attachment, or changing 
or refusing to change the place of trial, from any spec1al 
order made after final judgn1ent, from any interlocutory 
judgment, order, or decree hereafter made or entered In 
actions to redeem real or personal property from a mort- 
gage thereof, or lien thereon, determining such right to) 
redeem, and directing an accounting; and from suëh inter- 
locutory judgment in actions for partition as determines 
the rights and interests of the respective parties, and di- 
rects partition to be made; 
3. From a judgm
nt or order granting or refusing- to 
grant, revoking or refusing to revoke, letters teatamentary, 
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or of aÙlllinistration, or of guardianship; or admitting or 
refusing to admit a will to probate, or against or in favor 
of the validity of a will, or revoking or refusing to revoke 
the probate thereof; or against or in favor of setting apart 
property, or making an allowance for a widow or child; or 
against or in favor of directing the partition, sale, or con- 
veyance of real pl.operty, or settling an account of an 
executor, administrator, or guardian; or refusing, allow- 
ing, or directing the distribution or partition of an estate, 
or any part thereof, or the payment of a debt, claim, or 
legacy, or distributive share; or confirming or refusing to 
confirm a report of an appraiser or appraisers s,etting 
apart a honlestead. En. 
Iarch 11, 1872. Am 'd. 1880, 14; 
1889, 324; 1897, 209; 1899, 8; 1900-01, 85. 
Cal. Rep. Cit. 45, 245; 60, 412; 62, 616; 72, 489; 74, 218; 
91, 356; 98, 640; 99, 269; 112, 118; 116, 72; 138, 190; 
140, 467; 140, 514; 142, 629; 142, 682; 146, 32; 147, 
128; 147, 357; 147, 736. Bubd. 1-93, 651; 118, 236; 
122, 534; 125, 241; 131, 612; 133, 588; 135, 14; 135, 
132. Bubd. 2-56, 11; 65, 189; 77, 648; 78, 38; 82, 35; 
88, 315; 93, 413; 98, 638; 98, 639; 110, 40; 110, 57; 
111, 214; 119, 439; 119, 440; 122, 96; 130, 509; 134, 
122; 136, 676; 137, 56. Bubd. 3-56, 209; 60, 233; 65, 
833; 67, 457; 68, 133; 70, 149; 71, 323; 72, 488; 73, 
203; 74, 205; 74, 217; 75, 421; 80, 170; 82, 10; 82, 
162; 83, 326; 83, 619; 83, 620; 84, 598; 86, 59; 86, 
553; 88, 313; 88, 314; 90, 78; 94, 353; 98, 605; 102, 
657; 106, 431; 109, 646; 110, 567; 111, 271; 117, 507; 
118, 256; 119, 582; 120, 697; 121, 879; 121, 393; 128, 
811; 128, 812; 130, 344; 131, 429; 133, 222; 145, 87; 
145, 561. 
Prac. Act, sec. 347. En. April 29, 1851. Am'd. 1854, 64; 
1863, 756; 1866, 707. 
Cal. Rep. Cit. 7, 253; 9, 19; 17, 517; 24, 337; 24, 448; 
28, 320; 31, 208; 31, 367; 33, 390; 33, 391; 33, 392; 
35, 290; 37,23; 41,642; 42, 114; 42, 390; 64, 623. 
Prob. Act, sec. 297. En. April 22, 1850. Rep. 1851, 489. 
En. 1831, 448. Anl 'el. 1855, 3Ul; 1861, 654. 
Ca. Rep. Cit. 30, Ill; 45, 259. 
Prob. Act, sec. 298. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1855, 301. 
Cal. Rep. Ci t. 34, 685. 
Prob. Act, sec. 299. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1855, 301. 
Cal. Rep. Cit. 25, 514; 45, 260. 
Prob. Act, sec. 300. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1855, 302. 
CaI. Rep. Cit. 25, 514; 34, 685. 
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"P)--ob. Act, sec. 301. En. April 22, 1850. Rep. 1851, 489. 
En.. 1851, 448. Am'd. lS55, 302; 18G1, 655. 
Appeal from final judgment: Compare sec. 939, subd. 1, 
an te. 
Appeals from orders: Compare sec. 939, subd. 3, ante. 
Appeals from probate decisions, generally: Post, secs. 
1 '114, 1715; special administration, granting, no appeal: 
Post) 'Sec. 1413. 
Appeals in criminal cases: See sec. 52, ante, and Pen. 
Code, secs. 1237, 1238. 

 964. Appeals; in w.l1at cases appealed from justices' 
courts. The foregoing section does not apply in cases ap- 
pealed from justices', police, or other inferior courts, ex- 
cept cases of forcible entry and detainer, and cases in- 
volving the title or possession of real property, or the 
legality of any tax, impost, assessment, toll, or municipal 
fine, or in which the demand, exclusive of interest, or the 
value of the property in controversy, amounts to three 
hundred dollars. En. Stats. 1880, 15. 
Cal. Rep. Cit. 58, 356; 110, 40; 119, 439. 
Appeals to superior court: Post, secs. 974 et seq. 
Forcible entry and detainer, concurrent jurisdiction of 
justices' courts: Ante, sec. 113, subd. 1. 



 965. Appeals by executors and administrators.. When 
an executor, administrator, or guardian, who has given 
an official bond, appeals from a judgment or order of the 
3Uperior court made in the proceedings had upon the es- 
tate of which he is executor, administrator, or guardian, 
his official bond shall stand in the place of an undertaking 
on appeal; and the sureties thereon shall be liable as on 
such undertaking. En. Stats. 1880, 15. 
Cal. Rep. Cit. 80, 63; 88, 481; 89, 155; 102, 657; 127, 451. 
Probate appeals: Ante, sec. 963, subd. 3. 


I 966. Acts of executors and administrators, where ap- 
pointment vacated. When the judgment or order appoint- 
ing an executor, or administrator, or guardian, is reversed 
on appeal, for error, and not for want of jurisdiction of the 
court, all lawful acts in administration upon the estate 
performed by such executor, or administrator, or guardian, 
if he have qualified, are as valid as if such judgment or 
order had been affirmed. En. March 11, 1872. AmId. 
1873-4, 340; 1880. 15. 
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Prac. Act, sec. 359. En. April 29, 1851. Am'd. 1853, 277; 
18
4, 65; 1854, 73; 1865-6, 846. 
C:11. Rep. Cit. 42, 51; 42, 60; 42, '12. 
Appointment of 
xecutor, etc., 
ppeal from: See. 963, 
subd. 3. 
Restitution on reversal, etc.: Sec. 957. 
i
 967, 968. No such sections. 

 969. En. March 11, 1872. Am'd. 187Z-4, 341; 1877-8. 
104. Rep. 1880, 64. 
CaL Rep. Cit. 50, 294; 51, 565; 54, 228; 55, 211; 55, 311; 
56, 408; 56, 409; 56, 410; 88, 314. Subd. 5-61, 163. 
Bubd. 8-88, 315. 
I 970. En. March 11, 1872. Rep. 1880, 64. 
Ca.l. Rep. Cit. 61, 163. 

 971. En. March 11, 1872. Am'd. 1873-4, 341. Rep. 
1880, 64. 


CHAPTER III. 
[New chapter III, superseding the original chapter In. 
was adopted March 26, 1880, amendments 1880, p. 14.] 
APPEALS TO SUPERIOR COURTS. 



 9'H. Appea.1 from judgment of justice's or police court. 
I 975. Appeal on questions of law, statement. 

 976. Appeal on questions of fact. or law and fa.ct. 

 977. Transmission of papers to appellate court. 

 978. Undertaking on appeal. 

 979. Stay of proceedings on fiUng undertaklns. 
I 980. Power of superior court on appeal. 


I 974. Appeal from judgment of justice's or police 
court. Any party dissatisfied with a judgment rendered in 
a civil action in a police or justice's court, may appeal 
therefrom to the superior court of the county, at any time 
within thirty days after the rendition of the judgment. 
The appeal is taken by filing a notice of appeal with the 
justice or judge, and serving a copy on the adverse party. 
The notice must state whether the appeal is taken from 
the whole or a part of the judgment, and ü from a part, 
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what part, and .whether the appeal ig taken on questions 
of law or fact, or both. En. l\""arch 11
 1872. Am'd. 1880, 
15. 
Cal. Rep. Cft. 50, 510; 58, 178; 60, 303; 68, 25; 70, 528; 
71, 551; 72, 38; 79, 104; 86, 75; 88, 465; 88, 4C6; 
90, 371; 102, 180; 119, 439; 119, 440. 
Prac. Act, sec. 624. En. April 29, 1851. Am'd. 1853, 280; 
1854, 70; 1854, 73. 
Ca!. Rep. Cit. 9, 673. 
Prac. Act, sec. 640. En. April 29, 1851. 
Notice of appeal, service on adverse party: Bee sec!. 
1010 et seq. 



 975. Appeal on quéstlons of law, statement. When a 
party appeals to the superior court on questions of law 
alone, he must, within ten days from the rendition of 
judgment, prepare a statement of the case and file the 
same with the justice or judge. The statement must con- 
tain the ground's upon which the party intends to rely on 
the appeal, and so much of the evidence as may be neces- 
sary to explain the ground
, and no more. Within ten 
days after he receives notice that the statement is filed, 
the adverse party, if dissatisfied with the same, may file 
amendments. The proposed statement and amendments 
must be settled by the justice or judge, and if no amend- 
ment be filed, the original statement stands as adopted. 
The statement thus adopted, or as settled by the justice or 
judge, with a copy of the docket of the justice or judge, 
and all motions filed with him by the parties during the 
trial, and the notice of appeal, may be used on the hear- 
ing of the appeal before the superior court. En. 
1arch 
. 11, 1872. Am'd. 1880, 16. 
Cal. Rep. Cit. 59, 474; 63, 435; 103, 139; 124, 470. 
Prac. Act, sec. 625. En. April 29, 1851. Rep. 1853, 280. 
En. 1854, 70. Am'd. 18f\5, 198. 
Cat Rep. Cit. 8, 518; 9. 573; 19, 80. 
Settlement of statement on appeal: Ante, sec. 650. 
I 976. Ap,t3eal on questions of fact, or law and fact. 
When a party appeals to the superior court on questions of 
fact, or on questions of both la\v and fact, no statement 
need be made
 but the action must be tried anew in the 
superior court. En. March 11, 1872. Am'd. 1880, 16. 
. 
Ca!. Rep. Cit. 59, 474; 65, 494; 68, 246; 106, 593; 124. 
469; 131. 218; 132, 701. 
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Prac. Act, sec. 626. En. April 29, 1851. Am'd. 1853. 280; 
1854, 70; 1854, 73. 
Cal. Rep. Cit. 8, 618. 
Conduct of trial: Post, sec. 980. 


G 971. Transmission of papers to appellate court. Upon 
receiving the notice of appeal, and on payment of the 
fees of the justice or judge, payable on appeal Rnd not 
included in the judgment, and filing and undertaking as 
required in the next section, and after settlement or adop- 
tion of statement, if any, the justice or ju'Clge must, with1u 
five days, transmit to the clerk of the superior court, if 
the appeal be on questions of law alone, a certified copy 
of his docket, the statement as admit led or as settled, the 
notice of appeal, and the undertaking fiìed ; or, if the ap- 
pea I be on questions of fact, or both law and fact, a certI- 
fied copy of his docket, the pleadings, all notices, motions, 
and all other papers filed In the cause, the notice of appeal, 
and the undertaking filed; and the justice or judge may 
he compelled by the 'Superior court by an order entered 
upon motion, to transmit such papers, and may be fined 
for neglect or refusal to transmit th 3 SaID6. A certified 
copy of such order may be served on thE. juatice or judge 
by the party or his attorney. In th
 superior court, either 
party may have the benefit of all legal objectionF made in 
the justice's or poUc. court. Eü. l\larch 11, 1872. Am'd. 
1880, 16; 1897, 210. 
Cal. Rep. Cit. 59, 474; 86, 432; 102, 179; 102, ]80; 102, 
183; 124, 469. 
Prac. Act, sec. 627. En. April 29, 1851. Am'd. 1853, 280; 
1854, 70; 1854, 73; 1855, 198. 
CaI. Rep. Cit. 5, 90; 8, 518; 9, 18; 9, 572; 9, 573; 25, 
211; 102, 181. 



 978. Undertaking on appeal. An appeaJ from a jus- 
tice's or police court is not effectual for any purpose, un- 
Jess an undertaking be :filed with two or more sureties in 
the sum of one hundred dollars for the payment of the 
costs on the appeal; or, if a stay of proceedings be claimed, 
in a sum equal to twice the amount of the judgment, in- 
eluding costs, when the judgment is for the payment of 
money; or twice the value of property, including costs, 
when the judgment is for the reeovery of specific personal 
Code Civil Proe.-25. 



I 97t 


APPEALS TO SDPERIOR COURTS. 


!Be 


property, and must be conditIoned, when the action it' for 
the recovery of money, that the appellant will pay tÞe 
r:..mount of the judgment appealed from, and all costs, If 
the appeal be withdrawn or dismissed, or the amount of 
any judgment and all costs that may be recovered against 
him in the action in the superior court. When the ac- 
tion Is for the recovery of or to enforce or foreclose a lien 
on 
peciflc personal property, the undertaking must be con- 
ditioned that the appellant will pay the judgment and costs 
appealed from, and obey the order of the court made 
therein, If the appeal be w
thdra wn or dismissed, or any 
judgment and costs that ma.y be recovered against him in 
said action in the superIor court, and w1l1 obey any order 
made by the court therein. When the judgment appealed 
from directs the delivery of possession of real property, 
the 
xecution of the same cannot be stayed unless a writ- 
ten undertaking be executed on the part of the appellant, 
with two or more sureties, to the effect that during the 
possession of such property by the appellant, he will not 
commit, or 'Buffer to be committed, any waste thereon, and 
that if the appeal be dismissed or withdrawn, or the judg- 
ment affirmed, or judgment be recovered against him in 
the action in the superior court, he will pay the value of 
the use and occupation of the property from the time of 
the appeal untn the delivery of possession thereof; or that 
he will pay any judgment and costs that may be recovered 
against him in said action in the superior court, not ex- 
ceeding a sum to be fixed by the justice of the court from 
which the appeal is taken, and which sum must be speci- 
fied in the undertaking. A deposit of the amount of the 
judgment, including all costs appealed from or of the value 
of the property, Including all costs in actions for the re- 
covery of specific personal property, with the justice or 
judge, Is equivalent to the filing of the undertaking, and 
in such cases, the justice or judge must transmit the 
money to the clerk of the superior court, to be by him 
paid out on the order of the court. The adverse party may 
except to the sufficiency of the sureties withIn five days 
after ths fiUng of the undertaking, and unless they or 
other sureties justify before the justice or judge within 
fl ve days thereafter, upon notice to the ad verse party, to 
the amounts stated In their affidavits, the ap-peal must 
be regarded a8 if no such undertaking had been given. 
En. March 11, 1872. Am'd. 1880, 16. 
Cal. Rep. Clt. 47, 606; 56, 83; 58, 178; 61, 838; 67, 69; 
67, 115; 68, 25; 71, 551; 86, 75; 86, 76; 88, 465; 88, 
466; 90, 870; 90, 372; 98, 43; 102, 180; 106, 48; 113, 


2 ; 147, 178; 1.7, 174. 
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Prac. Act, sec. 628. En. April 29, 185L Am'd. 1853, 280; 
1854, 70; 1854, 73; 1855, 198; 1860, 305. 
Cal. Rep. Clt. 9, 573; 32, 50. 
Undertaking on appeal: Compare see. 941, ante.. 
Sureties, justification: Ante, see. 948; qualification: Post, 
see. 1057. 



 979. Stay of proceedings on filing undertaking. If an 
execution be issued on the filing of the undertaking stay- 
ing proceedings, the justice or judge must, by order, direct 
the officer to stay all proceedings on the same. Such offi- 
c
r must, upon payment of his fees for services rendered on 
the execution, thereupon 1 elinquish all property levied up- 
on, and deliver the same to the Judgment debtor, to- 
gether with all moneys collected from sales or otherwise. 
If his fees be not 1>aid, the officer may retain so much ot 
the property or proceeds thereof as may be necessary to 
pay the same. En. March 11, 1872. Am'd. 1880, 17. 
Cal. Rep. Cft. 56, 84; 58, 179; 90, 370; 98, 44; 136, 184- 
Prac. Act, sec. 629. En. April 29, 1851. 


I 980. Powers of superIor court on appeal. Upon an 
appeal heard upon a statement of the case, the superior 
court may review all orders affecting the judgment ap- 
pealed from, and may set aside, or confirm, or modify any 
or all of the proceedings subsequent to and dependent upon 
such judgment, and may, if necessary or proper, order a 
new trial. When the action is tried anew on appeal, the 
trial must be conducted in all respects as other trials in 
the superior court. The provisions of this code as to 
changing the place of trial, and all the provisions as to 
trials in the superior court, are applicable to trials on ap- 
peal in the superior c.ourt. For a failure to prosecute an 
appeal, or unnecessary delay in bringing it to a hearing, 
the superior court, after notice, may order the appeal to 
be dismissed, with costs; and if it appear to such court 
that the appeal was made solely for delay, it may add to 
the costs such damages as may be just, not exceeding 
twenty-five per cent of the jUdgment appealed from. 
Judgments rendered in the superior court on appeal shall 
ha ve the same force and effect, and may be enforced in 
the same manner, as judgments in actions commenced in 
the superior court. En. March 11, 1872. Am'd. 1880, 17. 
Cal. Rep. Cit. 50, 510; 59, 475; 65, 45; 65, 494; 66, 388; 
71, 557; 71, 582; 77, 307; 84, g; 86, 432; 94, 356; 119, 
441; 124, .{ 73. 
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Prac. Act, sec. 367. En. April 29, 185L Am'd. 1854, 66. 
Cal. Rep. Cit. 8, 518; 9, 573; 40, 641. 
Amendments: Ante, sec. 473. 
Trial de novo: See ante, see. 976. 
New trial: Ante. sees. 656 et seq. 
The foregoing sections end chapter 3, whIch, with 
chapter 2 of title 13 of part 2, was entirely amended, and the 
foregoing chapters, 2 and 3, adopted as substitutes there- 
for, by act approved lVlarch 26, 1880; Amendments 1880, 
14 (Ban. ed. 52); took effect immediately; repealed all 
acts and parts of acts in conflict therewith. 


CHAPTERS TV, V. 
Chapters 4 and 5, of title 13 of part 2, and each and 
every section thereof, relating to appeals from probate 
courts and appeals to cGunty courts, were repealed by act 
approved April 15, 1880; Amendments 1880, 64 (Ban.. ed. 
288). 
The act is as follows: 
An act to repeal chapters four and five, of title thirteen, 
of part two, of the Code of Civil Procedure, and each and 
every section of said chapters four and five, relating to 
appeals in civil actions. [Approved April 15, 1880.] 
The people of the su.,te of California, represented in 
senate and assembly, do enact as follows: 
fi 1. Chapters four and five, of title thirteen, of part two, 
of the Code of Civil Procedure, and each and every sec- 
tion of said chapters four and five [sees. 969-980], are her3- 
by repealed. 

 2. This act shall take effect immediately. 
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TITLE XIV. 
OF MISCELLANE,OUS PROVISIONS. 
Chapter I. Proceedings Against Joint Debtors, 

 989-994. 
II. Offer of the Defendant to Compromise, 
 997. 
III. Inspection of 'Vritings, 
 1000. 
IV. Motions and Orders, 

 1003-1007. 
V. Notices, and Filing and Service of Papers, 

 
1010-1017. 
VI. Of Costs, 

 1021-1039. 
'''II. General Provisions, 

 1045-1059. 


CHA Pl'.19.k I. 


PROCEEDINGS AGAINST JOINT DEBTORS. 


I gS!. Parties not summoned In action on joint contract may be mm- 
moned after judgment. 

 990. Summons in that case, what to contain. and how serve'
. 

 99L Affidavit to accompany summons. 

 992. Answer, when filed and what It may contain. 

 993. What constitute the pleadings In the case. 
G 994. Issues, how tried. Verdict, what to be. 



 989. Parties not summoned in action on joint con- 
tract may be summoned after judgment. "'
-en a judg- 
ment IS recovered against one or more of several persons, 
jOintly indebted upon an obligation, by pr
eeding, as 
provided in section four hundred and fourteen, those 
who ,vere not originally served with the summons, and 
did not appear to the action, may be summoned to show 
cause why they should not be bound by the judgment in 
the same manner as though they had been originally 
served with the summons. En. March 11, 1872. 
Cal. Rep. Clt. 61, 26; 69, 458; 69, 621; 70, 114:; 140, 550. 
Prac. Act, sec. S68. En. April 29, 1851. 
Cal. hep. Cit. 39, 98. 
Cognate provisions: Ante, seæ. 383, 414, 579. 
Joining persons severally liable upon instrument: Ante. 
sec. 383. 
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AGAINST JOINT DEBTORS. 


110 


Summons served on one defendant out of several, plain. 
ti:ff may proceed against him alone: Ante, sec. 414. 
Judgment against some defendants, proceeding continu- 
ing against others: Ante, sec. 579. 
Release of one joint debtor does not discharge others: 
Civ. Code, sec. 1543. 


* 990. Summons in that case, what to contain, and how 
served. The summons, as provided in the last section, 
must describe the judgment, and require the person sum- 
moned to ShDW cause why he should not be bound by it, 
and must be served in the same manner and returnab]o 
within the same time as the original summons. It is not 
necessary to file a new complaint. En. March 11, 1872. 
Cal. Rep. Cit. 140, 550. 
Prac. Act, sec. 369. En. April 29, 1851. 
Summons, contents, service, etc.: Ante, secs. 4O'T, 410 et 
seq. 



 991. Atfidavit to accompa.ny summons. The summons 
must be accompanied by an affidavit of the plaintiff, his 
agent, representative, or attorney, that the judgment, or 
some part thereof, remains unsatisfied, and must specify 
the amount due thereon. En. March 11, 1872. 
CaI. Rep. Ci t. 140, 550. 
Prac. Aet, see. 370. En. April 29, 1851. 



992 
Am'd. 
p.473 


* 992. Answer, when filed and what it may contain. 
Upon such summons, the defendant may answer within 
the time specified therein, denying the judgment, or set. 
ting up any defense which may have arisen subsequently; 
or he may deny his liability on the obligation upon which 
the judgment was recovered, except a discharge from such 
liability by the statute of limitations. En. March 11, 1872. 
Cal. Rep. Cit. 140, 550. 
Prac. Act, sec. 371. En. April 29, 1851. 
Answer, generally: Ante, sec. 437. 



993 
Am'd. 
p.473 



 993. What constitute the pleadings in the case. If the 
defendant, in his answer, deny the judgment, or set up 
any defense which may have arisen subsequently, the sum.. 
mons, with the affidavit annexed, and the answer, con. 
stitute the written allegations in the case; if he deny his 
liability on the obligation upon which the judgment was 
reeovered, a copy of the original complaint and judgmE''dt, 




 


OFFER TO COMPROMISE. 


I
 9M
 m 


the summons, with the affid.avit annexed, and the answer, 
constitute such written allegations. En. March 11, 1872. 
Cal. Rep. Cit. 140, 550. 
Prac. Act, sec. 87?. En. April 29, 1851. 



 994. ISSUES, how tried. Verdict, what to be. The 
issues formed may be trioo as in other cases; but when 
the defendant denies, in his answer, any liability on the 
obligation upon which the judg,ment was rendered, if a ver- 
dict be found again.st him it must be for not exceeding 
the amount remaining unsatisfied on such original judg- 
ment. with interest theron. En. March 11. 1872. 
Ca.1. Rep. Clt. 67, 26; 69, 458; 140, 550; 140. 553. 
Prac. Act. sec. 373. En. April 29. 195L 
Cal. Rep. Cit. 39, 98. 
Trial. Ante, sees. 607
.{5. 


CHAPTER II. 


OFFER OF' THE DEFENDANT TO -!:'OMPROMISE. 
I 191. Proceedings on offer Of the defendant to compromise after BUlt 
brought. 


I 997. Proceedings on offer of the defendant to com- 
promise after suit brought. The defendant may, at any 
time before the trial or judgment, oorve upon the plaintiff 
an offer to allow judgment to be taken ag.ainst him for the 
sum or property, or to" the effect therein specifi-ed. If the 
plaintiff accept the offer, and give notice thereof, within 
five days, he may file the offer, with proof of notice of 
acceptance, an.d the clerk must thereupon enter judg- 
ment accordingly. If the notice of acceptance be not 
g1wn. the offer is to be deemed withdrawn, and cannot be 
given in evidence upon the trial; and if the plaintiff fail 
to obtaJ.n a more favorable judgment, he cannot recover 
costs., but must pay the defendant's costs from the time of 
the offer. En. March 11, 1872. Am 'd. 1873-4, 341. 
CaL Rep. Crt. 61, 71; 61. 253; 61. 258; 7
 395; 84. 215; 
101, 322. 
Prac. Act.. soo. 390. En. April 29, 1851. 
Offer, not an admission: Post., sec. 207a; equivalent to 
tender: Post, sec. 2074. 
Judgment, by confession: Post, sec. 1132. 
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INSPECTION OF WRITINGS. 
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CHAPTER In. 


INSPECTION OF WRITINGS. 


I 1000. A party may demand inspection and copy of a book, pa.per. 
etc. 


I 1000. A party may demand inspection arid copy of a 
book, paper, etc. A,ny court in which an action is pending, 
or a ju
!ge thereof, may, upon notice, order either party to 
give to the other, within a specified time, an inspection and 
copy, or permission to take a copy, of entries of accounts 
1n any book, or of any docum en t or paper in his posses- 
sion, or under his control, containing evidence relating 
to the merits of the action, or the defense therein. If 
compliance with the order be refeused, the court n1ay 
exclude the entries of accounts of the book, ,or the docu- 
Inent, or paper from being given in evidence, or if wanted 
as evidence by the party applying, may direct the jury to 
presume them to be such as he alleges them to be; and 
the court may also punish the 'Party refusing for a con- 
tempt. rfhis section is not to be conÐtrued to prevent a 
party from compelling another to produce books, papers, 
or documents, when he is examined as a witness. En. 
:àfarch 11, 1872. Am'd. 1873-4, 342; 1880, 72. 
Oa1. Rep_ Cit. 105, 613; 105, 620; 126, 239; 136, 337; 
144, 421. 
Prac. Act, sec. 446. En. A.prll 29, 1851. 
Cal. Rep. Cit. 9, 38. 
Items of an account: Ante, soo. 454. 
Compelling production of books, etc.: Post, sees. 1985 
et seq.; see, also, post, secs. 1938, 1939. 
Contempt: Post, sees. 1209 et seq. 
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CHAPTER IV. 


MOTIONS AND ORDERS. 


I 1003. Orðer anð motion deftJ\.w. 
I 1004. 1\Iot1ons and orders, where made. 
I 1005. Notice ot motion, at what time to bs given. 

 1006. Transter of motlcns and orders to show cause. 
D 1007. Order for pRyment of money. how enforceð. 


I 1003. Order and motion defined. Every direction of 
a court or judge made or entered in writing, and not in- 
cluded in a judgment, is denominated an order. An ap- 
plication for an order is a motion. En. March 11, 1872. 
Cal. Rep. Cit. 63, 508; 80, 170; 83, 135; 83, 232; 98, 640; 
99, 514; 117, 240; 119, 440; 126, 278; 132, 325; 133, 363; 
144, 100; 147, 128. 
Prac. Act, sec. 515. En. April 29, 1851. 
Cal. Rep. Cit. 27, 839. 
Order, vacating: Ante, sec. 937; enforcement: Ante, sec. 
128, subd. 4:; renewing, application for: Ante, sees. 182, 183; 
final, effect of as estoppel: Post, sec. 1908. 
Motion, notIce of: Post, sec. 1005; heard before court 
commissioners: Ante, sec. 259, Bubd. 1. 



 1004. M ottons and orders, where made. .Motions 
must be made in the county, or city and county, In which 
the action is pending. Orders :p1ade out of court may be 
m3.de by the juèg9 of the court in any part of the state. 
En. l\farch 11, 1872. Am'd. 1880, 12. 
Cal. Rep. Cit. 68, 641; 99, 5] 8. 
Prac. Act, sec. 516. En. April 29, 1851. 
Cal. Rep. Clt. BO, 664; 3õ, 691. 
Power of judge at chambers: Ante, sees. 165, 166, 176. 
Court commissioner's control of ex parte motions: Ante, 
sec. 259, Bubd. 1. 

1005 
I 1005. Notice of motion, at what time to be given. AI11' 
When a written notice of a motion Is necessary, it must p. 47
. 
be gIven, if the court be held in the same county, or city 
and county, with both parties, five days before the time 
appointed for the hearing; otherwise, ten days. When the 
notice is served by n1all, the n urn ber of days before the 
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hearIng must be Increased one day tor every twenty-five 
miles of distance between the place of deposit and the 
place of service; such increase, however, not to exceed 
In all thirty days; but in all cases the court, or a judge 
thereof, may prescribe a shorter time. En. March 11, 1872. 
Am'd. 1880, 18. 
Cal. Rep. Cit. '15, 268; 75, 264; 80, 376; 98, 322; 99, 825; 
118, 691; 129, 650. 
Prac. Act, sec. 517. En. April 29, 1851; 18r>S, 278. 
Ca!. Rep. Clt. 48, 45L 
Written, notice must be: Post, sec. 1010: order made 
without notice: Ante, 
eo. 937. 
Service, of papers, generally; Post, secs. 1010 et ø8q. 



 1006. Transfer of motions and order. to show cause. 
"Then a notice of motion Is given, or an order to show 
cause is made returnable, before a judge out of court, and 
at the time fixed for the motion, or on the return day ot 
the order, the jUdgð is unable to hear the parties, the 
matter may be transferred by the order of some other 
judge, before whom It might originally have been brought. 
En. March 11, 1872. 
Cal. Rep. Cit. 64, 488. 
Prac. Act, sec. 518. En. April 29, 185L 
Notice of motion: Ante, sec. 1006. 


, 1007. Ord
r for payment of money, how enforced. 
Whenever an order for the payment of a sum of money is 
made by a court, pursuant to the provisions of this code, 
It may be enforced by execution in the same manner as 
If It were a judgment. En. March 11" 1872. 
Cal. :F/.ap. Clt. 68, 828; gs, 881; 76) 88; 79
 61
; 79, 602; 
79, 60S; 128, 187; 129, 888. 
Enforced by executtoo: Ante, ,,
. 681 et seq.; con- 
tempt: Post, see's. 1209 et seq. 
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CHAPTER V. 


NOTICES. AND FILING AND SERVICE OF PAPERS. 


I 1010. 
I 1011. 
a 1012. 
G 1013. 

 1014. 
t 1015. 
I 1016. 
D 1017. 


Notices anð papers, how served. 
When and how served. 
Service by mall, when. 
ServIce by mall, how. 
Appearance. N oUces after appearance. 
Service on nonresldentJI. Where a partY has an attorne7, 
l5ervlce shall be on such attorney. 
Preceding provlslona not to a.pply to proceedlna- to brinK' party 
into contempt. 
Service by telegraph. 


I 1010. Notices and papers, how served. Notices must 
1010 
be in writing, and notices and other papers may be servedAm'd. 
upon the party or attorney in the manner prescribed in thlsP.473 
chapter, when not otherwise provided by this code. En. 
March 11, 1872. 
Cal. Rep. Cit. 68, 96; 63, 580; 66, 470; 66, 471; 89, 40; 
94, 444; 95, 367; 97, 626; 99, 176; 118, 297; 122, 211; 
129, 358; 136, 366. 
Prac. Act, sec. 619. En. April 29, 1851. 
Cal. Rep. Cit. 30, 183. 


I 1011. When and how served. The ßervlce may be 
personal, by delivery to the party or attorney on whom the 
service is required to be made, or it may be as follows: 
 1 011 
1. If upon an attorney, it may be made during his ab- 
m'd. 
sence from his office, by leaving the notice or other papers p.474 
with his clerk therein, or with a person having charge 
thereof; or when there Is no person In the office, by 
leaving them between the hours of eIght In the morning 
Bnd six In the. afternoon, in a conspicuous place In the 
office; or if it be not open so as to admit of such service, 
then by leaving them at the attorney'ø residence, with 
some person of suitable age and discretion; and if his 
residence be not known, then by putting the .same, inclosed 
in 
n envelope, into the postomce, directed to such attor- 
ney; 
2. If upon a party, It may be made by leavIng the notice 
or other paper at his residence, between the hours or 
eight in the morning and six in the evening, with some 
person of suItable age and dIscretion; and if his residence 
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be not known, by p
tting the same, inclosed in an envelope, 
into the postoffice, directed to such party. En. March 11, 
1872. 
Cal. Rep. Cit. 46, 651; 49, 511; 58, 189; 63, 580; 67, 454; 
73, 538; 75, 263; 75, 264; 94, 444; 94, 639; 94, 64U; 
129, 190; 131, 289; 136, 366. Subd. 1-61, 467; 65, 59; 
76, 620; 119, 108; 122, 211; 142, 604. Subu. 
-61, 
467; 76, 626. 
Prac. Act, sec. 520. En. April 29, 1851. 
Cal. Rep. Cit. 24, 96; 28, 154; 34, 660. 
Service, on attorney: Post, sec. 1015. 
Duty of sheriff serving to exhibit: See Pol. Code, sec. 
4188. 
Coroner to serve when sheriff a party: See Pol. Code, 
sec. 4191. 
Elisor may be appointed to execute, when: See Pol. 
Code, sec. 4192. 
Justification of sheriff: See Pol. Code, sec. 4187. 


I 1012. Service by mail, when. Service by mail may be 
made, where the person making the service, and the :person 
on whom it is to be made, reside or have their offices in 
different places, between which there is a regular communi- 
cation by mail. En. March 11, 1872. Am'd. 1873-4, 343. 
Cal. Rep. Cit. 46, 651; 61, 508; 63, 122; 63, 580; 65, 222; 
83, 575; 83, 576; 94, 639; 94, 640; 129, 190. 
Prac. Act, sec. 521. En. April 29, 1851. 
Cal. Rep. Cit. 24, 96; 30, 183; 30, 184. 



1013 
 1013. Service by mail, how. In case of service by 
Am'd. mail, the notice or other paper must be deposited in the 
p.474 postoffice, addressed to the person on whom it is to be 
6erved, at his office or place of residence, and the postage 
paid. The service is complete at the time of the deposit, 
but if within a given number of days after such service 
a right may be exercised, or an act is to. be done by the 
adverse party, the time within which such right may be 
exercised or act be done is extended one d"ay for every 
twenty-five miles distance between the place of deposit and 
the place of address, such extension, however, not to ex- 
ceed ninety days in all. En. March 11, 1872. Am'd. 1873- 
4, 343. 
Cal. Rep. Cit. 61, 466; 61, 467; 61, 508; 63, 580; 65, 222; 
73, 308; 83, 575; 83, 576; 83, 677; 91, 587; 94, 640; 
U5 ,1 621; 129, 190; 132, 253. 
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Prac. Act, sec. 522. En. April 29, 1851. Am'd. 1861, 497. 
Cal. Rep. Cit. 24, 96; 30, 183; 30 t 184. 
Distance: Ante, sec. 1005. 



 1014. Appearance. Notices after appearance. A de- 
fendant appears in an action when he answers, demurs, 
or gives the plaintiff written notice of his appearance, or 
when an attorney gives notice of appearance for him. 
After appearance, a defendant or his attorney is entitled 
to notice of all subsequent proceedings of which notice 
is required to be given. But where a defendant has not ap- 
peared, service of notice of papers need not be made upon 
him unless he is imprisoned for WaAt of bail. En. March 
11, 187
. 
Cal. Rep. Cit. 55, 3; 56, 629; 63, 580; 67, 1C3; 75, 233; 
111, 522; 112, 632; 113, 305; 122, 450; 125, 300; 125, 
543; 132, 83; 139, 717; 141, 8; 146, 573. 
Prac. Act, SèC. 523. En. April 29, 1851. 
Cal. Rep. Cit. 17, 517; 27, 293; 30, 183. 
Appearance, waivsr of summons: Ante, sees. 406, 41ft 
Notice of subsequent proceedings, how given: Post, see. 
1015. 



 1015. Service on nonresidents. Where a party has 
an attorney, service shall be on such attorney. When a 
plaintiff or a defendant, whc has appeared, resides out 01 
the state, and has no attorney in the action or proceeding, 
the service may be made on the clerk for him. But in all 
cases where a party has an attorney in the action or pro- 
ceeding, the service of papers, when required, must be 
upon the attorney instead of the party, except of subpoe- 
nas, of writs, and other process issued in the suit, and of 
:papers to bring him into contempt. En. March 11, 1872. 
Cal. Rep. Cit. 63, 580; 65, 191; 70, 528; 86, 244; 119, 108; 
125, 662; 128, 244; 129, 190; 131, 289; 139, 717. 
Prac. Act, sec. 524. En. April 29, 1851. 
Cal. Rep. Cit. 30, 183; 39, 151. 
Attorney, authority of: Ante, sec. 283; duties of: Ante, 
sec, 282; disbarred, when: Ante, secs. 287-299. 
'Service, how made: Ante, sec. 1011. 



1015 
Am'd. 
p.474 


G 1016. Preceding provisions "ut to apply to proceeding 
to bring party into contempt. The foregoi
g provisions 
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of this chapter do not apþly to the service of a summons 
or other process, or of any paper to bring a party inila 
contempt. En. March 11, 1872. 
Cat Rep. Cit. 63, 580; 65, 191; 125, 661 



 1017. Service by telegraph. A:ny summons, writ, Dr 
order, in any civil suit or proceeding, and all other papers 
requiring servics, may 00 transmitted by telegraph for 
service in any placa, and the telegraphic copy of such 
writ, or order, or pap
r, so transmitted, may be served 
or execute.d by the officer or person to whom it is sent for 
that purpose, and returned by him, if any return be requi- 
site, in the same manner, and with the same force and 
effect, in aa respects, as the original thereof might be if 
delivered to him, and the officer or person serving or ex- 
ecuting the same has the same authority, and is subject to 
the same liabilities, as if the copy were the original. The 
original, when a writ or order, must also be filed in the 
court from which it was issued, and a certified copy thereof 
must be preserved in the telegraph office from which it 
was sent. In sending it, either the original or the certi- 
fied copy may be used by the operator for that purpose. 
Whenever any document to be sent by telegraph bears a 
seal, either private or official, It is not necessary for the 
operatúr, in sending the same, to telegraph a description 
of the seal, or any words or device thereon, but the same 
may be express
d in the telegraphic copy by the letters 
'
 s." or by t.h.a word "seaL" En. March 11, 1872. 
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CHAPTER VI. 


OF COSTS. 


11021. Compensation of attorneys. Costs to parties. 

 1022. When allowed. of course, to the plaintiff. 
11023. Several actions brought on a single cause of action can earry 
costs in but one. 
f 1024. Defendant's costs must be allowed. of course. in certain cases. 

 1025. Costs. when, in the discretion of the court. 
I 1v26. When the several defendants are not united in interest. costs 
may be severed. 
f 1027. Costs of appeal discretionary with the court, In certain cases. 

 10:38. ReferEe's fees. 

 1029. Continuance, costs may be imposed as condition ot. 

 1030. Costs when a tender is made before suit brought. 

 1031. Costs in action by or against an adminb:;trator, ete. 

 1032. Costs in a review other than by appeal. 

 1033. Filing of, arrJ affidavit. to bill of costs. 

 1034. Costs on appeal. how claimed and recovered. 

 1035. Interest and costs must be included by the clerk In the judg- 
ment. 

 1036. When plaintiff is a non-resident or foreign corporation, de- 
fcnòant may require security for costs. 

 1037. If such security be not given. the action may be dlsmlssed. 

 1038. Costs whcn state is a party. 
i 1039. Costs when county is a party. 



 1021. Compensation of attorneys. Costs to parties. 
The measure and mode of compensation of attorneys and 
counselors at law is left to the agreement, express or im- 
plied, of the parties; but parties to actions or proceedings 
are entitled to costs and disbursements, as hereinafter pro- 
vided. En. March 11, 1872. 
Cal. Rep. Cit. 63, 88; 63, 92; 90, 548; 93, 571; 117, 221; 
120, 452; 120, 454; 122, 54; 128, 155; 130, 236; 136, 
172; 140, 22. 
Prac. Act, sec. 494. En. April 29, 1851. Am'd. 1853, 277; 
1855, 250. 
Foreclosure, counsel fees on: Post, sec. 1500. See post, 
Appendix, title l\lortgages. 
Action on fencing-bond, counsel fees: Post, sec. 1251. 
Mechanics' liens-Costs and counsel fees: Post, sec. 1195. 
Partition-Costs and counsel fees: Ante, sees. 796, 798, 
80l. 
Probate matter-Attorneys' fees: Post, sec. 1718. 
Cc..sts in particular actions: See particular title. 
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 1022. When allowed, of course, to the plaintiff. Costs 
are allowed, of course, to the plaintiff, upon a judgment in 
his favor, in the following cases: 
1. In an action for the recovery of real property; 
2. In an action to recover the possession of personal 
property, where the value of the property amounts to 
three hundred dollars or over; such value shall be deter- 
mined by the jury, court., or referee by whom the action is 
tried; 
3. In an action for the recovery of money or damages, 
when plaintift recovers three hundred dollars or over; 
4. In a special proceeding; 
5. In an action which involves the title or possession of 
real estate, or the legality of any tax, impost, assessment, 
toll, or municipal fine. En. March 11, 1872. 
Cal. Rep. Cit. 72, 458; 120, 260; 120, 449; 123, 152; 123, 
153; 141, 95; 144, 433; 144, 547; 145, 455; 145, 456. 
Suûd. 1-144, 432. Subd. 3-64, 290; 86, 461; 120, 259; 
122, 223; 125, 49; 134, 42. Subd. 5-74, 566; 130, 224; 
144, 432. 
Prac. Act, sec. 495. En. April 29, 1851. Am'd. 1853, rt7; 
1865-6, 847; 1869-70, 65. 
Costs, discretionary, when: Post, secs. 1025, 1027. 
Subd. 2. Personal property, value: Post, sec. 1025- 
Subd. 3. Money or damages: Post, sec. 1025. 
Su bd. 4. Special proceeding, generally: Post, secs. 1063- 
1821. 
Act requiring security for costs in libel and slander: 
See post, Appendix, title Libel. 
i 1023. Several actions brought on a single cause of 
action can carry costs in but one. 
en several actions 
are Drougn t on one bond, undertaking, promissory note, 
bill of exchange, or other instrument in writing, or in 
any other case for the same cause of action, against sev- 
eral parties who might have been joined as defendants 
In tbe same action, no costs can be allowed to the plaintiff 
In more than one of such actions, which may be at his 
election, if the p.arty proceeded against in the other 
actions were, at the commencement of the previous action, 
openly within this state; but the disbursements of the 
plaintiff must be allowed to him in each action. En. March 
11, 1872. 
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Prac. Aet,sec. 496. En. April 29, 1851. 
Several parties, .who might have been joined as defend- 
ants: Ante, sec. 383. 



 1024. Defendants' costs must be allowed, of course, in 
Certain cases. Costs must be allowed, of course, to the 
defendant, upon a judgment in his favor in the actions 
mentioned in section ten hundred and twenty-two, and in 
special proceedigs. En. March 11, 1872. 
Cal. Rep. Cit. 72, 458; 74, 566; 122, 223; 125, 49; 134, 42; 
138, 23; 144, 433. 
Prac. Act, sec. 497. En. April 29, 1851. 
Cal. Rep. Cit. 29, 282. 
Special proceedings, gene?aIly: Sees. 1063-1821. 



 1025. Ccsts, when in the discretion of the court. In 
other actions than those mentioned in section ten hundred 
and twenty-two, costs may be allowed or not, and, if al- 
lowed, may be apportioned between the parties, on the 
same or adverse sides, in the discretion of the court; but 
no costs can be allowed in an action for the recovery of 
money or damages when th plaintiff recovers less than 
three hundred dolIars, nor in an action to recover the pos- 
session of personal property, when the value of the prop.. 
erty is less than three hundred dollars. En. Mareh 11, 
1872. 
Cal. Rep. Cit. 65, 296; 68, 37; 72, 458; 96, 239; 101, 237; 
119, 357; 120, 259; 126, 149; 136, 6; 138, 23; 141, 95; 
144,432; 144, 433; 144, 547; 145, 455; 145, 456; 145, 736. 
Prac. Act, sec. 498. En. April 29, 1851. Am". 1865-6, 
847. 
Cal. Rep. Cit. 6, 287; 17, 339; 28, 566; 29, 282. 



 1026. When the several defendants are not united in 
Interest, cost may be severed. When there are several 
defendants in the actions mentioned in section ten hun.. 
dred and twenty-two, not united in interest, and making 
separate defenses by separate answers, and plaintiff fails 
to recover judgment against aU, the court must award 
costs to such of the defendants as have judgmp.nt in their 
favor. En. March 11, 1872. 
Prac. Act, sec. 499. En. April 29, 1951. 
Judgment for some defendants: Ante, sec. 578. 
Costs where several defendants: Ante, sec. 1023. 
Code Civil Proc.-26. 
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 1027. Costs of appeal discretionary with the court, in 
certain cases. In the following cases, the costs of appeal is 
(are] in the discretion of the court: 
1. When a new trial is ordered; 
1. "\Vhen a judgment is modified. En. March 11, 1872. 
Pra
 Act, sec. 500. En. April 29, 1851. 
Cal. Rep. Cit. 29, 282. 



 1028. Referee's fees. The fees of referees are five 
dollars to each for every day spent in the business of the 
reference; but the parties may agree, in writing, upon any 
other rate of compensation, and thereupon such rate shall 
'be allowed. En. March 11, 1872. 
Cat Rep. Cit. 52, 135; 140, 404. 
Prac. Act, soo. 504. En. April 29, 1851. 
Reference, generally: Ante, secs. 638-645. 
Referees in partition; compensation of: Ante, secs. 768, 
198. 
Referees in probate: Post, sec. 1508. 


I 1029. Continuance, costs may be imposed as condition 
of. When an application is made to a court or referee to 
postpone a trial, the payment of costs occasioned by the 
postponement may be imposed, in the discretion of the 
court or referee, as a condition of granting the same. En. 
March 11, 1872. 
Cal. Rep. Cit. 91, 588. 
Prac. Ac
 a
. 505. En. April 2
J 1851. .Ã.lll'd. 1855, 251. 
Postponement, gener8.11y: Antt\ SteèS. 595, 596. 


I 1030. Custs when a tender i8 made before suit 
broughta Wben.., iu an action for the recovery of money 
only, the defendant alleges in his answer that before the 
eommencement 01 the action, he tendered to the plaintiff 
the full amount to which he was entitled, and thereupon 
deposits in court for plaintiff the amount so tendered, and 
the allegation be found to be true, the plaintiff cannot re- 
cover costs, but ID,ust pay costs to the defendant. En. 
.March 11, 1872. 
Gal Rep. Cit. 144, 117. 
Prac. Aet, sec. 506. En. April 2
, 1851. 
Tender: Post, 
ec. 2076. 
Offer to comvromise: Ante, see. Wf. 
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I 1031. Costs In action by or against an administrator, 
etc. In an action prosecuted or defended by an executor, 
administrator, trustee of express trust, or a person ex- 
pressly authorized by statute, costs may be recovered as 1ft 
action by and against a person prosecuting or defending, 
in his own right; but such costs must by the judgment be 
made chargeable only upon the estate, fund, or party repre- 
sented, unless the court directs the same to be paid by 
the plaintiff or defendant, personally, for mismanagement 
or bad faith in the action or defense. En. March 11, 1872. 
Cal. Rep. Cit. 93, 572; 99, 479; 103, 253; 126, 371; 128, 331. 
Prac. Act, sec. 507. En. April 29, 1851. 
Costs against executor, etc.: Post, sec. 1509. 



 1032. Costs in a review other than by a"?peal. When 
the decision of a court of inferior jurisdiction in a speciaJ 
proceeding is brought before a court of higher jurisdiction 
for a review, in any other way than by appeal, the same 
costs must be allowed as in cases on appeal, and may be 
collected by execution, or in such manner as the court 
may direct, according to the nature of the case. En. March 
11, 1872. 
Prac. Act, sec. 508. En. April 29, 1851. 
Special proceedings, generally: Post, secs. 1063-1821. 
Costs on appeal: Ante, sec. 1027; post, sec. 1034. 


I 1033. Filing of, and affidavit to, bill of costs. The 
party in whose favor judgment is rendered, and who claims 
his costs, must deliver to the clerk, and serve upon the ad.. 
verse party, within five days after the verdict or notice of 
the decision of the court or referee, or, If the entry of the 
Judgment on the verdict or decision be stayed, then before 
such entry is made, a memorandum of the items ot his 
costs and necessary disbursements in the action or pro- 
ceeding, which memorandum must be verified by the oath 
of the party, or his attorney or agen
 or by the clerk of his 
attorney, stating that to the best of his knowledge and be- 
lief the items are correct, and that the disbursements have 
been necessarily incurred in the action or proceeding. A 
party dissatisfied with the costs claimed, may, within five 
days after notice of filing of the bill of costs, file a motion 
to have the same taxed by the court in w1:lich the judgment 
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was rendered, or by the judge thereof at chambers. By 
the decision of the court or referee, herein referred to, 
is meant the signing and filing of the findings of fact and 
conclusions of law. En. March 11, 1872. Am'd. 1873-4, 343; 
1899, 22. 
Cal. Rep. Cit. 57, 231; 59, 583; 63, 55; 69, 561; 71, 260; 71, 
261; 90, 337; 90, 563; 95, 644; 106, 205; 108, 286; 110, 
620; 120, 127; 129, 245; 130, 300; 130, 390; 134, 640. 
Prac. Act, sec. 510. En. April 29, 1851. Am'd. 1855, 251. 
Cat Rep. Cit. 11, 341; 16, 418; 24, 352; 24, 353; 28, 420; 
30, 547; 64, 590; 71, 259; 71, 260; 71, 261; 129, 245. 


G 1034. Costs on appeal, how claimed and recovered. 
Whenever costs are awarded to a party by an appellate 
court, if he claims such costs, he must, within thirty days 
after the remittitur is filed with the clerk below, deliver 
to such clerk a memorandum of his costs, verified as pre- 
scribed by the preceding section, and thereafter he may 
have an execution therefor as upon a judgment. En. March 
11, 1872. 
Cal. Rep. Cit. 59, 583; 74, 107; 118, 114- 
Remittitur: Ante, sec. 958. 


fi 1035. Interest and costs must be included by the clerk 
In the judgment. The clerk must include in the judgment 
entered up by him, any interest on the verdict or decision 
ot the court, from the time it was rendered or made, and 
the costs, if the same have been taxed or ascertained; and 
he must, within two days after the same are taxed or 
ascertained, if not included in the judgment. insert the 
same in a blank, left In the judgment for that purpose, and 
must make a similar insertion of thp. costs in the copies 
and docket of the judgment. En. March 11, 1872. 
Cal. Rep. Cit. 71, 260; 71, 261; 82, 185; 88, 394; 90, 386; 
95, 143; 108, 286; 128, 575; 130, 390; 141, 697. 
Prac. Act, sec. 611. En. April 1829, 1851. Am'd. 1861, 494. 
Cal. Rep. Cit. 28, 420; 30, 547; 33, 678; 71, 259; 71, 260. 



 1036. When plaintiff is a nonresident or foreign cor- 
poration, defendant may require security for costs. When 
the plaintiff in an action or special proceeding resides out 
of the state, or is a foreign corporation, security for the 
cost
 and charges, which may be awarded against such 
plaintiff, may be required by the. defendant. When re- 
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quired, an proceedings in the action or special proceeding 
must be stayed until an undertaking, eÀecuted by two or 
more persons, is filed with the clerk, to the effect that 
they will pay such costs and charges as may be awarded 
against the plaintiff by judgment, or in the progress of 
the actìon or special proceeding, not exceeding the sum of 
three hundred dollars. A new or an additional under- 
taking may be ordered by the court or judge, upon proof 
that the original undertaking is insufficient security, and 
proceedings in the action or special proceeding stayed until 
such new or additional undertaking is executed and filed. 
En. March 11, 1872. Am'd. 1903, 187. 
Cal. Rep. Cit. 56, 251; 62, 42; 93, 509; 118, 660; 118, 661; 
118, 662; 118, 663; 137, 449. 
Prac. Act, sec. 512. En. April 29, 1851. 
Qualification of sureties: Post, sec. 1057. 



 1037. If such security be not given, the action may be 
dismissed. After lapse of thirty days from the service 
of notice that security is required, or of an order for new 
or additional security, upon proof thereof, and that no 
undertaking as required has been filed, the court or judge 
may order the action or special proceeding to be dismissed. 
En. l\1:arch 11, 1872. Am'd. 1903. 
Cal. Rep. Cit. 93, 509; 118, 661; 137, 449. 
Prac. Act, sec. 514. En. April 29, 1851. 


fi 1038. Costs when state is a party. When the state is 
a party, and costs are awarded against it, they must be 
paid out of the state treasury. En. l\larch 11, 1872. 
Cal. Rep. Cit. 116, 494; 145, 767. 
Wo security required of state: Post, sec. 1058. 


f 1039. Costs when county is a party. When a county 
!s a party, and costs are awarded against it, they must be 
paid out of the county treasury. En. 1\farch 11, 1872. 
Cal. Rep. CiL 106, 205; 116, 494. 
No security required of county: Post, sec. 1058. 
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 1045. Lost papers, how supplied. If an original plead. 
ing or paper be lost, the court may authorize a copy thereof 
to be filed and used instead of the original. En. March 
11, 1872. 
Cal. Rep. Cit. 93, 608; 110, 190; 137, 272. 
Lost certificates of deposit, statute relating to actions 
on: See post, Appendix, title Statute of Limitations. 
I 1046. Papers without the title of the action, or with 
defective title, may be valid. An affidavit, notice, or other 
paper, without the title of the action or proceeding In 
which it is made or with a defective title, is as valid and 
effectual for any purpose as if duly entitled, if it intelligibly 
refer to such action or proceeding. En. March 11, 1872. 
Cat Rep. Clt. 67, 122; 95, 417; 100, 335; 101, 122. 
Prac. Act, sec. 531. En. April 29, 1851. 
Cal. Rep. Cit. 8, 97. 


I 1047. Successive actions on the same contract, etc. 
Successive actions may be maintained upon the same con- 
tract or transaction, whenever, after the former action, a 
new cause of action arises therefrom. En. March 11, 1872. 
Prac. Act, sec. 625. En. April 29, 1851. 
Åction defined: Ante, sec. 22. 
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I 1048. Consolidation of sevef"al actIons Into one. 
Whenever two or more actIons are pending at one time be- 
tween the same parties and in the same court, upon causes 
of action which might have been joined, the court may or- 
der the actions to be consolidated. En. March 11, 1872. 
Cat Rep. Cit. 66, 78; 80, 324; 126, 650. 
Prac. Act, sec. 526. En. April 29, 1851. 


g 1049. Actions, when deemed pending.. An action is 
deemed to be pending from the time of its commencement - 
until its final determination upon appeal, or until the time 
for appeal has passed, unless the judgment is sooner satis- 
fied. En. March 11, 1872. 
Cl'4.1. Rep. Cit. 55, 320; 67, 331; 89, 541; 91, 481; 97, 550; 
97, 652; 99, 88; 99, 89; 99, 475; 99, 476; 99, 627; 100, 
42; 100, 646; 110, 504; 113, 63; 119, 257; 120, 24; 123, 
23; 124, 428; 125, 89; 129, 650; 130, 599; 131, 646; 134, 
468; 184, 469; 137, 144; 137, 145; 143, 113; 143, 226; 
143, 235; 143, 633. 
I 1050. Actions to determine adverse claims, and by 
sureties. An action may be brought by one person against 
another for the purpose of determining an adverse claim, 
which the latter makes against the former for money or 
property upon an alleged obligation; and also against two 
or more persons, for the purpose of compelling one to sat- 
isfy a debt due to the other, for which plaintiff Is bound as 
a surety. En. 
Iarch 11, 1872. 
Cal. Rep. Cit. 92, 420; 96,101; 117,436; 121, 351; 132, 158; 
136, 29; 187, 114; 138, 559; 145, 193. 
Prac. Act, Bec. 527. En. April 29, 1851. 
Cal. Rep. Cit. 5, 84; 24, 165; 24, 166. 
QuietIng title to realty: Ante, sees. 738 et seq. 
Surety may compel vrincipal to perform obligation: See 
C1v. Code, sec. 2846. 
a 1051. Testimony, when to be taken by the clerk. On 
the trial of an action in a court of record, if there is no 
shorthand reporter of the court in attendance, either party 
may require the clerk to take down the testimony in writ- 
ing. En. March 11, 1872. 
Cal. Rep. Cit. 121, 669. 



 1052. The clerk must keep a register of actions. The 
clerk must keep among the records of the court a regIster 
of actions. He must enter therein the title of the action, 
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with brief notes under it, from time to time, of an papers 
:filed and proceedings had therein. En. March 11, 1872. 
Ca!. Rep. Cit. 99, 514; 126, 649. 
Prac. Act, sec. 528. En. April 29, 1851. 
Records of the court: Ante, sees. 668, 672, 683. 



 1053. Two of three referees, etc., may do any act. 
When there are three referees, or three arbitrators, all nlust 
meet, but two of them may do any act which might be 
done by all. En. March 11, 1872. 
Prac. Act, sec. 529. En. April 29, 1851. 
References and tria1s by referees: Ante, sees. 638-645. 
Arbitrations, generally: Post, sees. 12
1-1290. 



 1054. The time within which an act is to be done may 
be extended. When an act to be done, as provided in this 
code, relates to the pleadings in the action, or the under- 
takings to be filed, or the justification of sureties, or the 
preparation of statements, or of bills of exceptions, or of 
amendmen ts thereto, or .to the service of notice other than 
of appeal, the time al10wed by this code may be extended, 
upon good cause shown, by the judge of the superior court 
in and for the county in which the action is pending, or by 
the judge who presided at the trial of said action; but such 
extension shall not exceed thirty days, without the consent 
of the adverse party; except that 
hen it appears to the 
judge to whom said application is made, that the attorney 
of record for the party applying for said extension is 
actually engaged in a ttendanee upon a session of the legis- 
lature of this state, as a member thereof; in which case it 
shall be the duty of said judge to extend said time until 
said session of the legislature adjourns, and thirty days 
thereafter. En. March 11, 1872. Am'd. 1873-4, 344; 1880, 
'I; 1889, 45;. 1895, 12. 
Cal. Rep. Cit. 57, 503; 57, 632; 61,506; 64,463; 64, 540; 
65, 236; 67, 602; 68, 487; 68, 488; 68, 489; 70, 391; 71, 
584; 74, 105; 83, 320; 83, 644; 83, 645; 84, 539; 86, 76; 
89, 612; 91, 491; 99, 480; 129, 280; 129, 691; 134, 49; 
135, 661; 136, 557; 138, 52; 147, 720. . 
Prac. Act, sec. 530. En. April 29, 1851. Am'd. 1861, 591. 
Cat Rep. Cit. 27, 112; 27, 113; 27, 114; 27, 338; 28, 240; 
32, 350; 43, 321; 43, 322. 
Time, extension of: Ante, sec. 473. 
Computation of time: See ante, sec. 12. 



C. C. F., 1906. 

 1054. When an act to be done, as provided in this code, 
relates to the pleadings in the action, or the undertakings 
to be filed, or the justifications of sureties, or the prepara- 
tion of stat
ments, or of bills of exceptions, or of amend- 
Inents thereto, or to the service of notices other than of 
appeal, the tin1e allo\ved bv this code Inay be extended, upon 
good cause sho\vn, by the judge of the superior court in and 
for the country in which the action is pending, or by the 
judge who presided at the trial of said action; but such ex- 
tension shall not exceed thirty clays, without the consent 
of the adverse party; except that \vhen it appears to the 
judge to \vhom said application is made that the attorney of 
record for the party applying for said extension is actually 
engaged in attendance upon a session of the legislature of 
this state, as a n1cll1ber thereof; in \vhich case it shall be 
the duty of said judge to extend said time until said 
session of the legislature adjourns, and thirty days there- 
after: provided, ho\vever, that from and after the passage 
of this act to and including the twenty-eighth day of Feb- 
ruary, nineteen hundred and seven, the judge shall have 
power to extend the foregoing tin1e as to any matter enumer- 
ated in this section for not exceeding ninety days, and 
shall also have power during said period to extend by or- 
der, for not exceeding ninety days, the timc for filing and 
serving notices of appeal and for the perforn1ance of any 
act in any action or special proceerling rcquired by this 
cocIe to be done within a specified tinle. [In effect June 
3, 1905.] 
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 1055. Actions against a sheriff for official acts. If 

 1 055 an action be brought against a sheriff for an act done by 
Am'd. virtue of his office, and he give written notice there- 
p. 475 of to the sureties on any bond of indemnity received by 
him, the judgment recovered therein shall be conclusive 
evidence ot his right to recover against such sureties; and 
the court may, on motion, upon notice of five days, order 
judgment to be ordered up against them for the amount so 
recovered, including costs. En. March 11, 1872. Am'd. 
1880, 73. 
Cal. Rep. Cit. 102, 279; 102, 280; 102, 281; 102, 282; 142, 
207. 
Prac. Act, sec. 645. En. April 29, 1851. 
Cal. Rep. Cit. 21, 442; 28, 102. 



 1056. Corporations may become sureties on undertak- 
ings and bonds. In all cases where an undertaking or 
bond, \vith any number of sureties, is authorized or required 
by any provision of this code, or of any law of this state, 
any corporation with a paid-up capital of not less than one 
hundred thousand dollars, incorporated under the laws of 
this or any other state of the United States for the purpose 
of making, guaranteeing, or becoming a surety upon bonds 
or undertakings required or authorized by law, or ,vhich, 
by the laws of the state where it was originally incorpo- 
rated has such power, and which shall have complied v.'ith 
all the requirements of the law of this state regulating the 
formation or admission of these corporations to transact 
such business in this state, may become and shall be ac- 
cepted as security or as sole and sufficient surety upon such 
undertaking or bond, and such corporate surety shall be 
subject to all the liabilities and entitled to all the rights of 
natural persons' sureties; provided, that the insurance 
commissioner shall have the same jurisdiction and powers 
to examine the affairs of such corporations as he has in 
other cases; shall require them to file similar sta temen ts 
and issue to them a similar certificate. And whenever the 
liabilities of any such corporation shall exceed its assets, 
the insurance commissioner shall require the deficiency 
to be paid up in sixty days, and if it is not so paid up, 
then he shall issue a certificate showing the extent of such 
deficiency, and he shall publish the same once a week for 
three weeks, in a daily San Francisco paper. And, until 
such deficiency is paid up, such company shall not do 
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business in this state. In estimating the condition of any 
such comp.any, the commissioner shall allow as assets only 
such as are allowed under existing laws at the time, and 
shall charge as liabilities, in addition of eighty per cent of 
the capital stock, all outstanding indebtedness of the com- 
pany, and a premium reserve equal to fifty per centum of 
the premiums charged by said company on all risks then 
in force. En. March 11, 1872. Rep. 1880, 111. En. 1889, 
215. 
Cal. Rep. Cit. 95, 599; 95, 600; 97, 855; 97, 857; 97, 859. 
Prac. Act, sec. 646. En. April 29, 1851. Am'd. 1857, 29; 
186
, 567. 
The act of March 12, 1885, Stats. 1885, p. 114, permitted 
a corporation to act as sole surety: See post, Appendix. 
title Bonds. 

1057 
Am'd 
 1057. Undertakings mentioned in this code, requisites 
p. 475 w of. In any case where an undertaking or bond is author- 
ized or required by any law of this state, the officer taking 
the same must, except in the case ofeuch a corporation as 
is mentioned in the next preceding section, require the 
sureties to accompany it with an affidavit that they are 
each residents and householders, or freeholders, withIn the 
'State, and are each worth the sum specified in the under- 
taking or bond, over and above all their just debts and lia- 
bilities, exclusive of property exempt from execution; bùt 
when the amount specified in the undertaking or bond ex- 
ceeds three thousand dollars, and there are more than two 
sureties thereon, they may state in their affidavits that they 
are severally worth amounts less than the amount speci- 
fied in the undertaking or bond, if the whole amount be 
equivalent to that of two sufficient sureties. Any corpora- 
tion such as is mentioned in the next preceding section, 
may become one of such sureties. No such corporation 
shall be accepted in any case as a surety whenever its lia- 
bilities shall exceed its assets as ascertained in the manner 
provided in section ten hundred and fifty-six. En. March 
11, 1872. Am'd. 1889, 216. 
Cal. Rep. Cit. 52, 448; 97, 355; 97, 356; 97, 358; 97, 359; 
106, 46; 122, 208; 128, 669. 
Prac. Act, sec. 513. En. April 29, 1851. 
Prac. Act, sec. 567. En. April 29, 1851. Am'd. 1871-
, 190. 
Applied to guardians: Post. sec. 1809. 
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G 1058. People of state not required to give bonds 
when state Is a party. In any civil action or proceeding 
wherein the state, or the people of the state, is a party 
plaintiff, or any state officer, in his official capacity, or in 
behalf ot the state, or any county, city and county, city, or 
town, Is a party plaintiff or defendant, no bond, written 
undertaking, or security can be required of the stat
 or 
the people thereof, or any officer thereof, or of any county, 
city and county, city, or town; but on complying with the 
other provisions of thi3 code, the state, or the people there- 
of, or any state officer acting in his official capacity, have 
the same rights, remedies, and benefits as if the bond, 
undertaking, or security were given and approved as re- 
quired by thIs code. ED. March 11, 1872. Am'd. 1880. 76. 
Ca.l. Rep. Cit. 50, 346; 60, 347; 78, 445; 111, 273; U6, 493; 
120, 304; 130, 61; 137, 373; 137, 374; 141, 357. 
Costs against state or county: Ante, sees. 1038, 1039. 


I 1059. Surety on appeal substituted to rights of judg- 
ment creditor. Whenever any surety ...on an undertaking 
on appeal, executed to stay proceedings upon a money 
judgment, pays the judgment, e1ther with or without ac- 
tion, after its affirmation by the appellate court, he is sub- 
'Stituted to the rights of the judgment creditor, and is en- 
titled to control, enforce, and satisfy such judgment in all 
respects as if he had recovered the same. En. Stats. 1873- 
4. 344. 
Cal. Rep. Cit. 61, M3; U7, 6. 
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 1063. Parties, how designated. The party proseC11t- 
ing a special proceeding may be known as the plaintiff, and 
the adverse party as the defendant. En. IVlarch 11, 1872. 
Cal. Rep. Cit. 92, 248; 141, 98. 
Plaintiff and defendant: Ante, sec. 308. 


I 1064. Judgment and order same meaning as In civil 
actions. A judgment in a special proceediñg is the final 
determination of the rights of the parties therein.. The 
definitions of a motion and. an order in a civil action are 
applicable to sin1ilar acts in a special proceeding.. En. 

1arch 11, 1872. 
Judgment, definition of: Ante, sec. 577. 
Motion and order: Ante, sec. 1003. 
(
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TITLE I. 
OF WRITS OF REVIEW, MANDATE AND PROHIBITION. 
Chapter 1. Writ of Review, 
 
 1067-1077. 
II. Writ of Mandate, 
 
 1084-1097. 
III. Writ of Prohibition, 
 
 1102-1105. 
IV. Writs ot Review, Mandate, and Prohibition 
:rvIay Issue and be Heard at Chambers, 
 1108. 
V. Rules of Practice and Appeals, 
 
 1109-1110. 
CHAPTER I. 


WRIT OF REVIEW. 


11067. Writ of review defined. 

 1068. When and by what courts I'ranted. 

 1069. Application for. bow made. 

 1070. The writ to be directed to the interior tribunal. eta. 

 I071. Contents of the writ. 

 107
. Proceedings in inferior court may be stayed, or not. 

 10ï3. Service of the writ. 

 1074. The review um1er the writ. extent of. 

 1075. A defective return of the writ may be perfected. Hearing 
and judgment. 
fi J076. Copy of juJgment must be sent to the mferior tribunal. 

 1077. Judgment-rolls. 



 1067. Writ of review defined. The writ of certiorari 
may be denominated the writ of review. En. March 11, 
1872. Am'd. 1873-4, 345. 
Cal. Rep. Ci t. 141, 617. 
Prac. Act, sec. 455. En. April 29, 1851. 


. 



 1068. When and by what courts granted. A writ of 
review may be granted by any court, except a police or 
justice's court, '\vhen an inferior tribunal, bo
rd, or officer, 
exercising judicial functions, has exceeded the jurisdiction 
of such tribunal, board, or officer, and there is no appeal, 
nor, in the judgment of the court, any plain, speedy, and 
adequate remedy. En. 1\larch 11, 1872. 
Cal. Rep. Cit. 53, 393; 53, 550; 54, 376; 5.4, 604; 58, 361; 
59, 701; 60, 290; 65, 189; 71, 323; 74, 219; 84, 644; 
96, 119; 97, 326; 101, 17; 108, 305; 109, 526; 110, 57; 
113, 668; 120, 514; 124, 277; 127, 419; 131, 280; 138, 
429; 140, 2; 140, 614; 141, 318; 14L 617; 144, 506; 
145, 475. 
Prac. Act, sec. 456. En. April 29, 1851. 
Cal. Rep. Cit. 3, 249; 5, 478; 14, 496; 16, 213; 21, 169; 
25, 96; 29, 635; 42, 254; 42, 255; 43,26; 43, 3
7; 47, 605. 
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Certiorari, extent ot review on: Post, sec. 1074. 
Supreme court is always open for issuing this writ: Ante, 
Be
. 47. 
Court commissioners, power to hear and determIne ex 
parte motions for writ: Ante, sec. 259. 
Returnable-Writ may be made returnable at any- time: 
Post, see. 1108. See post, sec. 1070. 

1069 I 1069. Application for, how made. The application 
A 'd must be made on affidavit by the party beneficially inter- 

75. ested, and the court may require a notice of the applica- 
p. tion to be given to the adverse party, or may grant an 
order to show cause why it should not be allowed, or may 
grant the writ without notIce. En. March 11, 1872. 
Ca.!. Rep. Clt. 53, 392; 71, 237; 87, 175; 131, 365; 136, 687; 
144, 508. 
Prae. Act, see. 457. En. April 29, 185L 
Issuance: See supreme court rule 26. 

 1070. The writ to be directed to the inferior tribunal, 
etc. The writ may be directed to the inferior tribunal, 
board, or officer, or to any other person having the custody 
of the record or proceedings to be certified. When directed 
to a tribunal, the clerk, if there be one, must return the 
writ with the transcript required. En. March 11, 1872. 
Cal. Rep. Cit. 61, 627; 75, 372; 113, 671; 143, 172- 
Prac.. Act. sec. 458. En. April 29, 1851. 


-I 1071. Contents of the writ. The writ of review must 
eommand the party to whom it is directed to certify fully 
to the court issuing the writ, at a specified time and place, 
.. transcript of the record and proceedings (describing or 
referring to them with convenient certainty), that the same 
may be reviewed by the court; and requiring the party, in 
the meantime, to desist from further proceedings in the 
matter to be reviewed. En. March 11, 1872. 
Cal. Rep. Ci 1.. 54, 322; 61, 55; 143, 17'2. 
Prac. Act, sec. 459. En. April 29, 1851. 



 1072. Proceedings In inferior court may be stayed, or 
not. If a stay of proceedihgs be not intended, the words 
requiring the stay must be omitted from the writ; these 
words mar be inserted or omitted, in the 'Sound discretion 
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of the court, but if omitted, the power of the inferior court 
or officer is not suspended or the proceedings stayed. En. 
March 11, 1872. 
Prac. Act, sec. 460. En. April 29, 1851. 


I 1073. Service of the writ. The writ must be served 
In the same manner as a summons in civil action, except 
when otherwise expressly directed by the court. En. March 
11. 1872. 
Prac. Act, sec. 461. En. April 29, 1851. 
Service of writ, on pub lie tribunal, etc., and proof of 
same: Supreme court rule 28. 
Service of summons: Ante, sees. 410 et seq. 
I 1074. The review under the writ, extent of. The re- 
view upon this writ cannot be extended further than to de- 
termine whether the inferior tribunal, board, or officer has 
regularly pursued the authority of such tribunal, board, 
or officer. En. March 11, 1872. 
Cat Rep. Cit. 54, 286; 97, 326; 111, 273; 113, 668; 136, 367. 
Prac. Act, sec. 462. En. April 29, 185L 
Cal. Rep. Cit. 25, 96; 29, 635; 43, 367. 



 1075. A defective return of the writ may be perfected. 
Hearing and judgment. If the return of the writ be de- 
fective, the court may order a further return to be made. 
When a full return has been made, the court must hear 
the parties, or such of them as may attend for that purpose, 
and may thereupon give judgment, either affirming, or an- 
nulling, or modifying the proceedings below. En. March 
11, 1872. 
Cal. Rep. Cit. 66, 614. 
Prac. Act, sèc. 463. En. April 29, 1851. 
Cal. Rep. Cit. 25, 96. 



 1076. Copy of judgment must be sent to the Inferior 
tribunal. A copy of the judgment, signed by the clerk, 
must be transmitted to the inferior tribunal, board, or 
officer having the custody of the record or proceedinc cer- 
tified up. En. 1Iarch 11, 1872. 
Prac. Act, se
 464. En. April 29, 1851. 
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I 1077. Judgment-rolls. A copy of the judgment, 
signed by the clerk, entered upon or attached to the writ 
and return, constitute the judgment-roll. En. March 11, 
1872. 
Cat Rep. Cit. 47, 605; 61, 55; 115, 85. 
Prac. Act, sec. 465. En. April 29, 185L 
Cal. Rep. Cit. 37 J 456; 46, 9. 


I 1084. 

 1085. 

 1086. 

 1087. 
I 1088. 

 1{)89. 
I 1090. 
I 1091. 
I 1092. 
I 1093. 


I 1094. 
I 1
95. 
I 1096. 
I 1097. 


CHAPTER n. 


WRIT OF MANDATE. 


Mandate defined. 
When and by what court issued. 
Writ, when and upon what to Issue. 
Must be either alternative or peremptory. Substanee. 
It the application be without notice, the alternative writ may 
issue: otherwise. the peremptory. Notice and def&.ult. 
The adverse party may answer under oath. 
It an essential question of fact is raise-d.. the court may order 
a jury trial. 
The applicant may demur to the answer or countervaJI it by 
proof. 
Motion for new trial, where made. 
The clerk must transmit the verdict to the court where the 
motion Is pending. after which thp hearing shall be had 
on motion. 
If no answer be marle, or if the answa- raise DO material 
issue of fact. the hearing must be before the court. 
If the appllcant succeed. he may have damage8. costs, and 
a peremptory mandate. 
Service of the writ. 
Penalty for disobedience to the writ. 



 1084. Mandate defined. The writ of mandamus may 
be denominated a writ of mandate. En. March 11, 1872. 
Am'd. 1873-4, 345. 
Prac. Act, sec. 466. En. April 29, 1851. 

 1085. When and by what court issued. It may be is. 
sued by any court, except a justice's or police court, to any 
inferior tribunal, corporation, board, or person, to compel 
the performance of an act which the law, specially enjoins, 
as a duty resulting from an office, trust, or station; or to 
compel the admission of a party to the use and enjoyment 
of a right or office to which he is entitled, and from which 
he is unlawfully precluded by such inferior tribunal, corpo- 
ratLon, board, or person. En. March 1J, 1872. 
Cal. Rep. Cit. 52, 9; 55, 329; 57, 76; 66, 595; 66, 633; 66, 
659;- 73, 58; 82, 491; 91, 485; 93, 88; 105, 154; 116, 266; 
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117, 358; 121, 554; 124, 86; 126, 679; 135, 276; 135, 488; 
135, 625; 139, 232; 144, 769; 145, 46. 
Prac. Act, sec. 467. En. April 29, 1851. 
Cal. Rep. Cit. 24, 82; 44, 174; 44, 175. 
Supreme court always open: Ante, sec. 47. 
Superior court always open: Ante, sec. 73. Hearing, etc., 
at chambers : Ante, sec. 166. 
Court commissioners, power to hear and determine ex 
parte motions for writ: Ante, sec. 259. 
Returnable, when may be made: Post, sec. 1108. 



 1086. Writ, when and upon what to is
ue. The writ 
must be issued in all cases where there is not a plain, 
10
6 
speedy, and adequate remedy, in the ordinary course of Am d. 
law. It must be issued upon affidavit, on the application of p.475 
the party beneficially interested. En. March 11, 1872. 
Cat Rep. Cit. 50, 510; 55, 330; 62, 617; 71, 45; 71, 312; 76, 
276; 87, 173; 87, 174; 87, 175; 108, 305; 118, 392; 126, 
679; 135, 14; 135, 625; 144, 115; 144, 508; 144, 527; 
145, 513. 
Prac. Act, sec. 468. En. April 29, 1851. 
Cal. Rep. Cit. 3, 174; 4:, 388, 24, 82; 25, 29; 25, 30; 36, 287; 
44, 175. 
Issuance by supreme court: See supreme court rulè 28. 


I 1087. Must be either alternative or peremptory. 
Substance. The writ ma} be either alternative or per- 
emptory. The alternative writ must state generally the al-110
J 
legation against the party to whom it is directed, and com- m · 
maud such party, immediately after the receipt of the writ, p. 476 
or at some other specified time, to do the act required to be . 
performed, or to show cause before the court at a specified 
time and place, why he has not done so. The peremptory 
writ must be in a similar form, except that the words re- 
quiring the party to show cause why he has not done as 
commanded must be omitted, and a return day inserted. 
En. March 11, 1872. 
Prac. Act, sec. 469. En. April 29, 1851. 
Peremptory writ, without alternative: Sec. 1088. 
Alternative writ: Supreme court rule 26. 
CompeHing clerk to enter names on great register: See 
Po 1. Code, sees: 1108, 1110. 
Code Civil Proc.-:l. 
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Am'd. 
p.476 



 1088. If the application be without notice, the alter- 
native writ may issue; otherwise, the peremptory. Notice 
and default. When the application to the court is made 
without notice to the adverse party, and the writ be al':' 
lowed, the alternative must be first issued; but if the ap- 
plication be upon due notice and the writ be allowed, the 
peremptory may be i&c:;ued in the first instance. The notice 
of the application, when given, must be at least ten days. 
The writ cannot be granted by default. The case must be 
heard by the court, whether the adverse party appear or 
not. En. March 11, 1872. 
Cal. Rep. Cit. 62, 506; 107, 390; 107, 391; 129, 400; 134, 509. 
Prac. Act, sec. 470. En. April 29, 1851. 
Proof of service, on public body: Supreme court rule 28. 



1089 
Am'd 
 1089. The adverse party may answer under oath. 
476 On the return of the alternative, or the day on which the 
p. application for the writ is noticed, the party on whom the 
writ or notice has been served may show cause by answer 
under oath, made in the same manner as an answer to a 
complaint in a civil action. En. March 11, 1872. 
Prac. Act, sec. 471. En. April 29, 1851. 
Answer: Ant
 sec. 437. 


fi 1090. If an essential question of fact is raised, the 
court may order a jury trial. If an answer be made, 
which raises a question as to a matter of fact essential to 
the determination of the motion, and affecting the su bstan- 
tial rights of the parties, and upon the supposed truth of 
the allegation of which the application for the writ is 
based, the court may, in its discretion, order the question to 
be tried before a jury, and postpone the argument until 
such trial can be had, and the verdict certified to the court. 
The question to be tried must be distinctly stated in the 
order for trial, and the county must be designated in ,vhich 
the same shall be had. The order may also direct the jury 
to assess any damages which the applicant may have sus- 
tained, in case they find for him. En. March 11, 1872. 
Cal. Rep. Cit. 81, 546. 
Prac. Act, sec. 472. En. April 29, 1851. 
Cal. Rep. Oit. 9, 20. 
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 1091. The applicant may demur to the answer or 
countervail it by proof. On the trial the applicant Is not 
precluded by the answer from any valid objection to its 
sufficiency, and may countervail it by proof, either in direct 
denial or by way of avoidance. En. March 11, 1872. 
Ca!. Rep. Cft. 135, 276. 
Prac. Act, sec. 473. En. April 29, 1851. 


g 1092. MotIon for new trial, where made. The motion 
for a new trial must be made in the court in which the is- 
sue of fact is tried. En. March 11, 1872. 
Prac. Act, sec. 474. En. April 29, 1851. 


I 1093. The clerk must transmit the verdict to the 
court where the motion Is pending, after which the hear- 
Ing shall be had on' motion. If no notice of a motion for 
a new trial be given, or, if given, the motion be denied, the 
clerk, within five days after rendition of the verdict or de- 
nial of the motion, must transmit to the court in which the 
application for the writ Is pending, a certified copy of the 
verdict attached to the order 01 trial; after which either 
party may bring on the argument of the application, upon 
reasonable notice to the adverse party. En. March 11, 1872. 
Prac. Act, sec. 475. En. April 29, 1851. 



 1094. If no answer be made, or If the 'answer raise no 
material Issue of fact, the hearing must be before 
he 
court. If no answer be made, the case must be heard on 
the papers of the applicant. If the answer raises only 
questions of law, or puts in issue immaterial statements, 
not affecting the substantial rights of the parties, the court 
must proceed to hear or fix a day for hearing the argu- 
ment of the case. En. 1\farch 11, 1872. Am'd. 1873-4, 345. 
Ca!. Rep. Cit. 107, 390; 129, 400. 
Prac. Act, sec. 476. En. April 29, 1851. 


fi 1095. If the applicant succeed, he may have dam- 
ages, costs, and a peremptory mandate. If judgment be 
given for the applicant, he may recover the damages which 
he has sustained, as found by the jury, or as may be deter- 
mined by the court or referee, upon a reference to be 
ordered, together with costs: and for such damages and 
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costs an execution may issue; and a peremptory mandate 
must also be awarded wIthout delay. En. March 11, 1872. 
Ca1. Rep. Cit. 123, 152; 123, 153. 
PThc. Act, sec. 477. En. April 29, 185L 
Cal. Rep. Ci t. 123, 153. 
Costs: Ante, 'sees. 1021 et seq. 



 1096. Service of the writ. The writ must be s
rved In 
the same manner as a summons in a civil action, except 
when otherwise expressly directed by order of the court. 
Service upon a majority of the members of any board or 
body, is service upon the board or body, whether at the 
time of the service the board or body was in session or not. 
En. March 11, 1872. 
Prac. Act, sec. 478. En. AprIl 29, 1851. 
Service of summons: Ante, sees. 410 et seq. 



 1091. Penalty for disobedience to the writ. When a 
peremptory mandate has been issued and directed to any 
inferior tribunal, corporation, board, or person, if it appear 
to the court that any member of such tribunal, corporation, 
or board, or such person upon whom the writ has been 
personally served, has, without just excuse, refused or neg- 
lected to obey the same, the court may, upon motion, im- 
pose a fine not exceeding one thousand dol1ars. In case of 
persistence in a refusal of obedience. the court may order 
the party to be imprisoned until the writ is obeyed, and 
may make any orders necessary and proper for the com- 
plete enforcement of the writ. En. March 11, 1872. Am'd. 
1873-4, 345. 
Prac. Act, sec. 479. En. April 29, 1851. 
Con tempt, generally: Post, sees. 1209 et seg. 
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CHAPTER III. 


WRIT OF PROHIBITION. 


I 1102. Prohibition ðenn
. 

 1103. Where and when Issued. 
I 1104. Writ may be alternative or peremptory. Form of. 
a 1105. Certain provision. of the preceding chapter appl1ca.1Jle. 


I 1102. Prohibition defined. The writ of prohibition iø 
the counterpart of the writ of mandate. It arrests the 
proceedings of any tribunal, corporation, board, or person, 
whether exercising functions judicial or ministerial, when 
such proceedings are without or in excess of the jurisdi
- 
tion of such tribunal, corporation, board, or person. En. 
:March 11, 1872. Am'd. 1881, 20. 
Cal. Rep. Cit. 47, 82; 47, 585; 53, 292; 54, 88; 57, 553; 57, 
554; 58, 323; 59, 662; 66, 27; 68, 402; 69, 108; 84, 389; 
92, 251; 110, 58; 122, 216; 126, 221 i 146, 310. 
:M:a.ndate: Ante, sees. 1084 et seq. 
I 1103. Where and when Is!;ued. It may be Issued by 
any court except police or justices' courts, to an inferIor 
tri bunal or to a corporation, board, or person, In all cases I 
where there is not a plain, speedy, and adequate remedy in 
1103 
the ordinary course of law. It is issued upon affidavit, on Am'd. 
the application of the person beneficially interested. En. p. 476 
March 11, 1872. 
Cal. Rep. Clt. 58, 824; 59, 663; 66, 27; 69, 108; 84, 889; 85, 
50; 90, 103; 92, 251; 108, 805; 110, 68; 122, 216; 133, 
365; 137, 109. 
Seal necessary to 8 writ: Ante, sec. 153. 
I 1104. Writ may be alternative or peremptory. Form 
of. The writ must be either alternative or peremptory. 
 11 04 
The alternative writ must state generally the allegation A 'd 
against the party to whom It Is directed, and command such p 
76 
party to desist or refrain from further proceedings in the · 
action or matter specified therein, until the further order of 
the court from which it is issued, and to show cause before 
such court, at a specified time and place, why such party 
should not be absolutely restrained from any further pro- 
ceedings in such action or matter. The peren1ptory writ 
must be in a similar form, except that the words reQ.uiring 
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the party to show cause why he should not be absolutely 
restrained, etc., must be omitted, and a return day inserted. 
En. 
rfarch 11, 1872. 
Compare sec. 1087. 

 1105. Certain provisions of the preceding chapter ap. 
plicable. 'l'he provisions of the preceding chapter, except 
of the first four sections thereof, apply to this proceeding. 
En. March 11, 1872. 
Cal. Rep. Cit. 88, 267. 


CHAPTER IV. 


WRITS OF REVIEW, MANDATE, AND PROHIBITION MAY ISSUE 
AND BE HEARD AT CHAMBERS. 


I 11(
. Writs of review, mandate, and prohibition may issue and be 
heard at chambers. 



 1108. Writs of review, mandate, and prohibition may 
issue and be hard at chambers. Writs of review, man- 
date, and prohibition issued by the supreme court, or by a 
superior court, may, in the discretion of the court issuing 
the writ, be made returnable and a hearing thereon be had 
at any time. En. March 11, 1872. Am'd. 1873-4:, 346; 1880, 
74. 
Cal. Rep. Cit. 45, 243. 
Powers of judges at chambers: Ante, sees. 165, 166. 


CHAPTER V. 


RULES OF PRACTICE AND APPEALS. 
I 1109. Certain provisions of part two applicable. 

 1110. Same. 

 1109. Certain provisions of part two applicable. Ex- 
cept as otherwise provided in this title, the provisions .of 
part two of this code, are applicable to, and constitute the 
rules of practice in the proceedings mentioned in this title. 
En. March 11, 1872. 
Cal. Rep. Cit. 117, 6; 141, 97. 
See ante, sees. 307 et seq. 

 1110.. Same. The provisions of part two, of this code, 
relative to new trials and appeals, except in so far as they 
are inconsistent witb the provisions of this title, apply to 
the proceedings mentioned in this title. En. March 11, 1872. 
Bee ante, secs. 656 et seq.; and ante. secs. 936 et 
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TITLE II. 


OF CONTESTING ELECTIONS. 


. Un. Who may contest, and grounds of contest. 
I Uu. Irregularity and improper conduct of judges, when to ann':]} 
elections. 

 1113. When not to. 

 1114. Illegal votes, when not to vitiate election. 

 1115. Proceedings on con test. 

 1116. Statement of cause of contest in illegal voUng. 

 1117. Statement of cause of contest; want ot form not to vitiate. 

 1118. Superior judge to hold special session for trial of contest. 

 1119. Clerk to issue cl taU on to respomient. 
I 112<>. Wltnesse8; attendance of, how enforced. 
I 1121. Power of court. Adjournment of court. 

 1122. Rules to govern court in trial of contest. 
I 1123. Court may declare who was elected. 

 1124. Fees of officers and witnesses. (Repealed.) 

 1125. Costs. 

 112(). Appeal. 

 1127. When election void and office vacant. 
Gen. Cit. to Title..-Cal. Rep. Cit. 125, 528. 



 1111. Who may contest, and grounds of contest. Any 
elector of a county, city and county, city, or of any political 
subdivision of either, may contest the right of any person 
declared elected to an office to be exercised therein, for 
any of the following causes: 
1. For malconåuct on the part of the board of judges, or 
any member thereof. 
2. When the person whose right to the office is contested 
was not, at the time of the election, eligible to such office. 
3. When the person whose right is contested has given 
to any elector or inspector, judge, or clerk of the election, 
any bribe or reward, or has offered any such bribe or re- 
ward for the purpose of procuring his eJection, or has com- 
mitted any other offense against the elective franchise, de- 
fined in title four, part one, of the Penal Code. 
4. On account of illegal votes. En. March 11, 1872. Am'd. 
1875-6, 100. 
Cal. Rep. Cit. 46, 401; 46, 403; 64, 95; 83, 71; 83, 74; 87, 
124; 87, 125; 100, 201; 114, 96; 118, 400; 129, 327; 134, 
152; 136, 266; 138, 152; 139, 5; 141, 413; 141, 415; 141, 
659; 142, 498; 142, 592; 143, 470; 143, 472; 143, 546; 
143, 547; 146, 329. Subd. 1-65, 59; 83, 73; 111, 420. 
Subd. 2-118, 395; 145, 692. Subd. 4-104, 661; 127.. 31; 
128, 284. 




 I llU-l115 


CONTESTING CERTAIN ELECTIONS. 


t24 


Malconduct of judges: Post, sees. 1112, 1113. 
Legislature, contesting election of members of: Pol. 
Code, sec. 273; of governor, etc.: Id., sec. 288. 
Office, usurpation of, etc.: Ante, secs. 802 et seq. 
Offense against elective franchise: Pen. Code, secs. 41 
et seq. 



 1112. I rreguiarity arid improper conduct of judges, 
when to anì1ur elections. No irregnlarity or improper 
conduct in the proceedings of the judges, or of any of them, 
is such malconduct as a voids an election, unless the irregu- 
larity or improper conduct is such as to procure the person 
whose right to the office is contested to be declared elected, 
when he had not received the highest number of legal votes. 
En. March 11, 1872. 
Cal. Rep. Cit. 83, 78; 108, 111; 124, 13; 136, 402; 143, 342; 
143, 386; 143, 546; 143, 547; 143, 549. 



 1113. When not to. When any election held for an 
office exercised in and for a county is contested on account 
of any malconduct on the part of the board of jUdges of any 
township election, or any member thereof, the election 
cannot be annulled and set aside upon any proof thereof, 
unless the rejection of the vote of such township or town- 
ships would change the result as to such office in the re- 
maining vote of the county. En. March 11, 1872. 



 1114. Illegal votes, when not to vitiate election. 
Nothing in the fourth ground of contest specified in sec- 
tion eleven hundred and eleven, is to be so construed as t
 
authorize an election to be set aside on account of illegal 
votes, unless it appear that a number of illegal votes has 
been given to the person whose right to the office is con- 
tested, which, if taken from him, would reduce the num b
r 
of his legal votes below the number of votes given to some 
other person for the same office, after deducting therefrom 
the illegal votes which may be shown to have been given 
to such other person. En. March 11, 1872. . 
Cal. Rep. Cit. 65, 286; 83, 73; 128, 284; 143, 547. 



1115 
 1115. Proceedin g s on contest. When an elector con- 
Am'd. :f 
p. 477 tests the right of any person declared elected to such office, 
he must., within forty days after the return day of the elee.. 
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tion, file with the county elerk a written statement, setting 
forth specifically: 
1. The name of the party contesting such election, and 
that he is an elector of the district, county, or township, as 
the case may be, in which such election was held; 
2. The name of the person whose right to the office is 
e.ontested; 
3. The office; 
4. The particular grounds of such contest; 
-Which statement must be verified by the affidavit of 
the contesting party, that the matters and things therein 
eontained are true. En. March 11, 1872. 
Cal. Rep. Ci t. 46, 403; 58, 207; 58, 208; 65, 59; 111, 130; 
121, 479; 141, 274; 142, 504; 143, 485; 146, 329. 
Statement of contestant: Post, sees. 1116, 1111. 


fi 1116. Statement of cause of contest in illegal voting. 
When the reception of illegal votes is a.lleged as a cause of 
contest, It is sufficient to state generally that in one or 
more specified voting precincts illeg-al votes were given to 
the person whose election is contested, which, if taken from 
him, will reduce the number of his legal votes below the 
num ber of legal votes given to some other person for the 
same office; but no testimony can be received of anv il1egal 
votø
, unless the party contesting such election dpliver to 
the opposite party, at least three days before such trial, a 
written list of the number of illegal votes, and by whom 
given. which he intends to prove on such trial; and no 
testimony can be received of any illegal votes except such 
as are specified In such list. En. March 11, 1872. Am'd. 
188Q. 74. 
Cal. Rep. Cit. 51, 516; 58, 211; 105, 182; 121, 534; 136, 4; 
136, 277; 142, 504. 


fi 1117. Statement of cause of contest; want of form not 
to vitiate. No statement of the grounds of contest will be 
rejected, nor the proceedings dismissed by any court for 
want of form, if the grounds of contest are alleged with 
such certainty as will advise the defendant of the particular 
proceeding or cause for which such election is contested. 
En. March 11, 1872. .. 
Cat Rep. Cit. 141, 275; 143, 21; 143, 485; 145, 318. 



 1118. Superior judge to hold special session for trial 
1118 
of contest. Upon the statement being filed, the county A ' 
m d. 
p.477 
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cler-k must inform the superior court of the county thereof, 
which shall thereupon order a special session of such coui.t 
to be held at the courtroom, on some day to be named by 
it, not less than ten nor more than twenty days from the 
date of such order, to hear and determine such contesteJ 
election. En. March 11, 1872. Am'd. 1880, 75. 

1118a . 
Am'd. Cat. Rep. Cit. 119, 614; 119, 616; 143, 21. 
p.477 



 11 í 9. Clerk to issue citation to respondente The 
clerk shall thereupon issue a citation for the perS01..., wh(\se 
right to the office is contested, to appear at the time and 
place specified in the order, which citation must ba deU
- 
ered to the sheriff, and served either upon the party in per- 
son, or, if he cannot be found, by leaving a copy thereof 
at the house where he last resided, at least five days before 
the time so specified. En. March 11, 1872. Am'd. 1880, 75. 



 1120. Witnesses; attendance of, how enforced. The 
clerk must issue subpoenas for witnesses at the request of 
aither party, which must be served as other subpoenas; and 
the superior court shall have full power to issue attacb- 
ments to compel the attendan'ce of witnesses who have been 
subpoenaed to attend. En. March 11, 1872. Am'd. 1880, 75. 
Subpof1nas, issuance
 service, ete.: Post, secs. 1985-1987; 
also see post, sees. 1988-1990; disobedience, penalty, etc.: 
Post, sec
. 1991-1992. 
Compelling attendance of witnesses: Post, sees. 1993 
et seq. 



 1121. Power of court. Adjournment of court. The 
court must meet at the time and place designated, to de- 
termine such contested election, and shall have aU the 
powers necessary to the determination thereof. It may 
adjourn from day to day until such trial is ended, and may 
also continue the trial, before its commencement, for any 
time not exceeding twenty days, for good cause shown 'by 
either party upon affidavit, at the costs of the party apply- 
ing for such continuance. En. March 11, 1872. 
Cal. Rep. Cit. 119, 614; 119, 617. 



 1122. Rules to govern court in trial of contest. The 
court must be governed, in the trial and determination of 
such contested election, bj.T the rules of law and evidence 
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governing the determination of questions of law and fact, 
80 far as the same may be applicable; and may dislniss the 
proceedings if the statement of the cause or causes of the 
contest is [in] sufficient, or for want of prosecution. After 
hearing the proofs and allegations of the parties, the court 
must pronounce judgment in the premises, either confirm- 
ing or annulling and setting aside such election. En. 
1arch 
11, 1872. 
Cal. Rep. Cit. 65, 286; 121, 479; 141, 563; 142, 373. 

 1123. Court may declare who was elected. If in any 1123 
such case it appears that another person than the one rc- 
 'd 
turned has the highest number of legal votes, the court A
7i 
must declare such person elected. En. March 11, 1872. p. 
Cal. Rep. Cit. 128, 284; 140, 651; 141, 416; 141, 561; 141, 
563. 

1124 

 1124. Fees of officers and witnesses. (Repealed.) En. Enact. 
March 11, 1872. Rep. 1880, 76. p.478 

 1125. Costs. If the proceedings are dismissed for in- 
 1124a 
sufficiency, or want of prosecution, or the election is by the Am'd. 
eourt confirmed, judgment must be rendered against the p.478 
party contesting such election, for costs, in favor of the 
party whose election was contested; but if the election is 
annulled and set aside, judgment for costs must be ren- 
1125 
dered against the party whose election was contested, in Am'd. 
favor of the party contesting the same. Primarily, each p.479 
party is liable for the costs created by hinlsclf, to the 
officers and witnesses entitled thereto, which may be col- 
lec ted in the same manner as similar costs are collected in 
other cases. En. March 11, 1872. Am'd. 1880, 75. 
Cal. Rep. Cit. 65, 286; 127, 33; 143, 549. 
Costs, in special proceedings: Ante, sees. 1022, subd. 4, 
1024; generally: Ante, sees. 1021 et seq. 

 1126. Appeal. Either party, aggrieved by the judg- 
Dlent of the court, may appeal therefrom to the suprenle 
 1126 
euurt, as in other cases of appeal thereto from the superior Am'd. 
court. En. 
Iarch 11, 1872. Am'd. 1880, 75. P.479 
Cal. Rep. Cit. 79, 483; 114, 98; 125, 528; 146, 325. 
Appeals to supreme court: Ante, sec. 963; appeals, gen- 
erally: Ante, sees. 936 et seq. 



1126a 
Am'd. 
p.479 
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 1127. When election void and TJffice vacant... Wl1en- 
ever an election is annulled or set aside by the judgment of 
the superior court, and no appeal has been taken within ten 
days thereafter, the commission, if any has issued, is void, 
and the office vacant. En. March 11, 1872. Am'd. 1880, 76. 
Cal. Rep. Cit. 111, 4:20; 114, 96; 129, 327; 134, 152. Subd. 
1-l11, 41<l 


TITLE III. 
OF SUMMARY PROCEEDINGS. 
Chapter I. Confession of Judgment Without Ã.ct!on, 

 
 1132-1135. . 
II. Submitting of a Controversy Vlithout Action, 

 
 1138-1140. 
III. Discharge of Persons Imprisoned on Civil Pro- 
cess, 
 
 1143-1154. 
IV. Summary Proceedings for Obtaining PDsses- 
sion of Real Property in Certain Cases, 

 
 1159-1179. 


CHAPTER L 


CONFESSION OF .TUDGMENT WITHOUT ACTION. 


I 1132. Judgment may be confessed for debt due or contingent lig,- 
bility. 
I 1l33. S+..atement in writing a.nd form thereof. 
I UM. Filing staten'ent and entering judgment. 
5 1U5.. How, in ju
tices' courts. 


I 1132. Judgment may be confessed for debt due or con- 
tingent liability. A judgment by confession may be en. 
tered without action, either for money due or to become- 
due, or to secure any person against contingent liability on 
behalf of the defendant, or both, in the manner prescribed 
by this chapter. Such judgment may be entered in any 
c.ourt having jurisdiction for like amounts. En. 1Iarch 11, 
1872. 
Cal. Rep. Cit. 134, 672. 
Prac. Act, sec. 374. En. April 29, 1851. 
Cal. Rep. Cit. 18, 581. 
J"udgment by confession, in justice '8 court: Sea. 112, 
subd. 6, 114, 889, ante, 1135, post. 
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 1133. 
tat
ment in writing and form thereof. A 
stateluent in \vriting must be made, signed by the defenù- 
ant, and verified by his oath, to the fallov/ing effect: 
1. It must authorize the entry of judgment for a speciEel 
sum; 
2. If it be for money due, or to become due, it must 
state concisely the facts out of which it arose, and show 
that the sum confessed therefor is justly due, or to become 
due; 
3. If it be for the purpose of securing the plaintiff 
against a contingent liability, it must state concisely the 
facts constituting the liabi:ity, and show that the suru 
confessed therefor does not ex
ee<1 the same. En. 1'1 ar C'.h 
11, 1872. 
Prac. Act, sec. 375. En. Ap- il 29, 185L 
Cal. Rep. Cit. 18. 581. 


fi 1134. Filing statement and entering judgment. The 
statement must be filed with the 
lerk of the court in which 
the juilgment is to be entered, who must indorse upon it, 
and enter in the judgment book, a judgment of such court 
for the amount confessed, with ten dollars costs. The 
statement and affidavit, with the judgment indorsed, there- 
upon becomes the judgment-roll. En. 1\.farch 11, 1872. 
Prac. Act, see. 376. En. April 29, 1851. 
Cal. Rep. Cit. 18, 581. 



 1135. How, in justice's courts. In a justice's court, 
where the court has authority to enter the judgment, the 
statement may be filed with the justice, who Inay there- 
upon enter in his docket a judgnlen t of his court for the 
amount confessed, with three dollars costs. If a transcript 
of such judgment be filed with the county clerk, a copy of 
the statement must be filed with it. En. 
farch 11, 1872. 
Justiee's eourl: Ante, secs. 112, subd. 6, 114, 889. 
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SUBMITTING A CONTROVERSY WITHOUT ACTION. 



 1138. Controversy, how submitted without action. 

 1139. Judgment on, as ill other cases
 but without costs prior to 
notice of trial. 

 1l
. Judgment may be enforced or appealed from as in an action. 



 1138. Controversy, how s!.4bmitted without action. 
Parties to a question in difference,. which might be the sub- 
ject of a civil action, may, without action, agree upon a 
case contain .ng the facts upon which the controversy de- 
pends, and present a submission of the same to any court 
which would have jurisdiction, if an action had been 
brought; but it must appear, by affidavit, that the contro- 
versy is real, and the proceeding in good faith, to deter- 
mine the rights of the parties. The court must thereupon 
hear and determine the case, and render judgment thereon, 
as if an action were depending. En. March 11, 1872. 
Ca.!. Rep. Cit. 68, 285; 72, 134; 12, 144; 77, 513; 88, 408; 
95, 334; 99, 148; 99, 556; 102, 139; 104, 517; 107, 465; 
109,397; 109, 577; 111, 425; 111, 427; 116, 21; 118, 40;, 
121, 562; 131, 411; ] 35, 513; 136, 64; 139 326; 145, 49; 
146, 111; 146, 112; 146, 113; 146, 590. 
hac. Act, sec. 377. En. April 29, 1851. 
CaL Rep. Cit. 20, 73; 20, 680. 



 1139. Judgment on, as in other cases, but without 
costs prior to notice of triat Judgment must be entered 
in the judgment book as in other cases, but without costs 
for any proceeding prior to the trial. The case, the su b- 
mission, and a copy of the judgment, constitute the judg- 
ment-roll. En. March 11, 1872. 
Cal. Rep. Cit. 135, 513. 
Prac. Act, se
 378. En. April 29, 1851. 
Judgment-roB: Ante, sec. 670. 



 1140. Judgment may be enforced or appealed from as 
in an action. The judgment may be enforced in the same 
manner as if it had been rendered in an action, and i8 
in the same manner subject to appeal. En. March 11, 
1872. 
CaL Rep. Cit. 68, 285; 88, 408; 135, 513. 
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Prac. Act, sec. 379. En. April 29, 1851. 
Enforcement of judgment: Ante, see. 684. 
Appeals: .A11te, seCß. 936 et seq. 


CHAPTER III. 


DISCHARGE OF PERSONS IMPRISONED ON CIVIL PROCESS. 


11143. Persons confined may be discharged. 
I 1144. Notice of application. 

 1145. Service ot notice. 

 11f6. Examination before Judge. 

 1147. Interrogatories may be In writing. 

 1148. Oath to be administered. 

 1119. Order ot discharge. 
6 1150. It not discharged. prisoner may a.galn apply, wheu. 

 1151. Discharge final. 

 1152. J"udgmen t remains In torce. 
I 1153. PlainUtr may order discharge ot the prisoner, who shan not 
therea!ter be liable to Imprisonment tor the same cause 
ot action. 
I U54. PlalnUtr to advance tunds tor support of prisoner. 



 1143. Persons confined may be discharged. Any per- 
son confined in jail on an execution issued on a judgment 
rendered in a civil action, must be discharged therefrom 
upon the conditions in this chapter specified. En. March 
11, 1872. 
Cal. Rep. Cit. 75, 581; 75, 582; 79, 216. 


I 1144. Notice of application. Such person must cause 
a. notice in writing to be given to the plaintiff, his agent, 
or attorney, that at a certain time and place he will apply to 
a judge of the superior court of the county in which such 
person may be confined for the purpose of obtaining a dis- 
charge from his imprisonment. En. March 11, 1872. 
Am'd. 1880, 114. 
Notices: Ante, seCS. 1010 et seq. 



 1145. Service of notice. Such notice mtlst be gerved 
tlpon the plaintiff, his agent or attorney, one day at least 
before the hearing of the application. En. 1Iarch 11. 1872. 
Service of notice: Ante, sec. 1015. 



 1146. Examination before judge. At the time and 
place specified in the notice, such person must be taken 
before such judge, who must examine him under oath con- 
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cerning his estate and property and effects, and the dis- 
posal thereof, and his ability to pay the judgment for 
which he Is committed; and such judge may also hear 
any other legal and pertinent evidence that may be pro- 
duced by the debtor or the creditor. En. March 11, 1872. 


I 1 
47. Interrogatories may be In writing. The plain- 
tiff in the action may, upon such examination, propose to 
the prisoner any interrogatories pertinent to the inquiry, 
and they must, if required by him, be proposed and an- 
swered in writing, and the answer must be signed and 
sworn to by the vrisoner. En. March 11, 1872. 


I 1148. Oath to be adnlinlstered. If, upon the examin8r 
tion; the judge Is satisfied that the prisoner Is entitled to 
his discharge, he must administer to him the following 
oath, to wit: "I, - -, do solemnly swear that I havo 
not any estate, real or personal, to the amount of fifty 
dollars, except such as is by law exempted from being 
taken In execution; and that I have not any other estate 
now conveyed or concealed, or In any way disposed or, 
with design to secure the same to my use, or to hinder, 
delay, or defraud my creditors, so help me God." En. 

1:arch 11, 1872. 
Cal. Rev. Cit. 96, 234. 



 1149. Order of discharge. After administerlng the 
oath, the judge must Issue an order that the prisoner be 
discharged from custody, and the officer, upon the service 
of such order, must discharge the prisoner forthwith, if he 
be imprisoned for no other cause. En. March 11, 1872. 



 1150. If not discharged, prisoner may again apply, 
when. If such judge does not discharge the prisoner, he 
may apply for his discharge at the end of every succeeding 
ten days, in the same manner as above provided, and the 
same vroceedings must thereuvon be had. En. March 11, 
1872. 


I 1151. Discharge final. The prIsoner, after being so 
discharged, is forever exempted from arrest or imprison- 
ment for the same debt, unless he be convicted of having 
willfully sworn false] y upon his e

am ina tion before the 
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judge, or In taking the oath before prescribed. En. March 
11, 1872. 
Cal. Rep. Cit. 96, 234. 


D 1152. Judgment remains In force. The. judgment 
agaInst any prisoner who is discharged remains In full 
force against any estate which may then or at any time 
afterward belong to hIm, and the plaintiff may take out a 
new execution against the goods and estate of the pris- 
oner, in like manner as if he had never been committed. 
En. March 11, 1872. 



 1153. Plaintiff may order discharge of the prisoner, 
who shall not thereafter be liable to imprisonment for the 
eame cause of action. Th
 plaintiff in the action may at 
any time order the prisoner to be discharged, and he Is 
not thereafter liable to imprisonment for the same cause 
of action. En. March 11, 1872. 



 11ð4. Plaintiff to advance funds for support of 
prisoner. Whenever a pflrson is committed to jail on 
an execution issued On a judgment recovered in a civil 
action, the creditor, his agent or attorney, must advance 
to the janer, on such commitment, sufiìc
ent money for 
the support of the prisoner for one week, and must make 
the like advance for every successive week of his im- 
prisonment; and in case of fallure to do so, the jailei 
must forthwith discharge such prisoner from custody, and 
)Such discharge has the same effect as if made by order ot 
the creditor. En. March 11, 1872. 
Cal. Rep. Clt. 50, 807. 
Code Clvl1 Proo.-28. 
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OHAPTER IV. 


IJ'D'KM.A.RT J'ROCEEDINGS FOR OBT AI
ING POSSESSION 01r 
REAL PROPERTY IN CERTAIN CASES. 
11ðI. :J'orc1ble entry defined. 
1160. Forcible detainer defined. 
1161. Unla wful detainer 4efine\1. 
1162. Service Of notice. 
. 1168. Jurisdiction of superior courta. 
116'. Parties defenda.nt. 
. U66. Parties generally. 

 1166. Compla.1nt. When summon. must be I.sueð. 
116'1. Summon.. form and aervlce ot. 
1168. Arrest. 
1169. Ju<'la-ment by default. 
1170. Defendant may appear. eto. 
. 1171. Trial by jUry. 
1171. 'Showlnc reQuired of plaintiff In foro1ble el\tr'7 or detainer. 01 
defendant. 
1 11'78. Complaint must be amended 1. certain caaea. 
1174.. Verdict and judgment. 

 lln. Verification of complaint and answer. 
1 1176. Etrect of an appeal upon the judcm en \. 
1177. Rulell ot practice. 
1178. Appeal., how taken, etc. 
1179. Reli.f al'aln.t forfeiture of lea... 

 U69. Forcible entry defined. Every per!OD is guilty 
of a forcible entry who either: . 
1. By breaking open doors, windows, or other parts of a. 
house, or by any kind of violence or circumstance of ter- 
ror, enters upon or into any real property; or, 
2. Who, after entering peaceably upon real property, 
turns out by force, threats or menacing conduct, the party 
in possession. En. March 11, 1872. 
Cal. Rep. Cit. 49, 273; 53, 674; 60, 574; 62, 68; 69, 563; 
71, 133; 76, 133; 83, 100; 107, 301; 135, 661; 138, 420. 
Proof required: Post, sec. 1172. 
Parties defendant: Post, sees. 1164, 1165. 

 1160. Forcible detainer defined. Every person is 
. guilty of a forcible detainer who either: 
1. By force, or by menaces and threats of violence, un- 
lawfully holds and keeps the possession of any real prop- 
erty, whether the same was acquired peaceably or other- 
wise; or, 
2. Who, in the night-time" or during the absence of the 
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OCClJ,ant of any lands, unlav/fully enters upon real prop- 
erty, and who, after demand made for the surrender there- 
of, for the period of five days refuses to surrender the same 
to such former occupant. 
The occupant of real property, within the meaning of 
this subdivision, is one who within five days preceding 
su.ch unIa wful entry, was in the peacea bIe and undisturbed 
possession of such lands. En. March 11, 1872. 
Cal. Rep. Cit. 50, 317; 51, 543; 53, 674; 60, 574; 76, 627; 
77, 256; 83, 97; 107, 301; 137, 605; 138, 420. Subd. 2 
-51,533; 76,133; 83,100; 114,346; 114,347. 



 1161. Unlawful detainer defined. A tenant of rpaI 
property, for a term of less than life, is guilty of unlawful 
detainer: 
1. When he continues in possession, in person or by sub- 
tenant, of t
e property, or any part thereof, after the ex- 
piration of the term for which it is let to him, without the 
rern1ission of his landlord, or the successor in estate of bi3 
landlord, if any there be; but in case of a tenancy at will 
it must first be terminated by notice, as prescribed in the 
Civil Code. 


2. When be continues in possession, in person or by sub.. 
tenant, ,,\\Tithout the permission of his landlord, or the suc- 
cessor in estate of his landlord, if any there be, after 
default in the payment of rent, pursuant to the lease or 
agreement under ,,"hich the property is held, and three 
days' notice, in writing, requiring its payment stating the 
amount wbich is due, or possession of the property, shall 
have been served upon him and if there is a subtenant in 
actual occupation of the premises, also upon such sub ten.. 
ant. 
Such notice may be served at any time within one year 
after the rent becomes due. In all cases of tenancy upon 
agricultural lands, where the tenant has held over and re- 
tained possession for more th3.D sixty days after the ex- 
piration of the term without any demand of possession or 
notice to quit by the landlord, or the successor in estate 
of his landlord, if any there be, he shall be deemed to be 
holding by permission of the landlord, or the successor 
in estate of his landlord, it any tllere be, and shall be en- 
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titled to hold under the terms of the lease for another full 
year, and shall not be guilty of an unlawful detainer dur- 
ing said year, and such holding over for the period afofs- 
said shall be taken and construed as a consent on the 
part of a tenant to hold for another year. 
S. When he continues in possession, in person or by sub- 
tenant, after a neglect or failure to perform other condi- 
tions or covenants of the lease or agreement under which 
the property is held, including any covenant not to assign 
or sublet, than the one for the payment of rent, and three 
days' notice, in writing, requiring the performance of such 
conditions or covenants, or the possession of the property, 
shall have been served upon him, and if there is a subtenant 
in actual occupation of the premises, also, upon such sub- 
tenant. V\Tithin three days after the service of the notice, 
the tenant, or any subtenant in actual occupation of the 
premises, or any mortgagee of the term, or other person 
Interested in its continuance, may perform the conditions 
or covenants of the lease or pay the stipulated rent, as 
the case may be, and thereby save the lease from forfei- 
ture; provided, if the conditions and covenants of the 
lease, violated by the lessee, cannot afterward be per- 
formed, then no notice, as last prescribed herein, need be 
given to said lessee or his subtenant demanding the per-. 
formance of the violated conditions or covenant of the 
lease. 
A tenant may take proceedings, similar to those pre- 
scribed in this chapter, to obtain possession of the prem- 
ises let to a subtenant, in case of his unlawful detention 
of the premises underlet to him. 
4. Any tenant or subtenant assigning or S1lbletting or 
committing waste upon the demised premises, contrary 
to the conditions or covenants of his lease, thereby term- 
inates the lease, and the landlord, or his successor in es- 
tate, shall upon service of three days' notice to quit upon 
the person or persons in possession, be entitled to resti- 
tution of possession of such demised premises under the 
provisions of this chapter. En. March 11, 1872.' Am'd. 
1873-4, 346; 1875-6, 101; 1877-8, 104; 1877-8, 10-6. Rep. 
1905, 29. En. 1905, 29. 
Cal. Rep. Cit. 52. 472; 56, 130; 63, 49; 63, 52; 63, 69; 
66, 446; 66, 447; 68, 506; 71, 536; 79, 442; 84, 422; 
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 1162. Service of notice. The notices required by the 
preceding section may he served either: 


91, 597, 98, 425; 132, 135; 137, 605; 138, 78; 138, 284. 
Subd. 1-79, 442; 106, 221. Subd. 2-60, 374; 107, 112; 
141, 556; 145, 557. Subd. 3-63, 69; 139, 659; 139, 660. 


1. By delivering a copy to the tenant personally; or, 
2. If he be absent from his pl3Jce of resi'Ò.ence, and from 
his usual place of busine
s, by leaving a copy "\vith some 
person of suitable age and discretion at either place, and 
sending a copy through the mail addressed to the tenant at 
his place of residence; or, 
3. If such place of residence and business cannot be 
ascertained, or a person of suitable age or discretion there 
cannot be found, then by affixing a copy in a conspicuous 
place on the property, anI(} also delivering a copy to a per- 
son there residing, if such person can be found; and also 
sending a copy through the mail addressed to the tenant at 
the place where the property is situated. Service upon a 
subtenant may be made in the same manner. En. 
Iarch 
11, 1872. Am'd. 1873-4, 347. 
Cal. Rep. Cit. 56, 129; 63, 52; 63, 611; 66, 447; 70, 446; 
105, 19; 125, 617. 



 1163. Jurisdiction of superior courts. The superior 
court of the county in which the property, or some part of 
it, is situ.ated, shall have jurisdiction of proceedings under 
thi8 chapter; provided, that justices' courts, within their 
respective townships, or cities, or cities and counties shall 
have concurrent juris-diction ,vith the superior courts in 
c.ases of forcible entry and detainer, when the rental value 
does not exceed twenty-five dollars per month, and when 
the whole amount of damages claimed does not exceed two 
hundre<l dollars. En. March 11, 1872. Am'd. 1880, S. 
Cal. Rep. Clt. 130, 98; 130, 99. 
Concurrent jurisdiction of j'UStices' court: Ante, sec. 113, 
BU bd. 1. 



 1164. Parties defendant. No person other than the 
tenant of the pre:mises and subtenant, if there be one, in 
the actual occup.ation of the premises when the complaint 
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is filed, need be made parties. defenQant in the proceeding, 
nor shall any proceeding a.bate, nor the plaintiff be nOll- 
suited for the nonjoinder of any person who might have 
been made party defendant, but when it appears that any 
of the parties served with process, or appearing in the pro- 
ceeding, are guilty of 1 he offense charged, judgment must 
be rendered against him. In case a def-endant has become 
a subtenant of the premises in controversy, after the ser- 
vice of the notice provided for by part two of section eleven 
hundred and sixty-one of this code, upon the tenant of the 
premises, the fact that such notice was not served on each 
subtenant shall constitutoe no defense to the action. In case 
a married woman be a tenant, or a subtenant, her coverture 
shall constitute no defense; but in case her husband be 
not joined, or unless she be doing business as a sole trader, 
an execution issuoo upon a personal jUdgment against her 
can only be enforced against property on the prelnises at 
the commencement of the action. All persons who enter 
the premises under the tenant, aft.er the commencement of 
the suit, shall be bound by the judglnent, the same as if 
he or they had been made party to the action. En. March 
11, 1872. Am'd. 1873-4, 348; 1885, 129. 
Ca!. Rep. Cit. 122, 437. 
Parties plaintiff, and generally: Post, sec. 1165. 



 1165. Parties generally. Except as provided in the 
preceding section the provisions of part two of this code 
, 
relating to parties to civil actions, are applicable to t'his 
proceeding. En. M'arch 11, 1872. 
See sees.. 367 et seq., ante. 
Parties defend.ant: Sec. 1164. 



1166 
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 1166. Complaint. When summons must be Issued. 
The plaintiff, in his complaint, which shall be in ,vriting, 
must set forth the facts en which he seeks to recover, and 
describe the premises with reasonable certainty, and may 
set forth therein any circumstances of fraud, force, or vio- 
lence which may have acco.mpanied the alleged forcible en- 
try or forcible or unlawful detainer and claim damages 
therefor. In case the unlawful detainer charged be after de- 
fault in the payment of rent, the complaint must state the 
amount of such rent. Upon filing the complRlnt, a summons 
must be issued thereon as in other cases, returnable at a day 
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designated therein, which shall not be lese::; than three 
days, nor more than twelve days from its date, exce-pt in 
cases when the publication of the summons is necessary, 
in which case the court or a ju'dge or justice thereof, may 
order that the summons be made returnable at such time, 
as may be deemed proper, and the summons shall specify 
the return day so fixed. En. March 11, 1872. Am'd. 1873-4, 
348; 1877-8, 107; 1880, 8. 
Complaint, generally: Sec. 426, ante. 
Damages: Sec. 1174. 
kmendment: Ante, sees. 472, 473. 
Verification: Sees. 446, ante, 1175, post. 
Parties: Ante, sees. 1164, 1165. 



 1167. Summons, form and service of. The summons 
must state the parties to the proceeding, the court in which 
1167 
the same is brought, the nature of the action, in concise Am'd. 
terms, and the relief sought, and also the return day, and p.479 
must notify the defendant to appear and answer \vithin the 
time designated, or that the relief sought will be taken 
dgainst him. The summons must be directed to the defend- 
ant, and be served at least two days before the return day 
designated therein, and must be served and returnec1 in the 
same manner as su.mmons in civil actions is served and re- 
turned; provi'Ò.ed, that if it appears to the court the defend- 
ant is concealing himself to a void the service of summons 
and the defendant cannot be found at his place of residence 
or business, or if his p1:1.ce of residence or business cannot 
be ascèrtained, the court may order the summons to be 

erved by affixing a copy thereof in a conspicuous ploce on 
the property involved in the action, and also delivering a 
(.opy to a person there residing, if such person can be 
found, and also sending a copy thereof through the mail / 
addressed to the defendant at the place where the property 
is situated. Upon the return of any SUIll.mons issaed under 
this chapter, where the same has not, for any reason, been 
served, or not served in tim-e, the plaintiff may have a new 
summons issued, the san1e as if no previouc:; summons had 
"Deen issued. En. IHarch 11, 1812. An1''(Î. lS73-4, 349; 1880, 
8; 1905, 428. 
Cal. Rep. Cit. 49, 273. 


Service of sumnlOLS, in cÏ\-il action: Sees. -tOG et seq. 
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 11 Ea. Arrest. If the complaint presented establishes, 
to the satisfaction of the judge or justice, fraud, force, or 
violence, in the entry or detainer, and that the possession 
held is unlawful, he may make an order for the arrest of 
the defendant. En. lVlarch 11, 1872. Am'd. 1880, 9. 
Cal. 
p. Ci t. 92, 371. 
Arrest, generally : Ante, sees. 478 et seq. 


I 1169. Judgment by default. If, at the time appoInted, 
the defend.ant do not ap.pear and defend, the court must 
enter his default, and ren"Cl'er judgment in favor of the 
plaintiff, as prayed for in the conlplaint. En. March 11, 
1872. 
Judgment by default, generally: Ante, sec. 585. 



 1170. Defendant may appear, etc. On or before the 
day fixed for his appearance, the defendant may appear and 
answer or demur. En. l\iarch 11, 1872. 
Appearance, generally: Ante, sec. 1014. 
Answer-Scope of: Post, sec. 1172; verification: Post, 
sec. 1175; generally: Ante, sec. 437. 


I 1171. Trial by jury. Whenever an issue of fact is 
presented by the pleadings, it must be tried by a jury, 
unless such jury be ,vaived as in other cases. The jury 
shall be formed in the same manner as other trial juries 
in the court in which the action is pending. En. March 11, 
1872. Am'd. 1873-4, 349; 1880, 9. 
Trial by jury: Ante, secs. 600-628; issue of fact: Ante, 
S9CS. 590 et seq.; waiver: Ante, see. 631. For.m.ation of the 
jury: Ante, secs. 600-604. 
Justices' courts-Trials in: Ante, sees. 878-887. 


I 1172. Showing required of plaintiff in forcible entry or 
detainer. Of defendant. On the trial of any proceeding 
for any forcible entry or forcible detainer, the plaintiff 
shall only be required to show, in addition to the forci.ble 
entry or forcible detainer complained of, that he was peace- 
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ably in the actual possession at the time of the forcible 
entry, or was entitled to the possession at the time of the 
forcible detainer. The defendant may show in hIs defense, 
that he or his ancestors, or those whose interest in such 
premises he clai.ms, have been in the quiet possession 
thereof for the space of one whole year together next be- 
fore the comn1encement of the proceedings, and that his 
interest therein is not then ended or determined; an'd such 
showing is a bar to the proc'eedings. En. IVlarch 11, 1872. 
Ca.!. Rep. Cit. 60, 573; 60, 574; 67, 452; 69, 563; 77, 256; 
107, 302; 114, 34g; 114, 349; 125, 265; 138, 421. 
Practice: See post, sec. 1177. 


t 1173. Complaint must be amended in certain cases. 
When, up-on the trial of any proceeding under this chap- 
ter, it appears from the evidence that the defendant has 
been gu1Jty of either a forcible entry, or a forcible or un- 
lawful detainer, and other than the offense charged in 
the complaint, the judge must order that such complaint 
be forthwith amended to conform to such proofs; such 
amendment must be made without any imposition of terms. 
No continuance shall be pernlitted upon account of such 
amendment, unless the defendant, by affidavit filed, shows 
to the satisfaction of the court good cause therefor. En. 
March 11, 1872. Am'd. 1885
 102. 
Cal. Rep. Cit. 125, 566. 
Continuance, generally: Ante, sec. 595. 


i1174 
\m'd. 
). 480 



 1174. Verdict and judgment. If, upon the trial, the 
'terdict of the jury, or, if the case be tried without a jury 
the finding of the court 'be in favor of the plaintiff and 
against the defendant, judgment shall be entered for the 
restitution of the premises; and if the proceeding be for 
an unlawful detainer after neglect, or failure to perform 
the conditions or covenants of the lease or agreement 
under which the property is held, or after default in the 
payment of rent, the judgment shall also declare the for- 
feiture of such lease or agreement. The jury, or the 
court, if the proceeding be tried without a jury, shall also 
assess the damages occasioned to the plaIntiff by any 
forcible entry, or by any forcible or unlawful detainer 
, 


. 
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alleged in the complaint and proved on the trial, and find 
the amount of any rent due, if the alleged unìawful dc- 
tainer be after default in the paynlent of rent, and tha 
judgment shall be rendered against the defenJant guilty 
of the forcible entry, or forcible or unla,vful detainer, for 
three times the amount of the damages thus assessed, 
and of the rent found due. When the proceeding is for 
an unlawful detainer after default in the payment of 
rent, an1 the lease or agreement under which the rent is 
payable has not by its terms expired, execution upon 
the judgment shall not be issued until the expiration cf 
five days after the entry of the judgment, within ,vhicl1 
time the tenant, or any subtenant, or any mortgagee of 
the term, or other party interested in its continuance, 
may pay into court, for the landlord, the amount found 
due as rent, with interest thereon, and the amount of the 
damages found by the jury or the court for the unlawful 
ð..etainer, and the costs of the proceeding, and thereupon 
the judgment shall be satisfied and the tenant be re- 
stored to his estate; but if payment, as here provided, 
be not made within the five days, the judgment may be 
enforced for its full amount, and for the possession of the 
premises. In all other cases the judgment may .be en- 
forced immediately. En. March 11, 1872. Am'd. 1873-4, 
349. 


Cat Re-p. Cit. 57, 192; 90, 501; 91, 598; 125, 566; 138, 
283; 139, 142; 139, 143; 141, 623. 
Treble damages: See ante, sec. 735; Civ. Code, sec. 
3345. 


Forfeiture, relief from: Post, sec. 1179. 


*1175 
Repl'd 
 .1175. Verification of complai-nt and answer. The 
p. 480 · C'omplaint and answer must be verified. En. 1',1arch 11, 
1872. 
Cal. Rep. Cit. 59, 481; 60, 375. 


I 1176. Effect of an appeal u?on the judg.ment. An 
&.ppeal taken 'by the defendant shall not stay proceedings 
upon the judgment, unless the judge or justice before 
whom the same was rendered so directs. En. 1Vlarch 11. 
1872. Am'd. 1880, 9. 
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Cat Rep. Cit. 71, 536; 73, 641; 81, 227; 135, 661; 
135, 6G2; 139, 141; 139, 143. 
Appeal as stay-Generally: Ante, secs. 946, 949. 



 1177. Rules of practice. Except as otherwise pro- 
vided in this chapter, the provisions of part two, of this 
code, are applicable to, and constitute the rules of prac- 
1.:ce in the proceedings mentioned in this chapter. En. 
March 11, 1872. 
Cat Rep. Cit. 91, 598. 
For part two: See ante, secs. 307 et seq. 



 1178. Appeals, how taken, etc. Provisions of part 
two of this code, relative to new trials and appeals, except 
in so far as they are inconsistent with the provisions of 
this chapter, apply to the proceedings mentioned in this 
cbapter. En. March 11, 1872. 
See ante, sees. 656 et seq., 936 et seq. 



 1179. Relief against forfeiture of lease. The court 
may relieve a tenant against a forfeiture of a lease, and 
restore him to his former estate, in case of hardship, 
'where application for such relief is made wIthin thirty 
days after the forfeiture is declared by the judgment of 
the court, as provided in section one thousand one hun- 
dred and seventy-four. The application may be made 
by a tenant or subtenant, or a mortgagee of the term, or 
any person interested in the continuance of thf) term. It 
I:1ust be made upon petition, setting forth th6 facts upon 
which the relief is sought, and be verified by the appl1- 
cant. Notice of the application, with 9. copy of the peti- 
tion, must be served on the plaintiff in the judgment, who 
may appear and contest the application. In no case shall 

he appHcation be granted except on condition that full 
payment of rent due, or full performance of conditions or 
covenants stipulated, so far as the same is practicable, 
be made. En. Stats. 1873-4, 350. Am'd. 1880, 9. 
Ca1. Rep. Cit. 1:;9, GG3. 
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TITT.JE IV. 


OF THE ENFORCEl\lENT OF LIENS. 
Chapter I. Liens in General, 
 1180. 
II. Liens of Mechanics and Othe:rs Upon Real 
Property, 

 1183-1203. 
ITI. Certain Liens for Salaries and Wages, 

 
1204-1207. 


CHAPTER I. 


LIENS IN GENERAL. 



 1180. Definition of Hen. 



 1180. Definition of lien. A lien is a charge imposed 
upon specific property by which it is made security for 
the performance of an act. En. March 11, 1872. 
Cal. Rep. Cit. 71, 73; 115, 179; 134, 131. 
Lien, definition of: Civ. Code, sec. 2872. 
Priority of liens: Civ. Code, sec. 2897. 
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CHAPTER II. 
LIE
S OF 1.IECHANICS AND OTHERS UPO
 REAL PROPERTY. 


t 1183. Mechanics' liens upon what. 
fi 1183%. Building contracts, what provisions to contain. (Rel)ealed.) 

 1184. Contract price payable in installments. 

 1185. What interest in the land sUbject to the lien. 

 1186. Effect of liens. 

 1181. Claim of lien to be flIed in recorder's office. 
ä 1188. Liens upon two or more pieces of property. Amount due from 
each to be designated. 
I 1189. Claim to be recordéd. Fees at recorder. 
fi 1190. Time of contlI2uance of llen. 

 1191. Lien upon lot for improving. 

 1192. At instance of owner, what held to be constructed. 

 1193. Contractor; Hens for claims against. 

 1194. Court to declare rank of liens. Deficiency to be docketed. 

 1195. Any number of lienholders may join in action. 

 1196. Attachment, etc., against materials. 
fi 1197. Lien 'does not impair rig-ht to proceed for recovery of the debt. 
fi 1198. Rules Of practice. 
fi 1199. Kew trials and appeals. 
fi 1200. 'Vhere contractor fails to perform contract. 
fi 1201. 'Vritten consent to waive claims. 
fi 1202. \\?hat forfei ts Ilens. 
I 1203. Bond ot contractor to be filed. 
Gen. C it. to Chap.-Cal. Rep. Cit. 54, 220; 87, 591; 68, 
266. 



 1183. Mechanics' lien upon what. Mechanics, 
materialmen, contractors, subcontractors, artisans, archi- 
tects, machinists, builders, miners, and all persons and 
laborers of every class perforn1ing labor upon or furnish- 
ing materials to be used in the construction, alteration, 
addition to, or repair, either in whole or in part, of any 
building, wharf, bridge, ditch, flun1e, aqueduct, well, tun- 
n(? 1, fence, machInery, railroad, wagon road or other 

tructure, shall have a llen upon the property upon which 
they have besto"\ved labor or furnished materials, for the 
value of such labor done and materials furnished, whether 
at the Instance of the owner, or of any other person 
acting by his authority or under him, as contractor or 
other"wise; and any person \vho performs labor In any 
mining claim or claims, or in or upon any real property 
worked as a mine, either In the development thereof or in 
working thereon by the subtractive process, has a lien 
upon the same, and the works o"\vned and used by the 
owners for reducing the ores from such mining claim or 
c1aims, or real property so \vorked a.s a mine, for the 
work or labor done or materials furnished by each re- 
spectively, whether done or furnished at the instance ot 
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the owner of such mining claim or claims or real property 
worked as a mine or of the building, or other improve- 
ment, or his agent; and every contractor, subcontractor, 
architect, builder, or other person having charge of any 
nlining, or work and labor performed in and about such 
mining claim or claims, or real property worked as a 
mine, or the construction, alteration, addition to, or repair, 
either in whole or in part of any building or other improve- 
ment as aforesaid, or of such mining claim or claims, 
eIther as lessee or under a workIng bond or contract there- 
on, with the prIvilege of purchase, or otherwise, shall be 
held to be the agent of the owner for the purposes ùf this 
chapter. In case of a contract for the work between the 
reputed owner and his contractor, the liens shall extend 
to the entire contract price, and such contract shall operate 
as a lien in favor of all persons, except the contractor, to 
the extent of the whole contract prIce, and after all such 
lIens are satisfied, then as a lien for any balance of the 
contract price In favor of the contractor. All such con- 
tracts shall be in writing when the amount agreed to be 
paid thereunder exceeds one thousand dollars, and shall 
be subscribed by the parties thereto; and the said con- 
tract, or a memorandum thereof, setting forth the namøe 
of all the parties to the contract, a description of the 
property to be affected thereby, together with a state- 
ment of the general character of the work to be done, 
the total amount to be paid thereunder, and the amounts of 
all partial payments, together with the times when such 
payments shall be due and payable, shall, before the work 
Is commenced, be filed in the office of the county recorder 
of the county, or city and county, where the property Is 

ituated, who shall receive one dollar for such filing; 
otherwise, they shall be wholly void, and no recovery 
shall be had thereon by either party thereto; and in such 
case, the labor done and materials furnished by all persons 
aforesaId, except the contractor, shall ,be deemed to have 
been done and furnished at the personal instance of the 
owner, and they shall have a lien for the value theïeof. 
En. March 11, 1872. Anl'd. 1873-4, 409; 1880, 63; 1885, 143; 
1887, 152; 1899, 33; 1903, 84. 
Cal. Rep. Cft. 54. 336; 55, 163; 55, 392; 56, 309; 61, 353: 
61, 354; 66, 196; 66, 197; 66, 292; 70, 126; 70, 189; 
70, 220; 70, 221; 74, 626; 74, 627; 75, 212; 76, 436; 
78, 196; 78, 19': 78, 201; 80, 278; 80, 
12; 81, 171; 
81, 173; 81, 175; 81, 643; 81, 644; 81, 645; 82, 43; 
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82, 44; 82, 45; 82, 149; 82, 150; 83, 372; 86, 24; 
86, 26; 87, 593; 88, 22; 88, 42; 89, 112; 90, 578; 
90, 599; 90, 601; 90, 602; 91, 138; 91, 139; 91, 236; 
91, 237; 91, 561; 92, 237; 94, 207; 94, 208; 94, 234; 
94, 236; 94, 560; 95, 393; 95, 394; 95, 395; 96, 257; 
96, 442; 97, 11; 97, 188; 97, 257; 97, 266; 97, 645; 
97, 646; 98, 152; 98, 154: 99, 319: 99, 453; 99, 454; 
102, 140; 102, 142; 104, 31; 104, 507; 107, 60; 107, 64; 
107, 623; 109, 397; 109, 549; 110, 168; 110, 510; 111, 
293; 112, 291; 113, 123; 114, 492; 115, 343; 115, 661; 
117, 214; 117, 472; 117, 671; 117, 699; 118, 154; 120, 
95; 120, 96; 120, 184; 120, 285; 120, 456; 120, 457; 
121, 155; 122, 81; 123, 533; 124, 28; 126, 13; 126, 14; 
126, 567; 127, 10; 127, 25; 127, 41; 127, 43; 127, 44; 
127, 328; 128, 147; 128, 330; 128, 366; 129, 65; 129, 
894; 129, 395; 131, 144; 132, 495; 133, 118; 133, 172; 
133, 173; 133, 177; 133, 286; 133, 288; 136, 125; 138, 
233; 138, 430; 138, 614; 138, 616; 139, 380; 140, 504; 
141, 32; 142, 242; 144, 99; 144, 102; 146, 688; 147, 4
2. 


I 1183

. Building contracts, what provisions must 
contain. (Repealed.) ED. 1900-01, 817. Rep. 1903, 21. 
Cal. Rep. Cit. 142, 203. 


o 1184. Contract price payable In Installments. No 
part of the contract price shall, by the terms of any such 
contract, be made payable, nor shall the same or any part 
thereof be paid in advance of the commencement of the 
work, but the contract price shall, by the terms of the con- 
tract, be made payable in installments at specified times 
after the commencement of the work, or on the completion 
of specified portions of the work, or on the completion 
of the whole work; provided, that at least twenty-five per 
cent of the whole contract price shall be made payable at 
least thirty-five days after the final completion of th
 
contr8.ct. No payment n1aùe prior to the time when the 
same is due, under the terms and conùitions of the c()n- 
tract, shall be valid for the purpose of defeating, diminish- 
ing, or discharging any lien in favor of any person, except 
the contractor, but as to such Ilens, such payment shall 
be deemed as if not made, and shall be applicable to 
such liens, notwithstanding thHt the contractor to whonl 
it was paid may thereafter abandon his contract, or be or 
become indebted to the reputed o,vner in any amount for 
damages or otherwise, for nonperformance of his contract 
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or otherwise. As to all liens, except that of the contractor, 
the ,vhole contract price shall be payable in money, and 
shall not be diminished by any prior or subsequent indebt- 
edness, offset, or countercJaim, in favor of the reputed 
owner and against the contractor; no alteration of any such 
contract shall affect any lien acquired under the provisions 
of this chapter. In case such contracts and alterations 
th
reof do not conform substantially to the provisions of 
this section, the labor done and materials furnished by 
all persons except the contractor shall be deemed to have 
been done and furnished at the personal instance and 
request of the person who contracted with the contractor, 
and they shall have a lien for the value thereof. Any of 
the persons mentioned in section eleven hundred and 
eighty-three, except the contractor, may at any time give 
to the reputed owner a written notice that they have per- 
formed labor or furnished materials, or both, to the con- 
tractor, or other person acting by authority of the reputed 
owner, or that they have agreed to do so, stating in general 
terms the kind of labor and materials, and the name of the 
person'to or for whom the same was done or furnished, or 
both, and the amount in value, as near as may be, of that 
already done or furnished, or both, and of the whole agreed 
to be done or furnished, or both. Such notice may be 
given by delivering the same to the reputed owner person- 
ally, or by leaving it at his residence or place of business, 
with some person in charge, or by delivering it to his 
architects, or by leaving it at their residence or place of 
business, with some person in charge, or by posting it in 
a conspicuous place upon the mining claim or improve- 
Jnent. No such notice shall be invalid by reason of any 
dpfect of form, provIded it is sufficient to inform the 
reputed owner of the substantial matters herein provided 
for, or to put him upon inquiry as to such matters. Upon 
such notice being given, it shall be the duty of the person -. 
who cJutracted with the contractor to, and he shall, with- 
hold from his contractor, or from any other person acting 
under such reputed owner, and to whom by said notice the 
said labor or materials, or both, have been furnished, or 
agreed to be furnished, sufficient money due, or that may 
become due to such contractor, or other person, to answer 
such claim and any lien that may be tiled therefor for 
record under this chapter, including counsel fees not ex- 
ceeding one hundred dollars in each case, besides reason- 
able costs provided for in this chapter. En. March 11. . 
1872. Am'd. 1885, 144; 1887, 153. 
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Cat Rep. Cit. 61, 353; 81, 174; 81, 643; 81, 644; 82, 44; 
82, 149; 86, 24; 86, 25; 86, 26; 87, 593; 87, 594; 
90, 546; 90, 547; 90, 548; 90, 578; 90, 600; 91, 139; 
91,140; 91,365; 91,561; 92,237; 94,234; 94,560; 
94, 561; 97, 188; 97, 645; 99, 635; 104, 225; 107, 60; 
107, 65; 109, 551; 111, 667; 112, 291; 119, 182; 122, 81; 
124, 27; 124, 513; 125, 226; 125, 589; 126, 14; 129, 413; 
130, 238; 130, 239; 130, 242; 131, 136; 132, 495; 133, 
117; 133, 243; 133, 244; 135, 640; 135, 642; 136, 124; 
136, 126; 138, 427; 138, 429; 138, 430; 138, 628; 139, 
382; 146, 269; 146, 270; 146, 271; 146, 273; 146, 276. 


fi 1185. What Interest in the land subject to the lien. 
The land upon which any building, improvement, well, or 
structure is constructed, together with a convenient space 
about the same, or much as may be required for the 
convenient use and occupation thereof, to be determined 
by the court on rendering judgment is also subject to the 
Hen, if at the commencement of the work, or the furnish- 
ing ot the materials for the same, the land belonged to 
the person who caused said building, improvement, well, 
or structure to be constructed, altered, or repaired, but it 
such person owned less than a fee simple estate in such 
land, then only his interest therein is subject to such lien. 
En. March 11, 1872. Am'd. 1873-4, 351; 1899, 24. 
Cal. Rep. Cit. 54, 627; 61, 353; 66, 196; 66, 197; 66, 292; 
70, 126; 74, 360; 80, 277; 80, 278; 80, 279; 87, 512; 
94, 211; 98, 286; 109, 551; 120, 284; 120, 285; 126, 12; 
146, 687; 146, 688; 147, 4!)3; 147, 495. 



 1186. Effect of liens. The liens provided for in this 
chapter are preferred to any lien, mortgage, or other en- 
cumbrance which may have attached subsequent to the 
time when the building, improvement, or structure was 
commenced. work done, or materials were commenced to 
be furnished; also, to any lien, mortgage or other encum- 
brance of which the lienholder had no notice, and which 
W3.9 unrecorded at the time the building, improvernent 
or structure was commenced, work done, or the materials 
were commenced to be furnished. En. March 11, 1872. 
Cal. Rep. Cit. 57, 49; 61, 354; 66, 199; 66, 200; 66, 201; 
74, 360; 80, 67; 87, 627; 131, 144; 140, 505; 142, 243. 
Parties to suit: Sec. 1190. 



 1187. Claim of lien to be filed in recorder's office. 
The owner of any property on which labor has been 
Code Civil Proc.-Z9. 
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performed, or for which materials have been furnished to 
be used in the construction, alteration, addition to, or 
repair, either in whole or in part, of any work, mentioned 
in section eleven hundred and eighty-three of this code 
m"'st, within ten days after the completion thereof, or 
within forty days after cessation from labor upon any 
unfinished contract, or upon any unfinished building, im- 
provement, or structure, or the a1 teration, addition to, 
or the repair thereof, file for record in the office of the 
county recorder of the county, or city and county, in which 
such prope-rty or some part thereof is situated, a notice 
setting forth the date when such building, improvement, 
or structure, or the alteration, addition to, or repair there- 
of, was actually completed, or in case of cessation fro.m 
labor for thirty days, the date on which such cessation ac- 
tually occurred, and said notice shall also contain the name 
and the nature of the title of the person who caused the 
said building, improvement, or structure to be erected, or 
said alteration, addition to, or repair to be made, and also 
a description of the property sufficient for identification, 
and said notice must be verified by said owner or some 
other person in his beh.alf. In case any such owner neglect 
to file said notice as herein required, within the time here- 
in required, then the said owner and all persons deraigning 
title from him, and all persons clai.ming an interest in said 
property, shall 00 estopped in any proceedings brought to 
foreclose any mechanics' lien or liens, provided for in 
this chapter, from maintaining a defense therein based on 
the ground that said lien or liens have not been filed within 
the time provided in this chapter. Said notice, when so 
flIed for record must be reoorded by the county recorder 
with whom the same is filed for record, and the fee for 
recording the same shall be the sum of one dollar. 
E-very original contractor, at any ti.me after the comple- 
tion of his rontract, and until the expiration ot sixty days 
after the filing of said notice of completion or notice of 
cessation of labor by the owner, and every person save the 
original contractor claiming the benefit of this chapter at 
any time after the completion of any buil-ding, improve- 
ment, or structure, or of the alteration, 8ßddition to, or 
repair thereof, and until the ex.piration of thirty days 
after the filing of said notice of completion or cessation 
by said owner, or within thirty days after the performance 
of any labor in a mining claim, must file for record with 
t.he county recorder of the county, or city and county, in 
which su
b property or some part thereof is situated, a 
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claim containing a statement of his demand, after deduct- 
ing all just credits and offsets, '\\ Ith the name of the 
o,vner or reputed owner, if known, and also the name of 
the person by whom he was employed, or to whom he 
furnished the materia13, with a statement of the terms, 
time given, and conditions of his contract, and also a de- 
scription of the property to be charged with the lien, suffi- 
cient for identification, which claim mu.st be verified by the 
oath of himself or of some other person; provided, how- 
ever, that in any event all claims of lien must be filed 
within ninety days after the completion of said building, 
improvement, or structure, or the alteration, a-d'(Îition to or 
repair thereof. Any trivial imperfection in the said work, 
or in the construction of any building, improvement, or 
structure, or of the alteratIon, addition to, or repair there- 
of, shall not be deemed such a lack of completion as to 
prevent the filing of any lien; and in all cases the occu- 
pation or use of a building, improvement, or structure, by 
the owner, or his representative, or the acceptance by said 
owner or his agent of said building, improvement, or struc- 
ture, and cessation from labor for thirty days upon any 
contract or upon any building, imop rovem-ent, or structure, 
or the alteration, addition to, or repair thereof, shall be 
deemed equivalent to a completion thereof for all the pur- 
poses of this chapter. En. March 11, 1872 Am'd. 1873-4, 
410; 1887, 154; 1897, 202. 
· Cal. Rep. Cit. 54, 221; 54, 222; 54, 642; 55, 391; 60, 441; 
61, 353; 63, 104; 63, 430; 65, 341; 70, 126; 72, 79; 
74, 277; 74, 278; 74, 279; 74, 433; 76, 510; 78, 195; 
78, 196; 80, 276; 81, 646; 82, 146; 82, 150; 82, 151; 
82, 658; 85, 83; 85, 85; 86, 342; 87, 512: 87, 629; 
88, 22; 88, 23; 88, 150; 90, 545; 90, 594; 90, 595; 
90, 597; 90, 601; 91, 140; 91, 365; 92, 237; 94, 208; 
94, 237; 94, 238; 96, 334; 96, 337; 96, 338; 96, 386; 
97, 257; 97, 265; 102, 140; 102, 325; 103, 106; 103, 107; 
106, 232; 106, 235; 107, 65; 109, 180; 109, 550; 109, 551; 
110, 165; 110, 167; 110, 168; 115, 3; 115, 662; 119, 379; 
120, 139; 120, 183; 120, 184; 122, 104; 122, 105; 124, 26; 
134, 513; 125, 226; 125, 283; 125, 284; 125, 373; 127, 44; 
131, 160; 132, 494; 133, 119; 135, 639; 136, 91; 138, 614; 
138, 616; 138, 617; 141, 33; 146, 332; 147, 494. 
Verification of claim: Ante, see. 446. 
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I 1188. Liens upon two or more pieces of property. 
Amount due from each to be designated. In every case 
in which one claim is filed again.st two or more buildings, 
mining claims or other improvements owned by the same 
þerson, the p-e-rson filing su ch claim must, at the same time, 
designate the amount due to him on each of such buildings, 
mining claims, or other improvements; otherwise the lien 
of such claim is postponed to other liens. The lien of sruch 
claimant does not extend beyond the amount designated, 
as ag.ainst other creditors having liens by judgment, mort- 
gage, or otherwise, upon either of such buildings or other 
improvements, or upon the land upon which the sam.e are 
situated. En. March 11, 1872. 
Cal. R,ep. Cit. 55, 163; 55, 285: 61, 353; 72, 84; 88, 43; 
102, 141; 110, 510. 



 1189. Claim to be recorded. Fees of recorder. The 
recorder must record the claim in a book kept by him 
for that purpose, which record must be indexed as deeds 
and other conveyances are required by law to be indexed. 
antd for which he may receive the same fees as are allowed 
l'y law for recording deeds and other instruments. En. 
March 11, 1872. 



 1190. Time of continuance of lien. No lien provided 
for in this chapter binds any building, mining claim, im- 
provement, or structure, for a longer period than ninety 
days after the same has been filed, unless proceedings be 
commenced in a proper court within that time to enforce 
the same; or, if a credit be given, then ninety days after 
the expiration of such credit; but no lien continues in 
force for a longer time than two years from the time the 
work is completoo, by any agreement to give credit. En. 
March 11, 1872. 
Cal. Rep. Cit. 63, 122; 74, 278; 74, 279; 82, 658; 107, 65. 
Complaint, 
nerally: Ante, sec. 426. 
Personal action: Post, sec. 1197. 


fi 1191. Lien upon lot for improving. Any person who, 
at the request of the reputed owner of any lot in any 
incorporated city or town, grades, fills in, or otherwise im- 
proves, the same, or the street or sidewalk in front of or 
adjoining the same, or constructs any areas, or vaults, or 
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cellars, or rooms, under said sid'ewalks, or makes any 
improvements in connection there,,
ith, has a lien upon 
said lot for his work done and materials furnished. En. 

larch 11, 1872. Am'd. 1885, 145; 1887, 155. 
Cal. Rep. Cit. 72, 512; 80, 67; 96, 257; 110, 363; 110, 510; 
117, 213; 117, 214; 119, 412; 126,13; 131, 225; 133, 115; 
133, 117; 133, 118; 138, 575; 145, 261; 145, 263; 145, 
265. 



 1192. At instance of owner, what held to be con- 
 1192 
structed. Every building or other imrrovement men- Am'd. 
tioned in section one thousand one hundred and eighty- p.481 
three of this code, oonstru.cted upon any lands with the 
knowledge of the owner, or the person having or claim- 
ing any interest therein, shall be held to have been con- 
structed at the instance of such owner or person having or 
claiming any interest therein, and the interest owned or 
claimed shall be subject to any lien filed in accordance with 
the provisions of this ch3.pter, unless such owner or person 
having or claiming an interest therein shall, within three 
days after he shall have obtained knowledge of the con- 
struction, alteration, or repair, or the intended construc- 
tion, alteration, or repair, give notice that he will not be 
responsible for the sa-me, by posting a noti-ce in writing to 
the effect, in some conspicuous place upon said land, or 
upon the building or other improvement situated th
reon. 
En. l\Iarch 11, 1872. Am'd. 1873-4, 410. 
Cal. Rep. Cit. 54, 336; 55, 163; 66, 200; 66, 201; 72, 512; 
80, 277; 80, 278; 80, 279; 80, 280; 82, 145; 82, 146; 
86, 3,10; 87, 513; 87, 627; 104, 34; 114, 492: 114, 493; 
116, 335; 117.214; 118, 152; 119, 379; 120, 139; 120, 284; 
122, 518; 122, 520; 122, 522; 126, 567; 128, 366; 131, 
162; 133, 117; 133, 118; 133, 288; 133, 289; 139, 498; 140, 
604. 



 1193. Contractor; liens for claims against. The con- 
tractor shall be entitled to recover upon a lien filed by 
him only such amount as may be due to him according 
to the terms of his contract, after deducting all claims of 
other parties for work done and materials furnished, as 
aforesaid; ami in all cases where a lien shall be filed, under 
this chapter, for work done or materials furnished to any 
contractor, he shall defend any action brought thereupon 
at his own expense; and during the pendency of such ac- 
tion, the owner may withhold fram the contractor the 
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amount of money for which [such] lien is filed; and in 
case of judglnent against the owner or his property, upon 
the lien, the said owner shall be entitled to deduct from 
any amount due or to become -due by him to the contractor, 
the amount of such jydglnent and costs; and if the amount 
of such judgment and costs shall exceed the amount due 
by him to the contractor, or if the owner shaH have settled 
with the contractor in full, he shall be entitled to recover 
back from the contractor any amount so paid by him, the 
said owner, in excess of the contract price, and for which 
1he contractor was originally the p.art:y liable. En. March 
11, 1872. Am'd. 1873-4, 411. 
Cal. Rep. Cit. 55, 392; 78, 200; 99, 634; 107, 275; 123. 
533; 123, 534; 146, 284; 146. 285. 



 1194. Court to declare rank of liens. Deficiency to 
be docketed. In every case in which different liens are 
asserted against any property, the court in the judgment 
D1ust declare the rank of each lien, or class of liens, 
which shall be in the following order, viz.: 
1. All persons performing manual labor in, or about 
the same. 
2. Persons furnishing materials. 
3. Subcontractors. 
4. Original contractors. 
And the proceeds of the sale of the property must be 
applied to each lien or class of liens in the order of its 
rank; and whenever, in the sale of the property subject 
to the lien, there is a deficiency of proceeds, judgment 
may be docketed for the deficiency in like manner and 
wi th like effect as in actions for the foreclosure of mort- 
gages. En. March 11, 1872. Am'd. 1873-4, 412; 1885, 145. 
Cal. Rep. Cit. 65, 391; 65, 392; 78, 199; 78, 200; 90, 
376; 90, 548; 92, 237; 107, 197; 126, 684; 126, 685; 
135, 640; 135, 641. 
Deficiency judgment: Ante, see. 726. 



 1195. Any number of lienholders may join In action. 
Any number of persons claiming liens may join in the 
same action, and when separate actions are commenced 
the court may consolidate them. The court must als
 
allow, as a part of the costs, the money. paid for filing and 
recording the lien, and reasonable attorneys' fees in the 
superior and supreme courts, such costs, and attorneys' 
tees to be allowed to each lien claimant whose lien Is e:r 
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tablished, whether he 'be plaintiff or defendant, or 
whether they all join in one action, or separate actions 
are consolidated. En. l\larch 11, 1872. Am'd. 1873-4, 412; 
1885, 146. 
Cal. Rep. Cit. 6D, 440; 68, 263; 72, 397; 74, 279; 74, 
535; 76, 582; 78, 200; 80, 281; 84, 539; 87, 513; 
88, 42; 90, 548; 91, 554; 94, 193; 94, 194; 94, 232; 
99, 634; 10û, 490; 106, 234; 1Q7, 195; 107, 275; 
110, 165; 115, 5; 124, 516; 127, 328; 127, 642; 
140, 507; 146, 285. 
Consolidation of actions-Generally: Ante, sec. 1048. 



 1196. Attachment, etc., against materials. When. 
ever materials shall have been furnished for use in the 
construction, alteration or repair, of any building or other 
improvement, such materials shall not be subject to at- 
tachment, execution, or other legal process, to enforce 
any debt due by the purchaser of such materials, except a 
debt due for the purchase money thereof, so long as in 
good faith the same are about to be applied to the con- 
struction, alteration, or repair of .such building, mining 
claim, or other improvement. En. March 11, 1872. Am'd. 
1873-4, 412. 



 1197. Lien does not impair right to proceed for re- 
covery of the debt. Nothing contained in this chapter 
shall be construed to impair or affect the right of any 
person to whom any debt may be due for work done or 
IJ1 aterials furnished to maintain a personal action to re- 
cover such debt against the person liable therefor. En. 
March 11, 1872. Am'd. 1873-4, 351. 
Cal. Rßp. Cit. 70, 221; 95, 394; 107, 197. 



 1198. Rules of practice. Except as otherwise pro- 
vided in this chapter, the provisions of part t\VO of this 
code are applicable to and constitute the rules of practice 
in the proceedings mentioned in this chapter. En. March 
11, 1872. 
See ante, sees. 307 et seq. 
I 1199. New trials and appears. The provisions of part 
two of this code relative to new trials and appeals, except 
in so far as they are inconsistent with the provisions of 
this chapter, apply to the proceedings mentioned in this 
chapter. En. March 11, 1872. 
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CaI. Rep. Cit. 61, 353. 
See ante, sees. 656 et seq. and secs. 936 et seq. 

 1200. Where contractor fails to perform contract. In 
(;ase the contractor shall fail to perform his contract in 
fnll, or shall a"Landon the same be-fore completion, the 
portion of the contract price applicable to tfie liens of 
other persons than the contractor shall be fixed as fol- 
lows: From the. value of the work and materials already 
done and furnished at the time of such failure or aban- 
donment, including materials then actually delivered or on 
the ground, which shall thereupon belong to the owner, 
estimated as near as may be by the standard of the whole 
contract price, shall be deducted the payments then dJ.e 
and actually paid, according to the terms of the contract 
and the provisions of sections one thousand one hundred 
and eighty-three and one thousand one hundred and 
eighty-four, and the remainder shall be deemed the por- 
tion of the contract price applicable to such liens. En. 
Stats. 1885, 146. 
Cal. Rep. Cit. 90, 593; 94, 237; 102, 444; 105, 118; 
132, 495. 

 1201. Written consent to waive claims. It shall not 
be competent for the o,vner and contractor, or either of 
t.hem, by any term of their contract, or otherwise, to 
waive, affect, or impair the claims and liens of other 
persons, whether with or without notice, except by their 
written consent, and any term of the contract to that effect 
shall be null and void. En. Stats. 1885, 146. 
Cal. Rep. Cit. 97, 188; 133, 245; 146, 271. 

 1202. What forfeits liens. Any person who shall will- 
fully give a false notice of his claim to the owner, under 
the provisions of section one thousand one hundred and 
eighty-four, shall forfeit his lien. Any person who shall 
willfully include in his claim, filed under section one 
thousand one hundred and eighty-seven, work or mater- 
ials not performed upon or furnished for the property de- 
scribed in the claim shall forfeit his lien. If the owner 
and his contractor shall directly or indirectly conspire 
to or agree that the written contract filed shall appear' to 
show the contract price to be less than it really is, and 
it shall accordingly so show, then such contract shall be 
wholly void, and no recovery shall be had thereon by 
either party thereto, and in such case the la'bor done and 
materials furnished by all persons except the contractor, 
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ehall be deemed to have been done and furnished at the 
personal instance of the owner and they shall have a lien 
for the value thereof. En. Stats. 1885, 146. 
Cal. Rep. Cit. 91, 365; 91, 366; lOG, 235. 


I 1203. Bond of contractor to be filed. Every contract 
required to be filed under the provisions of this chapter 
shall "be accompanied by a good and sufficient bond in 
an amòunt equal to at least twenty-five per cent of the 
contract price, which said bond shall be filed at the 
same time and in the same manner as herein provided 
for the filing of such contract or memorandum thereof. 
Said bond shall. by its terms, be made to inure to the 
tenefit of any and aU persons who perform labor for or 
furnish materials to the contractor or any person acting 
for him or by his authority; and any such person shall 
have an action to recover upon said bond, against the 
principal and sureties, or either of them, for the value of 
such labor or materials, or both, not exceeding the amount 
of the bond; but such action shall not affect his lien nor 
any action to foreclose the same, except that there shall 
be but one satisfaction of his claim, viith costs and coun- 
sel fees. Any failure to comply with the provision of this 
section shall render the o.wner and contractor jointly and 
severally liable in damages to any and aU materialmen, 
laborers and subcontractors entitled to liens upon the 
property affected by said contract. En. Stats. 1885, 147. 
Rep. 1887, 155. En. 1893, 202. 
Cal. Rep. Cit. 127, 387; 128, 145; 128, 146; 128, 147; 
128, 667; 128, 668; 128, 669; 129, 394; 133, 374; 
136, 57; 136, 126; 138, 544; 138, 546; 139, 193; 
139, 194; 139, 326; 139, 380; 140, 489; 1.45, 206. 


CHAPTER In. 
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Enact. 
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CERTAIN LIENS FOR SALARIES AND WAGES. 


I 1
. Wages and salaries preferred claims in cases ot ø.sslgnmenta. 

 1
. Priority of wages In case of death of employer. 

 1
06. Same in cases of execution or attachment. 
I l207. Dispute ot claJm or portion thereof-Costs. 



 1204. Wages and salaries preferred claims In cases of 
1204 
assignments. In all assignments of property made by any R. & R. 
p.482 
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person to trustees or assignees, on account of the inabil- 
Ity of the person, at the time of the assignment, to pay 
his debts, or in proceedings in insolvency, the wages and 
salaries of the miners, mechanics, salesmen, servants, 
clerks, laborers employed by such person or any other 
person, who renders services or performs work to the 
amount of one hundred dollars each, and for services 
rendered withIn sixty days prevIously, are preferred 
claims, and must be paid by such trustees or as- 
signees before any other creditor or creditors of the as- 
sIgnor. En. March 11, 1872. Am'd. 1873-4. 352: 1893, 97. 
Cal. :rtep. Clt. 84, 559; 125, 417. 
Assignments for benefit of creditors: Civ. Code, secs. 
3449-3473. 



1205 
R. & R. 
 1205. Priority of wages In case of death of employer. 
p. 482 In case of the dea th of any employer, the wages of each 
miner, mechanic, salesman, clerk, servant, laborer, or any 
other person who renders servIces, or performs work for 
services rendered within the sixty days next preceding the 
death of the employer, not exceeding one hundred dollars, 
rank in priority next after the funeral expenses, expenses 
of the last sickness, the charges and expenses of admin- 
istering upon the estate, and the allowance to the widow 
and infant children and must be paid before other claims 
against the estate of the deceased person. En. March 11, 
1872. Am'd. 1873-4, 352; 1893, 97. 
Cal. Rep. Cit. 122, 463. 
Estates of deceased persons, payment of debts, gener- 
ally: Post, sees. 1643 et seq. 



 1206. Same, In cases of execution or attachment. In 

1206 cases of executions, attachments, and writs of a similar 
R. & 2 R . nature, issued against any person, except for claims for 
p.48 labor d')ne, any miners, mechanics, salesmen, servants, 
clerks and laborers, or any other person who renders 
services or performs work, who have claims against the 
defendant for labor done or work performed, may give 
notice .)f their claims, and the amount thereof, 8worn to 
by the person making the claim, to the creditor and the 
officer executing either of such writs, at any time before 
the actual sale of property levied on, or, in the event of a 
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levy upon money, at any time before the transfer of such 
money under execution; and, unless such claim Is dis- 
puted by the debtor or a creditor, such officer must pay 
to such person, out of the proceeds of the sale, or in the 
event of a levy on money, out of such money, the amount 
each Is entitled to receive for servIces rendered withIn 
the sixty days next preceding the levy of the writ, not ex- 
ceeding one hundred dollars. If any or 0.11 of the claims 
so presented and claiming preference under this section 
are disputed by either the debtor or a crealtor, the per- 
son pre'3enting the same must commence an action within 
ten days for the recovery thereof, and must prosecute his 
action wIth due diligence, or be forever barred from any 
claim or priority of payment thereof; and the officer 
shall retain possession of so much of the proceeds of the 
sale or money as may be necessary to satisfy such claim 
until the determination of such action; and in case judg- 
ment be had for the claim, or any part thereof, carrying 
costs, the costs taxable therein shall likewise be a pre- 
ferred c
alm with the same rank as the original claIm. 
En. March 11, 1872. Am'd. 1873-4, 352; 1893, 87. 
Ca.!. Rep. Clt. 63, 882; 63, 383; 81, 271; 81, 273; 83, 
223; 83, 224; 115, 145; 115, 147; 115, 148; 115, 
149; 122, 533: 128, 43: 128, 44; 141, 400; 141, 
401; 141, 402. 



 1207. DIspute of claim or portion thereof-Costs. The 207 
debtor or creditor intending to dispute a claim presented 
1 
under the provisions of the last section shall, within ten R. & R. 
days after receiving notice of such claim, serve upon the p. 483 
claimant and the officer executing the writ a statement 
in writing, verified by the oath of the debtor or the per- 
son disputt'ng such claim, setting forth that no part of 
said claim, or not exceeding a sum specified, is justly due 
from the debtor to the claimant for services rendered 
within the sixty days next preceding the levy of the writ. 
If the claimant bring suit on a claim which is disputed in 
part only and fail to recover a sum exceeding that which 
was admitted to be due, he shall not recover costs but 
, 
costs shall be adjudged against him. En. Stats. 1883, 47. 
Cal. Rep. Clt. 83, 223; 115, 145; 128, 44. 
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TITLE IV. 
CHAPTER IV. 
[Chapter added March 21, 1905. Stats. 1905, 682.] 
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 1208. Liens arising trom acts done In preventing cruelty to anln1al
 
how enforce'd. 

1208 
Enact. G 1208. Lien upon certain animals. Any person ha-'l- 
p.483 tng a lien upon any anImal or animals under the provi- 
sions of sections five hundred and ninety-seven a, or five 
hundred 
T1 -1 ninety-seven b, of the Penal Code may sat- 
Isfy such lien as follows: If such lien be not discharged 
and satisfied, by the person responsible, within three days 
after the abligat10n becomes due, then the person holding 
such lien may resort to the proper court to satisfy the 
claim; or he, three days after the charges against such 
property become due, may sell the same, or such undi- 
vid-ed fraction thereof as may become necessary, to defray 
the amount due and costs of sale, by giving three days' 
notice of the saJe by advertising in some newspaper pub- 
lished In the county, or city and county, in which the lien 
has attached to the property; or, if there is no paper pub- 
lished in the county, then by posting notices of the sale 
in three of the most public places in the town or to\vn3hip 
for three days previous to the sale. Said notices shall 
contain an accurate description of the property to be sold r 
together with the terms of sale, which must be for cash, 
paya'ble on the consummation of the sale. The proceeds 
of the sale must be applied to the discharge of the lien 
and the costs of sale; the remainder, if any, must be palñ 
over to the owner, if known, and if not known must be 
paid into the treasury of the humane society of the coun- 
ty, or city and county, wherein the sale takes place; if no 
humane society exists in the county, then the remainder 
fhall be paid into the county treasury. En. Stats. 1905, 
632. 


F 
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This I. merely a eodltlcaUon of the provisIons concerning foreclosure of 
Hens in the statutes ot 1873-4>, page 499, and 1901, page 28rs, relating to 
cruelty to anImals, the penal features whereof have already been codl- 
fled Into the Penal Cole and the c1vll features Into the Civil Coae.- 
Code CommIssioner' iii Note. 
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TITLE V. 


OF CONTEMPT3. 
What acts or omissions are con tempts. 
Re-entry on property aft<:r eviction, when 8. contempt. 
A contempt committed in the presence ot the court may be 
punished summarily. When not SO committed, an affidavit 
or statement shall be made. 
A warrant of attachment may issue or a noUce to show cause. 
Ban may be given by a person arrested um:Ier such "arrant. 
Sheri:tr must, upon executing the. warrant, arrest and detaIn 
the person untU discharged. 
Bail bond, form and conditions ot. 
Officer must return warrant and undertaking. if any. 
Hearing. 
Judgment and penalty, If gullty. 
If the contempt Is the omission to perfonn a.ny act, the per- 
son may be ImprIsoned until perforlnance. 
If a party fail to appear, proceedings. 
Illness sufficient cause for nonappearance of party arrested. 
Confinement under arrests tor contempt. 
Ju-Jgment and orders In such cases final. 



 1209. What acts or omissions are contempts. The 
following acts or omissions in respect to a court of jus- 
12?9 
tice, or proceedings therein, are con tempts of the author- Ar:ladi 
ity of the court: p. 
1. Disorderly, contemptuous, or insolent behavior to- 
ward the judge while holding the court, tending to inter- 
rupt the due course of a trial or other judicial proceeding. 
2. A breach of the peace, boisterous conduct or violent 
disturbance, tending to interrupt the due course of a trial 
or other judicial proceeding. 
3. l\1isbeha vior in office, or other willful neglect or vio- 
lation 01 duty by an attorney, counsel, clerk, sheriff, Coro- 
ner, or other person, appointed or elected to perform a 
judicia] or ministerial service. 
4. Deceit or abuse of the process or proceeà...ngs of the 
court by a party to an action or special proceeding. 
5. Disobedience of any lawful judgment, order or pro- 
cess of court. 
6. Assuming to be an officer, attorney, counsel of a 
court, and acting as such, without authority. 
7. Rescuing any person or property, in the custody of an 
officer, by virtue of an order or process of such court. 
8. Unlawfully detaining a witness, or party to an action, 
while going to, rem.aining at, or returning from the court 
where the action is on the calendar for trial. 
9. Any other unlawful interference with the process 
or proceedings of a oourt. 
] rJ. Disobedience of a S'Ubpoena duly served, or refusing 
to be sworn or answer as a witness. 
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11. When summoned as a juror in 6l. court, neglecting to 
attend or serve as such, or improperly conversing with a. 
party to an 3Jction, to be tried at such court, or with any 
other person, in relation to the merits of such action, 
or receiving a communication from a p.arty or other person 
in respect to it, without immediately disclosing the same 
to the court. 
12. Disobedience by an inferior tribunal, magistrate, or 
offiær, of the lawful judgment, order, or process o.f a 
superior court, or proceeding in an action or special pro- 
('
ArliT}g rontrarv to l
w. after 
urh action or special pro- 
ceeding is removed fro.m the juriS'dietion of such inferior 
tribunal, magistrate, or officer. Disobedience of the lawful 
orders or process of a j1J.di.ciaI officer is also a contempt 
of the authority of such officer. But no speech or publica- 
tion reflecting upon or concerning any court or any officer 
thereof shall Þe treated or punished .as a contempt of such 
eourt, unless made in the immediate presence of such 
court while in session, and in such a manner as to actually 
interfere with its proceedings. En. March 11, 1872. Am'd. 
1891, 6. 
Cal. Rep. Cit. 47, 133; 53, 207; 64, 345; 64, 439; 65, 192; 
67,645; 69,4; 69,17; G9, 543; 69,585; 84,55; 90, 
556; 94, 334; 99, 361; 119, 422; 140,5; 140,9; 140, 12; 
140, 14; 140, 15; 140, 16; 140, 215; 147, 161. Subd. 3- 
64, 438; 64, 598. Subd. 4-73, 241. Subd. 5-90, 556; 
99, 529; 140, 4. Subd. 6-64, 598. SuW. 9-64, 438; 
69, 31; 85, 607; 99, 529; 140, 4. Suw.. 10-70, 53; 12, 
512; 140, 4. 
Prac. Aet, sec. 480. En. April 29, 1851. 
Gal. Rep. Cit. 7, 182. 
Powers of courts: Ante, sees. 128, 177, 178. 
Juror willfully failing to attend: Ante, sec. 238. 
Dispossession of party placed in possession under pro- 
cess: Post, sec. 1210. 
In justices' courts: Ante, sees. 906-910. 
Misbehavior of attorney: Ante, sees. 287 et seq. 
Disobedience of lawful judgment or order-By executor: 
Post, sec. 1440. 
Disobedience of citation in probate court: Post, sees. 
1440, 1460, 1461. 
Disobedience of witness: Post, secs. 1991-1994. 
Disobedience of mandate: Ante, sec. 1097. 
Supervisors, power of to punish for contempt: See PoL 
Code, sec. 4047. 

1210 
 1210. Re-entry on property after eviction, when a 
Am'd. contempt. Every person dispossessed or rejected from or 
P.484 


--- 
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out ot any real propert)" by the judgment or proeess of any 
court of competent jurlsdi.ction, and who, not having right 
so to do, re-enters into or npon or takes po.ssession of any 
Euch real property, or induces or prvcures any person not 
having right so to do, or aids or abets him therein, is guilty 
of a contempt of the court by which such judgment was 
rendered or from which such process issued. Upon a con- 
viction for su.ch contempt the court must immediately issue 
an alias process, directed to the proper officer, and requir- 
ing him to restore such possession to the party entitled 
, untder the orioginal judgment or proces
 (or to his lessor or 
to his grantor). And no appeal from the order directing 
the issuance of an alias writ of possession shall stay the 
execution thereat, unless a written undertaking be executed 
on the part of the appellant, with two or more 'Sureties, 
to the effect that he will not commit or suffer to be com- 
mitted any waste therein, and if the order he affirmed or 
the appeal dismigsed, he will pay the value of the use and 
occupation of the property from the time of his unlawful 
re-entry until the delivery of th8 possession thereof, pur- 
suant to the jUdgment or order, not ex,cooding a sum to be 
fixed by th9 judge of the court by which the order for the 
alias writ was made, and which must be specified in the 
undertaking. En. :M.arch 11, 1872. Am'd. 1893, 281. 
Cal. Rep. Cit. 62, 508; 62, 480; 69, 4; 70, 212; 135, 320. 


I 1211. A contempt committed in the presence of the 
court may b
 punished summarily. When not so com- 
mitted, an affidavit or statement shall be made. When a 
contempt is committed in t'he immediate view and presence 
of the court, or judg'le at chambers, it ,may be punished SUJll- 
marily; for which an order must be made, reciting the 
facts as occurring in su.ch immedia.te view and presence, 
ødjudging that the person proceeded ag.ainst is thereby 
guilty of a contempt, and that he be punished as therein 
prescribed. When the contempt is not committed in the 
immediate view and presence of the court, or judge at 
chambers, an affid.avit shan be presented to the court or 
judge, of the facts constituting the contempt or a statement 
of the facts by the referees or arbitrators, or other judicial 
officer. En. March 11, 1872. 
Ca1. Rep. Cit. 60, 93; 71, 240; 73, 497; 77, 200; 77, 201; 
92, 480; 126, 245; 131, 284; 140, 2; 140, 217; 146, 133. 
Prac. ...t.\.ct, sec. 481. En. April 29, 185L 
Cal. Rep. Cit. 1, 183; 42, 415. 
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Contempt away from court, attachment: Post. sees. 1212 
et seq. 
Reciting the facts: Post, sec. 1219. 

 1212. A warrant of attachment may Issue or a notice 
to sho\f9' cause. When the contempt is not committed in 
the immediate vIew and presence of the court or judge, a 
warrant of attachm.ent may be issued to bring the person 
charged to answer, or, without a previous arrest, a warrant 
of commitment may upon notice or upon an order to silow 
cause be granted; and no warrant of commitment can be 
issued without such previous attachment to answer, or 
such notice or order to show c.ause. En. March 11, 1872. 
Cal. Rep. Cit. 59, 421; 60, 6; 65, 191; 73, 497; 126, 245. 
Prac. Act, sec. 482. En. April 29, 1851. 

 1213. Bail may be given by a person arrested under 
such warrant. Whenever a warrant of attachment is is- 
sued, pursuant to this title, the court or judge must direct 
by an indorsement on such warrant, that the person 
charged may be let to bail for his appearance in an amount 
to be specified in such indorsement. En. March 11, 1872. 
Prac. Act, sec. 483. En. April 29, 1851. Am'd. 1859, 140. 

 1214. Sheriff must, upon executing the warrant, ar- 
rest and detain the person until discharged. Upon ex- 
ecuting the warrant of attachment, the sheriff must keep 
the person in custody, bring him before the oourt or judge, 
and detain him until a.n order be made in the premises, 
unless the person arrested entitle himself to be discharged, 
as provided in the next section. En. March 11, 1872. 
Prac. Act, sec. 484. En. April 29, 1851. 

 1215. Bail bond, form and conditions of. When a di.. 
rcction to let the person arrested to bail is contained in 
the warrant of attachment, or indorsed thereon, he must 
be discharged from the arrest upon executing and deliv- 
ering to the officer, at any time before the return day of 
the warrant, a written undertaking, with two sufficient 
sureties, to the effect that the person arrested will. appear 
on the return of the warrant and abide the order of the 
court or judge thereupon; or they will pay, as may be di- 
rected, the sum specified in the warrant.. En. :à1arch 11. 
1872. 
Prac. Act, sec. 485. En. April 29, 1851. 

 1216. Officer must return warrant and undertaking, If 
any. The officer must return the warrant of arrest and 
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undertaking, if any, received by hila froill. the person ar- 
rested, by the return day specified therein. En. 
1arch 11. 
1872. 
Prac. Act, sec. 486. En. April 2g, 1851. 
Cal. Rep. Cit. 45, 7. 

 1217. Hearing. When the person arrested has been 
brought up or appeared, the court or judge must proceed to 
investigate the charge and must hear any answer which 
the person arrested may make to the same, and may ex- 
amine witnesses for or against him, for which an adjourn- 
ment may be had from time to time, if necessary. En. 
March 11, 1872. 
Cat Rep. Cit. 60, 93; 69, 4; 73, 497; 119, 423. 
Prac. Act, sec. 487. En. April 29, 1851. 

 1218. Judgment and penalty, if guilty. Upon the 
answer and evidence taken the court or judge must de- 
termine whether the person proceeded against is guilty of 
the contempt chargeq, and if it be adjudged that he is 
guilty of the contempt, a fine may be imposed on him 
not exceeding five hundred dollars, or he may be impri- 
soned not exceeding five days, or both. En. March 11, 
1872. 
Cal. Rep. Cit. 60, 93; 64, 438; 69, 3; 73, 497; 94, 334; 
119, 58; 122, 204. 
Prac. Act, sec. 488. En. April 29, 185L 
Cal. Rep. Cit. 6, 321; 32, 88; 44, 478. 
, 

 1219. If the contempt is the omission to perform any 
act, the person may be Imprisoned until performance. 
When the contempt consists in the omission to perform an 
act w hi
h is yet in the power of the person to perform, he 
may be imprisoned until he have performed it, and in that 
case the act must be specified in the warrant of commi t- 
men t. En. March 11. 1872. 
Cal. Rep. Cit. 47, 133; 69, 3; 69, 4; 81, 67; 83, 462; 90, 
556; 119, 58; 122, 203;. 122, 204; 140, 218. 
Prac. Act, sec. 489. En. April 29, 185L 
Cal. Rep. Cit. 6, 321; 7, 177; 44, 478. 
Executor or administrator, contempt: Post, sec. 1440. 

 1220. If a party fail to apJ:4ear, proceedings. 'When 
the warrant of arrest has been returned served, if the 
person arrested do not appear on the return day, the court 
or judge may issue another warrant of arTest, cr may order 
the undertaking to be prosecuted or both. If the under- 
Code Civil Proc.
O. 
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taking be prosecuted, the measure of damages in the action 
is the extent of the loss or injury sustained by the ag- 
grieved party, by reason of the misconduct for which the 
warrant was issued, and the costs of the proceeding. En. 
March 11, 1872. 
Prae. Act, sec. 491. En. April 29, 1851. 
fi 1221. Illness sufficient cause for nonappearance of 
party arrested. Confinement under arrests for contempt. 
Whenever, by the provisions of this title, an officer is re.. 
quired to keep a person arrested on a warrant of attach.. 
ment in custody, and to bring him before a court or judge, 
the inability, from illness or otherwise, of the person to 
attend is sufficient excuse for not bringing him up; and 
the officer must not confine a person arrested upon the 
warrant in a prison, or otherwise restrain him of personal 
liberty, except 80 far as may be necessary to secure his 
personal attendance. En. March 11, 1872. 
Prac. Act, sec. 492. En. April 29, 1851. 

 1222. Judgment and orders in such cases final. The 
judgmen t and orders of the court or judge, made in cases 
of contempt, are final and conclusive. En. March 11, 1872. 
Cal. Rep. Cit. 52, 508; 62, 481; 65, 30; 65, 31; 69, 543; 
77, 201; 81, 66; 88, 624; 90, 554; 90, 556; 90, 558; 
99, 361; 118, 141. 
Prae. Act, sec. 493. En. April 29, 1851. 
Cal. Rep. Cit. 52, 508. 


TITLE VI. 


07 'I'HB VOLUNTARY DISSOLUTION OF CORPORATIONS. 
. 1--,,:;fl. How dissolved. 
I 1
. Application. what to eontain. 
I U29. A!,)pli cati on , how signed all'd verified. 
I
. Vlling appllca tlon and publicatlon of DOtice. 
I rnl. Objections may be filed. 
I þ
 Hearing of application. 
. 1m. J'u
ment-rol1 and appea.ls. 
f Iz:a. Application by aav!ng8 and 1oa.I1 societ7. 
I 1227. How dissolved. A corporatIon m2Y 00 dls- 
oolV\ed by the superior court of the county where its prin- 


 place of business is situated, upon its voluntary ap- 
pl
e4tlon for that purpose. En. K?3ch 11, 1872. .A..ID'd. 
1811--:, 108; 1880, 109. 
Cat Rep. Cit. 81, 386; 81, 337; 34, 
5. 
Voluntary dissolution, receiver: .A.nte, sec. 565. 
IDvoluntary diSf?olution: Ante" Ð!',
. 8
2 et 6Sq. 
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I 1228. Application, what to 
ontain. The application 
122a 
must be in writing, and must set forth: Am'd 
1. That at a æeeting of the stockholders or membersp. 485 
oIled for that purpose, the dissolution of the corporation 
was resolved cpon by a two-third vote of all the stock- 
holders or members. 
2. That all claims and &emands against the corporation 
have been satisfied &nd dlscharged. En. March 11, la72. 

 1229. .,\pplicatlon, n!1W :ti
n
d and v
rified. The ap. 
pUcation must be signed ty a majority Gf the board or 
tru

 Cles, directors, or other ûi'dcers having the roanage- 
ment of the 
 ffairs of the corporation, and must be v
rl- 
fied in the same manner as a complaint in a civil aCeúD. 
En. March 11, 1872. 
01.l. :aep. Ci 1. 47, 133. 
V 
rification: Ante, sec. 446. 

 1230. Filing application and publication of nMice. If 
the court is satisfied that the application is in conformity 
with this title, the judge thereof must order it to be filed 
v;H.h the clerk, and that the clerk give not less than thirty 
nor more than fifty days' notice of the RPlJlication, by 
:ru.blication in some n6wspaper published in t
e county; 

d if t.here are none such, then by aë.vertisements posted 
up tn three ot the principal public places in the county. 
B-n. March 11, 1872. Am'd. 1877-8, 1\>8; 1880, 109. 

 1231. Objections may be filed. At any tiD1e before 
the expiration of the time of publication, any person may 
file his objections to the application. En. March 11, 1872. 
I 1232. Hearing of application. After the time of pub- 
lication has expired, the court may, upon live days' noti
a 
to the persons who have filed objections or without 
turther notice, if no objections have been filed, proceed 
to hear and determine the application, and if all the state- 
ments therein made are shown to be true, must declare 
the corporation dissolved. En. March 11, 1872. Am'd. 
1877-8, 108. 
Notices, service, etc.: Ante, sees. 1010 et seq. 
ft 1233. Judgment-roll and appeals. The application, 
D'DtlceS, and }:roof of publication, objections (if there be 
P.!ly) and declaration of dissolution, constitute the jnd b - 
Jll8nt-roll; and from the judgment an appeal may be taken 
NI from other judgments of the superior courts. 
n. 
March 11. lð72. AIn'd. ló77-ß, 1(,3; 1830, 109. 


'\'2.3'2. 
,\'Y\'ò. 
).48 5 
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 1234 Cal. Rep. Cit. 81, 386; 81, 387; 84, 365. 
Am'd. Appeals to supreme court: Ante, sees. 963-966. 
p.485 

 1234. Application by savings and loan society. If the 
applicant be a savings and loan association, or engaged in 
the business of receiving money on deposit and there be 
any unclaimed deposit or dividend in its hands belonging 
to a person whose whereabouts are unknown to the trus- 
tees, directors, or other officers presenting the ap plica tion, 
and the application shall set forth the name of the person 
making such deposit or entitled to such dividend, the time 
when such deposit was made or dividend declared, the resi- 
dence, if known, of such person at the time of such deposit, 
the amount of such deposit or dividend, and the fact 
that the whereabouts of such person are known. The 
same facts shall be stated in the notice of the application 
given by the clerk. If, at any time before the expiration 
of the time of publication, any person shall file a claim to 
such deposit or dividend, the court shall, at the hearing 
and upon :five days' notice to him, hear and determine his 
claim, and if such claim be established, order such money 
to be paid to him. All such deposits or dividends not so 
claimed, or as to which no claim shall be established, 
shall, upon order of the court, be paid into the state treas- 
ury, accompanied with a copy of the order, which shall 
set forth the facts hereinbefore required to be stated con- 
cerning such deposits or dividends; and, upon production 
of the treasurer's receipt for such payment, the court nlay 
proceed to declare the corporation dissol ved as in other 
eases. All unclaimed deposits and dividends so paid into 
the state treasury shall be received, invested, accounted 
for, and paid out, in the same manner and by the saIne 
officers as is provided by law in the case of escheate(i 
estates and in section twelve hundred and seventy-two vf 
this code. En. Stats. 1897, 33. 
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TITLE VIL 


OF EMINENT DOMAIN. 
I 1237. EmInent domain defined. 

 1:!38. Purposes for which it may be exercised. 

 1239. Estates s 1 1bject to public use. 

 1240. Private prOpErty defined. C1asses enumerated. 

 1
41. Facts neces
ary to be found by court before condemnation. 

 1
4
. Parties may make location. May enter to make surveys. 

 e43. Jurisdiction In superior court. 

 1244. The complaint am'! its contents. 

 e4'5. Summons, wh3t to contain. How Issued and served. 

 1246. Who may defend. 
I 1247. Court shall have jurisdiction to regulate the mode of making 
crossings or of enjoying a comUlOn use. 

 1248. Court or jury to asse
s damages. 

 1249. The date with respect to which compensation shall be assessed, 
and the measure thereof. 

 1250. New proceedings to cure defective title. 

 1
5L Payment of damages or deposit of bond therefor. 
fi 1252. Damages, to whom paM. 
I 1253. Final order of condemnation, what to contain. When tl1.ed. 
ti tIe vests. 

 1:54. Putting plaintiff in possession. 
fi 1
55. Costs may be allowed, apportionment thereof. 

 125ft Rules of practice. 

 1257. !'\ew trials and appea
s. 

 1258. "Then title takes effect. and construction ot.. 
fi 1
59. When title takes effLct. 

 e6D. Construction. 

 1261. Pending proceedings not affected. 

 1262. Rules of practice. 

 e63. Excf'ptions. 

 1 
64. Preferencee of proceedings over other civil actfons. 
Gen. Cit. to Title-CnI. Rep. Cit. 64, 125; 67, 431; 68, 
63; 69, 301; 119, 165. 



 1237. Eminent domaï"n defined. Eminent domain is 
the right of the people or governn1ent to take private 
property for public use. This right may be e""'\:ercised in 
the nlanner provided in this title. En. ñ1arch 11, 1872. 
Cal. Rep. Cit. 87, 231; 91, 245; 91, 247; 91, 248; 130, 
634; 138, 582; 145, 587. 
Constitutional provisions: See Const. Ca1., art. 1, sec. 
14; art. 12, sec. 8; art. 15, sec. 1. 
State may exercise right of: Pol. Code, sec. 44. 

 1238. Purposes for which it may be exercised. Sub- 
ject to the provisions of this title, the right of eminent 
12
8 
domain may be exercised in behalf of the following public Am 4S d 6 . 
uses: p. 
1. Fortifications, magazines, arsenals, navy yards, navy 
and army stations, lighthouses, range and beacon lights, 
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coast surveys, and all other public uses authorized by the 
government of the United States. 
2. Public buildings and grounds for the use of the state, 
and all other public uses authorized by the legislature ot 
the state. 
3. Public buildings and grounds for the use of any 
county, incorporated city, or city and county, village, town 
or school districts; canals, aqueducts, reservoirs, tun- 
nels, flumes, ditches or pipes for the conducting or stor- 
ing water for the use of the inhabitants of any county, 
incorporated city, or city and county, village or town, or 
for the draining of any county, incorporated city, or city 
and county, village or town; raising the banks of streams. 
removing obstructions therefrolll and widening and deep- 
ening or straightening their channels, roads, streets and 
alleys, public mooring places for water craft, public 
parks, including parks and other places covered by water 
and all other public uses for the benefit of any county, 
incorporated city, or city and county, village or town, or 
the inhabitants thereof, which may be authorized by the 
legislature; but the mode of apportioning and collecting 
the costs of such improvements shall be such as may be 
provided in the statutes by which the same may be au- 
thorized. 
4. Wharves, docks, piers, chutes, booms, ferries, bridges. 
toll-roads, by-roads, plank and turnpike roads; paths and 
roads either on the surface, elevated or depressed, for the 
use of bicycles, tricycles, motor-cycles and other horseless 
vehicles, steam, electric and horse railroäds, canals, 
ditches, dams, pondings, flumes, aqueducts, and pipes for 
irrigation, public transportation, supplying mines and 
farming neighborhoods with water, and draining and re- 
claiming lands, and for floating logs and lum ber on 
streams not navigable. .. 
5. Roads, tunnels, ditches, flumes, pipes and dumping 
places for working mines; also outlets, natural or other- 
,vise, for the flow, deposit, or conduct of tailings or refuse 
matter from the mines; also an occupancy in common by 
the o,vners or possessors of different mines of any' place, 
for the flow, deposit or conduct of tailings or refuse matter 
from their 'several mines. 
6. By-roads leading from highways to residences, farms, 
mines, mills, factories and buildings for operating machin- 
ery, or necessary to reach any property used for public 
purposes. 
7. Telegraph and telephone lines. 



c. c. P., 1906. 

 1238. Subject to the provIsIons of this title, the right 
of c:rninent domain nlay be exercised In behalf of the f01- 
lo,ving puLlic uses: 
1. Fortifications, magazines, arsenals, navy yards, navy 
and army stations, lighthouses, range and beacon lights, 
co
st surveys, and all other public uses authorized by the 
governtnent of the United States. 
2 Public buildings anc1 grounds for the use of the state, 
and all other public uses authorized by the legislature of 
the state. 
3. Public buildings and grounds for the use of any county, 
incorporated city, or city and county, village, town or school 
districts; canals, aqueducts, reservoirs, tunnels, flumes, 
ùitches or pipes for conducting or storing water for the use 
of the inhabitants of any county, incorporated city, or city 
and county, village or town, or for draining any county, 
incorporated city, or city and county, village or town; rais- 
ing the banks of streams, removing obstructions therefrom, 
and widening and deepening or straightening their chan- 
nels, roads, streets and alleys; public mooring places for 
water craft, public parks, including parks and other places 
covered by ,,-ater, and all other public uses for the benefit 
of any county, incorporated city, or city and county, v:lJage 
or to""Tn, or the inhabitants thereof, which may be author- 
iZf'd by the legislature; but the mode of apportioning and 
co]lecting the costs of such improvements shall be such as 
luay be provided in the statutes by which the same may 
be authorized. 
4. \Vharves, docks, piers, chutes, booms, ferries, bridges, 
toll roads, byroads, plank, and turnpike roads; paths and 
roads either on the surface, eleyated, or depressed, for the 
usrs of bicycles, tricycles, motorcycles anù other horseless 
vehicles, steam, electric, and horse railroads, canals, ditches, 
daIns, pondings, flumes, aqueducts and pipes for irrigation
 
public transportation, supplying mines and farming neigh- 
borhoods with water, and draining and reclaiming lands, 
and for floating logs and lUlnber on streams not navigable. 
5. Roads, tunnels, ditches, flumes, pipes and dunlping 
places for ,\yorking mines; also outlets, natural or otherwise, 
for the flow, deposit, or conduct of tailings or refuse matter 
froln mines; also an occupancy in common by the .owners 
or possessors of different mines of any place for the flow 
deposit, or conduct of tailings or refuse matter from thei
 
several mines. 
6. By-roads leading from highways to residences farms 
mines, nÜl1s, factories and buildings for operating 'machin
 
ery, or necessary to reach any property used for public 
purpo$(,s. 



7. Telegraph and telephone lines. 
8. Sewerage of any incorporated city, city and county, or 
of any village or town, whether incorporated or unincor- 
porated, or of any settlement consisting of not less than 
ten families, or of any public buildings belonging to the 
state, or to any college or university. 
9. Roads for transportation by traction engines or road 
IOC01110ti ves. 
10. Oil pipe-lines. 
11. Roads and flumes for logging or lumbering purposes. 
12. Canals, reservoirs, dams, ditches, flulnes, aqueducts 
and pipes for supplying and storing water for the operation 
of nlachinery for the purpose of generating and transmitting 
electricity for the supply of mines, quarries, railroads, tram- 
ways, mills, and factories with electric power; and also for 
the supplying of electricity to light or heat mines, quarries, 
nlills, factories, incorporated cities and counties, villages or 
towns; and also for furnishing electricity for lighting, heat- 
ing or power purposes to individuals or corporations, to- 
gether with lands, buildings and all other improvements in 
or upon which to erect, install, place, use or operate ma- 
chinery for the purpose of generating and transmitting elec- 
tricity for any of the purposes or uses above set forth. 
13. Electric power lines, electric heat lines; and electric 
light, heat and power lines. 
14. Cemeteries for the burial of the dead, and enlarging 
and adding to the same and the grounds thereof. 
15. The plants, or any part thereof or any record therein, 
of all persons, firms or corpora tions heretofore, now or 
hereafter engagcd in the business of searching public rec- 
ords, or publishing public records or insuring or guarantee- 
ing titles to real property, including all copies of, and all 
abstracts or lnemoranda taken from, public records, which 
are owned by or in the possession of such persons, :firms or 
corporations, or which are used by them in their respective 
businesses; provided, however, that the right of eminent 
domain in behalf of the public uses mentioned in this sub. 
division may be exercised only for the purpose of restoring 
or replacing, in whole or in part, public records, or the 
substance of public records, of any city, city and county, 
county or other municipality, which l'ecords have been, or 
may hereafter be, lost or destroyed by conflagration or 
othcr public calamity; and provided further, that such right 
shall be cxercised only by the city, city and county, county 
or lnllnicipality, whose records, or part of whose records, 
have been, or may be, so lost or destroyed. [In effect 
June 
Il,1906.] 
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8. Sewerage of any incorporated city, city and county, 
or of any village or town, whether incorporated or unin- 
corporated, or of any settlement consisting of not less than 
ten families, or of any public buildings belonging to tha 
state, or to any college or university. 
9. Roads for transportation by traction engines or road 
locomotives. 
10. Oil pipe-lines. 
11. Roads and flumes for logging or lumbering purposes. 
12. Canals, reservoirs, danls, ditches, flumes, aqueducts 
and pipes for supplying and storing water for the opera- 
tion of machinery for the purpose of generating and trans- 
mitting electricity for the supply of mines, cars, railroads. 
tramways, mills, and factories with electric power; and al
o 
for the supplying ot electricity to light or heat mines, cars
 
mills, factories, incorporated cities and counties, villages 
or towns; and also for furnishing electricity for lighting, 
heating or power purposes to individuals or corporations, 
together with lands, buildings and all other improvements 
in or upon which to erect, install, place, use or operate ma- 
chinery for the purpose of generating and transmitting 
electricity for any of the purposes or uses above set forth. 
13. Electric power lines, electrIc heat lines; and electric 
light, heat and power lines. 
14. Cemeteries for the burial of the dead, and enlarging 
and adding to the same and the grounds thereof. En. 
March 11, 1872. Am'd. 1873-4, 353; 1891, 48; 1893, 146; 
1895, 89; 1897, 70; 1900-01, 72; 1905, 637. 
Cal. Rep. Cit. 51, 271; 51, 272; 65, 390; 69, 302; 79, 165; 
87, 232; 91, 255; 143, 670. Subd. 3-62, 182; 62, 183; 
67, 660; 92, 531; 95, 111; 95, 112; 98, 622; 119, 165; 
132, 237. Subd. 4-53, 227; 56, 596; 76, 370; 79, 161; 
79,550;" 97, 679; 111, 227; 134, 414; 136, 49; 144, 214. 
Subd. 5-51, 271; 51, 272; 63, 73; 73, 484; 73, 485; 108, 
90. Subd. 8-91, 248; 91, 253. 
Eminent domaIn, generally: See Civ. Code, sec. 1001. 
Condemnation of state land for governmental purposes: 
Pol. Code, secs. 33, 34. 
Road purposes: Pol. Code, sec. 2690. 
'roll-roads: Pol. Code. sec. 2787. 
roll-bridge or terry: Pol. Code, sec. 2855. 
'Vharves, chutes, and piers: Pol. Code. sec. 2913. 
Reclamation purposes: Pol. Code, sec. 3471. 
Streets or alleys: Pol. Code, sec. 4372. 
A 1239. Estates subject to public use. The following is 
A. classification of the estates and rights in lands subject 
to be taken for pu bUe use: 
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1. A fee sirn.ple. vlhen taken for rubIlc buildings or 
grounds, or for permanent buildings, for reservoirs and 
dams, and permanent flooding occasioned thereby, or for 
an outlet for a flow, or a place for the deposit of debris 
or tailinss of a mine. 
2. An easement, when taken for any other use. 
3. The right of entry upon 2.nd occupation of lands, and 
the right to t'2,:-,-8 therefrom such earth, gravel, stones, 
trees, and timber as may be necessary for some public 
use. En. March 11, 1872. Am'd. 1873-4, 355. 
Cal. Rep. Cit. 56, 10; 62, 183; 62, 184; 67, 60; 67, 
660; 92, 531; 124, 616.' Subd. 3-111, 229. 



1240 
 1240. Private property defined. Classes enumerated. 
Am'd The private property which may be taken under this title 
p. 487. incl udes: 
1. AU real property belonging to any person; 
2. Lands belonging to this state, including tide and 
submerged lands, not within the corporate limits of any 
city, or city and county, or to any counly, incorporated 
city, or city and county, village or town, not appropriated 
to some public use; 
3. Property appropriated to public use; but such prop- 
erty shall not be taken unless for a more necessary pu b- 
He use than that to which it has been alrøady approprt- 
ated. ' 
4. Franchises for toll roads, toll bridges, and ferries, 
and all other franchises, but such franchises shall not be 
taken unless for free highways, railroads, or other more 
necessary public use; 
5. All rights of way for any and all the purposes men- 
tioned In section t\velve hundred and thirty-eight, and any 
and all structures and improvements thereon, and the 
lands he]d' or used in connect
on therewith shall be sub- 
ject to be connected with, crossed, or intersect
d by any 
other right of way or improvements, or structures there- 
on. They shall also be subject to a limited use, in com- 
mon with the owner thereof, when necessary; but such 
uses, crossings, Intersections and connections shall be 
made in 11lanner most compatible with the greate"st pub- 
lic benefit and least private injury. 
No rallroad main track crossing, outside the limits of 
any incorporated town, city or city and county, shall be 
at grade, unJess the party proposing such crossing at 
grade shall, at its own sole cost and expense, protect 
such crossing by the construction, operation and n1ainte- 
nance of an interlocking plant, with suitable signals and 
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derails; but either party to such crossing may insist upon 
a separation of grades, in which case the cost of con- 
structing such crossing with separate grades shall be 
equally divided between the railro:1d cOlllpanies con- 
cerned; and provided further that where any such cross- 
ing has been constructed at gr2de, either company may, 
at any time thereafter, require a separation of the grades 
at such crossing, each conlpany paying one-h2.lf of the 
expense of such separation; and provided further that the 
foregoing provisions shall not be construed as requiring 
a separation of grades where such separation is physi- 
cally impracticable, and in case of any dispute or con- 
troversy as to the physical practicability of any under- 
grade or overhead crossing, the same shall be determined 
by the superior court of the county in which sueh cross- 
ing is situate in an action or proceeding brought by 
either party for that purpose. 
6. All classes of private property not enumerated may 
be taken for public use, when such taking is authorized by 
law; 
7. Proceedings to condemn lands belonging to this 
state are hereby authorized, and must be maintained and 
eonduc ted in the same manner as are other condemnation 
proceedings provided for in this title; exeept, that in 
Buch proceedings the summons and a copy of the complaint 
must be served on the governor, attorney-general and sur- 
veyor general of this state. En. March 11, 1872. Am'd. 
1900-01, 307; 1905, 126. 
Cal. Rep. Cit. 62, 183; Ill; 230. Subd. 1-145, 587; 
145, 588. Subd. 2.-145, 587; 145, 588. Subd. 3- 
111, 227; 145, 587; 145, 588. 
More necessary public use: Post, sec. 1241, subd. 3. 
Crossings: Post, sec. 1247, su bd. 1. 

 1241. Facts necessary to be found by court before 
condemnation. Before property can be taken, it must ap- 
pear: 
1. That the use to which it is to be applied is a use 
authorized by law; 
2. That the taking is necessary to such use; 
3. If already appropriated to some public use, that the 
public use to which it is to be applied is a more necessary 
public use. En. March 11, 1872. 
Ca1. Rep. Cit. 50, 506; 64, 131; 67, 62; 68, 63; 71, 480; 
19, 161; 91, 253. Subd. 3-91, 256. 
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I 1242. Parties may make location. May enter to make 
5UrVe}s. In all cases where land is required for public 
use, the state, or its agents in charge of such use, may 
survey and locate the same; but it must be located in the 
manner which will be most compatible, with the greatest 
public good and the least private injury, and subject to 
the provisions of section twelve hundred and forty-seven. 
The state, or its agents in charge of such public use, may 
enter upon the land and make exan1ination, surveys a:o.d 
maps thereof, and such entry shall constitute no cause 
of action in favor of the owners of the land, except for 
injuries resulting from negligence, wantonness, or malice. 
En. March 11, 1872. 
Cal. Rep. Cit. 76, 412; 76, 413; 91, 255; 122, 603; 129, 
11; 133, 899. 
State or its agents: Civ. Code, sec. 1001. 
I 1243. Jurisdiction in superior court. All proceedings 
under this title must be brought in the superior court of 
the county in which the property is situated. They must 
be commenced by filing a complaint and issuing a sum- 
mons thereon. En. March 11, 1872. Am'd. 1880, 118. 
Cal. Rep. Cit. 65, 395; 65, 410; 74, 263; 76, 410; 83, 
496; 83, 497; 87, 231; 106, 205; 124, 647; 134, 589; 
138, 580; 138, 582. 
Complaint: Post, sec. 1244; generally: Ante, sec. 426. 
Summons: Post, sec. 1245; generally: Ante, sees. 406 
et seq. 

 1244. The complaint and its contents. The complaint 
must contain: 
1. The name of the corporation, association, commis- 
sion, or person in charge of the public use for which the 
þroperty is sought, who must be styled plaintiff. 
2. The names of all owners and claimants of the prop- 
erty, if known, or a statement that they. are unknown, 
who must be styled defendants. 
3. A statement of the right of the plaintiff. 
4. If a right of way be sought, the complaint must show 
the location, general route, a.nd termini, and .must be 
accompanied with a map ther6.of, so far as the same is 
involved in the action or proceeding. 
5. A description of each piece of land sought to be 
taken, and whether the same includes the whole or only 
a part of an entire parcel or tract. All parcels lying in 
the county, and required for the same public use, may be 
Included 111 the Bame or separate proceedi
 at the op- 
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tion of the plaintiff, but the court may consolidate Or 
separate them to suit the convenience of partIes. 
When application for the condemnation of a right or 
way for the purposes of sewerage is made on behalf of a 
settlement, or of an incorporated village or town, tho 
l>oard of supervisors of the county may be named as 
plaintiff. En. March 11, 1872. Am'd. 1873-4, 355; 1880, 
118. 
Cal. Rep. Cit. 67,60; 67,61; 67,64; 83,510; 87,233; 
124, 609; 132, 236; 134, 416. Subd. 4-91, 252; 
122, 602; 134, 414. Subd. 5--;-76, 413; 122, 602. 


f 1245. Summons, what to contain. How issued and 
served. The clerk must issue a summons, which must con- 
tain the names of the parties, a general des.cription of the 
whole property, a statement of the public use for which 
it is sought, and a reference to the complaint for descrip- 
tions of the respective parcels, and a notice to the de- 
fendants to appear and show cause why the property de- 
scribed should not be condemned as prayed for in the 
complaint. In all other particulars it must 'be in the form 
of a summons in civil actions, and must be served in 
like manner. En. March 11, 1872. 
Summons generally, contents: Ante, sees. 407 et. seq.; 
service: Ante, sees. 410 et seq. 



 1246. Who may defend. An persons in occupation of, 
or having or claiming an interest in, any of tne property 
descri bed in the complaint, or in the damages for the tak- 
ing thereof, though not named, may appear, plead, and 
defend, each in respect to his own property or interest, 
or that claimed by him, in like manner as if named in the 
complaint. En. 
iarch 11, 1872. 
Cal. Rep. Cit. 87, 255; 124, 609. 
Appearance, generally: Ante, sec. 1014. 
Answer, counterclaim, and cross-complaint: Ante, sees. 
437-442. . 



 1247. Court shall have jurisdiction to regulate the 
mode of making crossings or of enjoying a common use. 
The court shall have power: 
1. To regulate and determine the p]ace and manner of 
making connections and crossings, or of enjoying the 
conlmon use mentioned in the fifth subdivision of section 
twelve hundred and forty; 
2. To hear and dete:rmine all ad verse or conflicting 



I 1m 


E
!INENT DOMAIN. 


476 


claims to the property sought to be condemned, and to 
the damages therefor; 
3. To determine the respective rights of different par- 
ties seeking condemnation of the same property. En. 
:!f'trch 11, 1872. 
Cal. Rep. Cit. 76, 412; 124, 609; 124, 613. 


fi 1248. Court or jury to assess damages. The COUTt, 
jury, or referee must hear such legal testimony as may 
be offered by any of the parties to the proceedings, and 
thereupon must ascertain and assess: 
1. The value of the property sought to be oondemnoo, 
And all improvements thereon pertaining to the realty, 
and of each and every separate estate or interest therein; 
if it consists of different parcels, the value of each p!trcel 
and each estate or interest therein shall be sepa.rately as- 
sessed. 
2. If the property sought to be condemned constitutes 
only a part of a larger parcel, the damages which will 
ac.crue to the portion not sought to be conde.mned, by rea- 
son of its severance from the portion sought to be con- 
demned, and the construction of the improvement in the 
manner proposed by the plaintiff. 
3. S
parately, hovi much the portion not sought to be 
condemned, and each estate or interest therein, will be 
benefited; if at aU, by the construction of the improvement 
proposed by the plaintiff; and if the benefit shall be equal 
to the damages assessed. under subdivision two, the owner 
of the parcel sha.ll be al10wed no compensation except the 
value of the portion taken; but if the benefit shall be less 
than the damages, so assessed, the former shaH be deducted 
from the latter, and the remainder shall be the only dam- 
ages allowed in addition to the value. 
4. If the property sought to be condemned be water 
or the use of water, belonging to riparian owners, or ap- 
purtenant to any lands, how mUA
h the lands of the riTJarian 
owner, or the lands to whirh the property sought I: 10 be 
condemned Is appurtenant, win be benefited, if at all, by a 
diversion of water from its natural course, by the con- 
struction and maintef'lance, by the person or corporation 
in whose favor the right of eminent domain is exercised, 
of works for the distribution and convenient delivery of 
water upon said lands; Ðnd such benefit, if any, shall be 
deducted from any damages awar'de'd the owner of &u.ch 
property. 
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5. If the property sought to be condemned be for a rail- 
ro3Jd, the cost of good and sufficient fences along the line 
of such railroad, .and the cost of cattle-guards where fences 
may cross the line of such railroad. 
6. As far as practicable, compensation must be assessed 
for each souJ'lCe of 'damages separately. En. 
larch 11, 1872. 
Am'd. 1889, 343. 
Cal. Rep. Cit. 56, 9; 64, 111; 67, 64; 68, 63; 69, 206; 79, 
551; 83, 514; 91, 452; 104, 27; 104, 28; 134, 415; 137, 
622. Sub'd. 2-79, 550. Subd. 3-79, 550. Subd. 4..- 
64, 113. Subd. 5.-64, 112. 
Judgment of condemnation: Post, sec. 1253. 
Practice, etc.: Ante, sec. 1246; post, sees. 1256, 1257. 
Jury: Sec. 1256, infra. 
Value, etc.: Post. see. 1249. 



 1249. The date with respect to which compensation 
shall be assesse:t, and the measure thereof. For the pur- 
pose of assessing compensation and damages, the right 
thereto shall be deemed to h.ave accrued at the date of the 
summons, and its actual value, at that {late, shall be the 
measure of compensation for all property to be actually 
taken, and the basis of damages to property not a.ctually 
takeu but injuriously affected, in all cases where such 
damages are allowed as provided in section twelve hun- 
dred and forty-eight. If an order be made letting the 
plaintiff into possession, as provided in section twelve 
hundred and fifty-four, the compensation and damages 
awarded shall draw lawful interest from the date of such 
order. No improven1ents put upon the property, subse- 
quent to the date of the service of summons shall be in- 
cluded in the assessment of compensation or damages. 
En. March 11, 1872. 
Cal. Rep. Cit. 61, 91; 68, 65; 74, 262; 83, 568; 124, 643; 
124, 644; 124, 648. 



 1250. New proceedings to cure defective title. If the 
title attempted to be acquired is found to be defective 
from any cause, the plaintiff may a.gain institute proceed- 
ings to acquire the sarne, as in this title prescribed. En. 
11arch 11, 1872. 



 1251. Payment of damages or deposit of bond there- 
for. The plaintiff must, within thirty days after final judg- 
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ment, pay the sum of m(j
ey assessed; but may, at the 
time of or before payment, eJect to build the fences and 
cattle-guards; and if he sa elect, shall execute to the de- 
fendant 
 bond, with sureties to be approved by the court 
in double the a.s8esF;ed (;ost of the same, to buH d such 
fenc
 an.d cattIe-gn.ards within eighteen months from the 
time the r:ùlroad Is bunt on the land taken, and if such 
bon
 be given, need not pay the cost of such fences and 
cattle-guards. in an action on such bond, the plaintiff may 
recover reasonable attorney's fees. En. March 11, 1872. 
Cal. Rep. Cit. 64, 112; 64, 113; 65, 294; 67, 63; 104, 27; 
129, 407; 129, 408; 133, 7; 134, 416; 139, 132; 139, 
133. 


.1 
i 



 1252. Damages, to whom paid. Payment may be 
nUl(le to the defendants entitled thereto, or the money may 
be deposited in court for the defendants, and be distributed 
to those entitled thereto. If the money be not so paid or 
deposited, the defendants may have execution as in.. civil 
cases; and if the money cannot be made on execution, the 
court, upon a showing to that .effect, must set aside and 
annul the entire proceedings, and restore possession or 
the property to the defendant, if possession has been 
taken by the plaintiff. En. March 11, 1872. 
Cal. Rep. Cit. 64, 112; 67, 63; 78, 81; 78, 82; 129, 407; 
133, 7; 139, 133. 
Payment, when to be made: Ante, sec. 1251; post, see. 
1254. 



 1253. Final order of condemnation, what to contain. 
When filed, title vests. When payments have been made, 
and the bond given, if the plaintiff elects to give one, 
as required by the last two sections, the court must make 
a final order of condemnation, which must describe the 
property conl(}emned, and the purposes of such condemna- 
tion. A copy of the order must be filed in the office of the 
recor.der of the county, and thereupon the property de- 
scribed therein shall vest in the plaintiff for the purp<:>ses 
therein specified. En. March 11, 1872. 
Gal. Rep. Cit. 64, 112; 67, 62; 78, 3C9; 132, 341; 133, 7; 
134, 416; 141, 50. 



 1254. Putting plaintiff in possession. At any time 
after trial and judgment entered or pending an appeal from 
the jud
ment to the suvreme court, whenever the plaintiff 
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shall have paid into court, for the defendant, the fun 
amount of the judgment, and such further sum as m.ay be 
required by the court as a fund to pay any further damages 
and costs that may be recovered in said proceeding, as well 
as all damages that m3.Y be sustained by the defendant, if, 
for any cause, the property shall not be finally taken for 
pUblic use, the superior court in which the proceeding was 
tried may, upon notice of not less than ten days, authorize 
the plaintiff, if already in possession, to continue therein, 
and if not, then to take possession of and use the property 
during the pen'Clency of and until the final conclusion of the 
litigation, and may, ...if necessary, stay all actions and 
proceedings against the plaintiff on account thereof. The 
defendant, who is entitled to the money paird into court for 
him upon any judgment, shall be entitled to demand and 
receive the same at any time thereafter upon obtaining an 
order therefor from the court. It shall be the duty of 
the court, or a judge thereof, upon application being made 
by such 'Clefendan t, to order and direct that the money so 
paid in to court for him be delivered to him upon his filing 
a satisfaction of the judgment, or upon his filing a receipt 
therefor, and an abandonment of all defenses to the action 
or proceeding, except as to the amount of damages that 
he may be entitled to in the event that a new trial shall be 
granted. A payment to a defendant, as aforesaid, shall be 
held to be an abandonment by such 'Clefendant of all de- 
fenses interposed by him, excepting his claim for greater 
compensation. In ascertaining the amount to be paid into 
court, the court shall take care that the same be suf- 
ficient and adequate. The payment of the money into 
court, as hereinbefore provided for, shall not discharge 
the plaintiff fro.m liability to keep the said fund full and 
without diminution; but such money shall be and remain, 
as to all accidents, defalcations, or other contingencies (a
 
between the parties to the proceedings), at the risk of the 
plaintiff, an'Cl shall so remain until the amount of the com- 
pensation or damages is finally settled by j'Utdicial deter- 
mination, and until the court R\vards the money, or such 
part thereof as shall be determined upon, to the defendant, 
and until he is authorized or required by rule of court to 
take it. If, for any reason, the money shall at any time be 
lost, or otherwise abstracted or wi thdra wn, through no 
fault of the defendant, the court shall require the plaintiff 
to make and keep the sum good at all times until the liti- 
gation is finally brought to an end, and until paid over ûr 
made payable to the defendant by order of court, a.s above 
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provided, and until such time or times the county clerk 
shall be deemed to be the custodian of the money, and shall 
be liable to the plaintiff upon his official bond for the s

e, 
or any part thereof, in case it be for any reason lost or 
otherwise abstracted or withdrawn. The court may order 
the money to be deposited in the state treMury, and in 
such case it shall be the duty of the state treasurer to re- 
ceive all such moneys, duly receipt for, and to safely keep 
the same in a special fund, to be enteroo on his books as 
a condemnation fund for such purpose, and for such duty 
he shall be liable to the plaintiff upon his official bond. 
'I'he state treasurer shall payout such money so deposited 
in such manner and at such times as the court or a judge 
thereof may, by order or decree, direct. In a 11 cases where 
a new trial has been granted upon the appli-cation of the 
defendant, and he has fajled upon such trial to obtain 
greater compensation than was allowed him upon the first 
trial, the costs of such new trial shall be taxed against him. 
En. March 11, 1872. Am'd. 1877-8, 108; 1880, 119; 1897, 
186; 1903, 109. 
Cat Rep. Cit. 47, 70; 47, 519; 47, 520; 47, 523; 49, 241; 
53, 211; 65, 376; 77, 29; 78, 81; 78, 444; 78, 448; 83, 
667; 95, 221; 95, 223; 103, 235; 104, 22; 104, 24; 133, 
632; 137, 575; 137, 576; 137, 578; 138, 544; 141, 48. 
Interest: Ante, sec. 1249. 



 1255. Costs may be allowed, apportionment thereof. 
Costs may be allowed or not, and if a1iowed, may be appor- 
tioned between the parties on the same or adverse sides, 
in the discretion of the court. En. March 11, 1872. 
Cal. Rep. Cit. 88, 67; 88, 68; 98, 262; 104, 22; 104, 23; 
125, 106; 133, 7; 139, 136. 



 1256. Rules of practice. Except as other",-ise pro- 
vided in this title, the provisions of part two of this code 
are applicable to and constitute the rules of practice in 
the proceedings mentioned in this title. En. !vlarch 11, 
1872. 
Cal. Rep. Cit. 50, 506; 67, 62; 74, 265; 134, 377; 138, 582. 
Part two: Ante, 'sees. 307 et seq. 



 1257. New trials and appeals. The provisions of part 
two of this code, relative to new trials and appeals, except 
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in SO far as they are inconsistent with the provisions of 
this title, apply to the proceedings mentioned in this title; 
provided, that upon the payment of the sum of money as- 
sessed, and upon the execution of the bond to build the 
fences and cattle-guards, as provided in section twelve 
hundred and fifty-one, the plaintiff shall be entitled to 
enter into, improve, and hold possession of the property 
Bought to be condemned (if not already in possession) as 
provided in section twelve hundred and fifty-four, and de.. 
vote the same to the public use in question; and no motion 
for new trial or appeal shall, after such payment and fil- 
ing of such bond as aforesaid, in any manner retard the 
contemplated improvement. Any money which shall have 
been deposited, as provided in section twelve hundred and 
fifty-four, may be applied to the payment of the money 
assessed and the remainder, if any there be, shall be re- 
turned to the plaintiff. En. l\Iarch 11, 1872. Am'd. 1877-8, 
109; 1897, 188; 1903, 110. 
Cal. Rep. Cit. 59, 90; 104, 27. 


I 1258. When title takes effect, and construction of. 
With relation to the acts passed at the present session 
of the legislature, this title must be construed in the same 
l'Lanner as if this code had been passed on the last day of 
this session, and from and after the time this code takes 
effect, all laws of this state in relation to the taking of 
private property for public uses are abolished, and all 
proceedings had in the exercise of the powers of eminent 
domain must conform to the provisions of this title. En. 
March 11, 1872. 


I 1259. When title takes effect. Title seven of part 
three of the Code of Civil Procedure of the state of Cali- 
fornia (this title) shall be in force and effect from and 
after the fourth day of April, one. thousand eight hundred 
and seventy-two. En. 1\1:arch 11, 1872. 

 1260. Construction. From and after the time this 
title takes effect, it must be construed in the same man- 
ner as it would be were sections four and seventeen of 
this code in force and effect. En. March 11, 1872. 
I 1261. Pendil19 proceedings not affected. No proceed- 
ing to enforce the right of eminent domain commenced 
before this title takes effect is affected by the provisions 
of this title. En. March 11, 1872. 
Cod. Civil Proc.--u. 


, - - -. ----.-"" 
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 1262. Rules of practice. Until the first day of Janu- 
ary, one thousand eight hundred and seventy-three, at 
twelve o'clock noon, the provisions of sections twelve 
hundred and fifty-six and twelve hundred and fifty-seven 
of this title are suspended, and until then, except as other- 
wise provided in this title, the rules of pleading and prac- 
tice in civil actions now in force in this state are applica- 
ble to the proceedings mentioned in this title, and consti- 
tute the rules of pleading and practice therein. En. March 
11, 1872. 



 1263. Exceptions. Nothing in this code must be con- 
strued to abrogate or repeal any statute providing for 
the taking of property in any city or town for street pur- 
poses. En. March 11, 1872. 
Cal. Rep. Cit. 66, 506; 79, 161; 87, 231; 91, 247; 91, 248. 



 1264. Preference of proceedings over other civil ac- 
tions. In all actions brought under the provisions of this 
title, to enforce the right of eminent domain, all courts 
wherein such actions are or may hereafter be pending, 
shall give such actions preference over all other civil ac- 
tions therein, in the matter of setting the same for hearing 
or trial, and in hearing the same, to the end that all such 
actions shall be quickly heard and determined. En. Stats. 
1903, .165. 


. 
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TITLE VIIL 


OF ESCHEATED ESTATES. 


1126'9. Manner of commenc1n<< proceedings relative to escheated N0- 
tates. 
I U"1(). Receiver of rents and profits may be appointed. 
I 1271. Appearance, pleadings. arrd. trial. 
I L'"'72. Proceedings by persons claiming escheated estates. 



 1269. Manner of commencing proceedings relative to 
1269 
escheated estates. When the attorney general is informed R. & R 
that any real estate has escheated to this state, he must p.489 
file an information in behalf of the state in the superior 
court of the county in which such estate, or any part 
thereof, is situated, setting forth a description of the 
estate, the name of the person last seised, the name of the 
occupant and person claiming such estate, if known, and 
the facts and circumstances in consequence of which the 
estate is claimed to have escheated, with an allegation 
that, by reason thereof, the state of California has right 
by law to such estate. Upon such information, a summons 
must issue to such person, requiring him to appear and 
answer the information within the time allowed by law in 
civil actions; and the court must make an order setting 
forth briefly the contents of the information, and requir- , 
ing all persons interested in the estate to appear and show 
cause, if any they ha-ve, within forty days from the date 
of the order, why the same should not vest in this state; 
which order must be published for at least one month frÇ>m 
the date thereof, in a newspaper published in the county, 
if one be published therein, and in case no newspaper is 
published in the county, in some other newspaper in thi
 
state. En. March 11, 1872. Am'd. 1880, 110. 
Cal. Rep. Cit. 65, 595; 67, 381; 67, 385; 110, 410; 143, 
140; 143, 141; 143, 197; 143, 198; 143, 201; 143, 202; 
143, 205; 143, 206; 143, 207. 
Property, when escheats: Pol. Code, sec. 41. 
Duty of attorney general: Pol. Code, sec. 474. 
Unclaimed realty of nonresident aliens escheats to state: 
Civ. Code, sec. 672. 

 1270. Receiver of rents and profits may be appointed.. 
127C 
The court, upon the information being filed, and upon the R. & R 
application of the attorl1
r general, either before or after p.489 
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answer, upon notice to tbe party claiming such estate If 
known, m,ay, upon sufficient cause therefor being shown, 
appoint a receiver to take cbarge and receive the rents 
and profits of the same until the title to such real estate 
13 finally settled. En. March 11, 1872. 
Cal. Rep. Cit. 143, 140; 143, 141; 143, 197; 143, 198; 143, 
201; 143, 202; 143, 205; 143, 206; 143, 207. 
Appointment of receiver: See gener,ally, ante, secs. 564- 
569. 



 1271. Appearance, pleadIngs, and trIal. All persons 

1271 named in the information may appear and answer, and may 
R. & R traverse or deny the facts stated in the inform.ation, the 
p.489 title of the state to lands and tenements therein mentioned, 
at any time before the time for answering expires, and 
any other person claiming an interest in such estate may 
appear and be made a defendant, and by motion for that 
purpose in open court within the time allO'wed for an- 
s,vering; and if no person appears and answers within the 
time, then judgment must be rendered, that the state be 
seised of the lands and tenements in such information 
claime-d. But if any person appear and deny the title set 
up by the state, or traverse any material fact set forth in 
the information, the issue of fact must be tried as issues of 
facts are tried in civil actions. If, after the issues are tried, 
it appears from the facts found or admitted that the state 
has good title to the land anù tenements in the information 
mentioned, or any part thereof, judgment must be ren- 
dered that the state be seised thereof, and recover costs of 
suit against the defendants. In any judgment rendered, or 
that has heretofore been rendered by any court of compe- 
tent jurisdiction, escheating real property to the state, on 
motion of the attorney general, the court shall make an or- 
der that said real property be sold by the sheriff of the 
county where the same is situate, at public sale, for gol".1 
coin, after giving such notice of the time and place of sale 
as may be prescri-bed by the court in the said order; that 
tbe sheriff shall, within :five days after such sale; m,ake a 
report thereof to the court, and upon the hearing said 
report, the court m.ay examine the said report and 
witnesses in relation to the same, and If the proceed- 
ings were unfair, or the sum bid disprop.ortionate to the 
value, and if it appear that a sum exceeding such biod at 
least ten per cent, exclusive of the expense of a new 
Eale, may be obtalne.d, the court may vacate the sale, anl1 
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dIrect another sale to be had, of which noUce must be 
given, and the sale in all respects conducted as if no 
previous sale had taken place. If an offer of ten per cent 
more In amount than that named in the report be made to 
the court in '''Titing, by a responsible person, the court 
may, in its discretion, accept such offer, and confirm the 
sale to such person, or order a new sale. If it appears to 
the court that the sale '\\-as legally ma-de, and fairly con- 
ducted, and that the sum bid is not disproportionate to 
the value of the property sold, and that a greater sum 
than ten per cent, exclusive of the expense of a new sale, 
cannot be obtained, or if the Increased bid above mentione-d 
be made and accepted by the court, the court must make 
an order confirming the sale, and directing the sheriff, in 
the name of the state, to execute to purchaser or purchasers 
a conveyance of said property sold; and said conveyance 
shall vest in the purchaser or purhasers all the right and 
title of the state therein, and the sheriff shall, out of the 
proceeds of such sale, pay the cost of said proceedings 
Incurred on behalf of the state, Including the expenses of 
making such sale, and also an attorney's fee, if additional 
counsel was employed in said proceedings, to be fixed by 
the court, not exceeding ten per cent on the amount of such 
sale, and the residue thereof shall be p.aid by said sheriff 
Into the state treasury. En. March 11, 1872. Am'd. 1881, 
11. 
Proceedings, appearance: Ante, sec. 1014; answer: Ante, 
sec. 437; judgment: Ante, sees. 585, 664; trial: Ante, sees. 
600-645; issue of fact: Ante, secs. 690, 692; costs: Ante, 
sees. 1021 et seq. 
I 1272. Proceedings by p
rsons claiming escheated ea- 
1272 
tates. V\Tithin twenty years after judgment in any pro- R & R 
ceeding had under thIs title, a person not a party or privy p. 490 
to such proceeding may file a petition in the superior court · 
of the county of Sacramento, showing his claim or right 
to the property, or the proceeds thereof. A copy of such 
petition must be served on the attorney general at least 
t"Tcnty days before the h
aring of the petition, who must 
ans\ver the s.ame; and the court thereupon must try the 
Issue as issues are tried in civil actions, and if it be de- 
termined that such person is entitled to the property, or 
the proceeds thereof, it must order the property, if it hàs 
not been sold, to be delivered to hIm, or if It has been sold 
and the proceeds paid into the state treasury, then it must 
order the controller to draw his w.arrant on the treasury 
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for the paynlent of the same, but without interest or cost 
to the state, a copy of which order, under the seal of the 
court, shall be a suffi,cient voucher for drawing such war- 
rant. All persons who fail to appear and file theIr petitions 
within the time limited are forever barred, saving, how- 
ever, to infants, married women, and persons of unsound 
mind, or persons beyond the limits of the United States, 
the right to appear and file their petItions at any ti.me 
wIthin the time limited, or five years after their respective 
disabilities cease. En. March 11, 1872. Am'd. 1880, 110. 
Cal. Rep. Cit. 65, 595; 67, 381; 67, 383; 67, 386; 70, 157; 
143, 140; 143, 141; 143, 197; 143, 198; 143, 201; 143, 
- 202; 143, 206; 143, 206; 143, 207. 


TITLE IX. 


OF CHANGR OF NAMES. 


I 1275. JurIsdIction. 
fi 1276. Application for change of name, how made. 
fi 1277. Order to show cause; publication; proof of pubUcatton. 
11278. HearIng of application and remonstrance; corporations; cha.nge 
of name. 
I 1279. Return by oounty clerk. 


I 1276. Jurisdiction. Applications for change of names 
must be heard and determined by the superior courts. En. 
March 11, 1872. Am'd. 1880, 117. 
C.al. Rep. Cit. 123, 626; 123, 624. 



 1276. A?pllcation for change of name, how made. 
All applications for change of names must be made to the 
superior court of the county where the person whose name 
Is proposed to be changed resides, by petition, signed by 
such person; and if such persnn is under twenty-one years 
of age, if a male, and under the age of eighteen years of 
age, If a female, by one of the parents, if living, or if both 
be dead, then by the guardian; and if there be no guardian, 
then by some near relative or friend. The petition must 
8pecify the place of birth and residence of such. person, 
his or her present name, the name proposed, anrd the reason 
for such change of name, and must, if the father of such 
person be not living, name, as far as known to the pe- 
titioner, the near relatives of such per.son, and thølr place 
of residence. Any religious, benevolent, literary, scien- 
tifie, or other corporation, or any corporation bearing or 
having for its name, or using or being known by the name 
or any benevolent or charitable order or society, may, by 
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petition, apply to the superior court of tbe coünt) in whi<;b 
its articles of incorporation Vlere originally filed, or III 
which the property of such incorporation is situated, for 
a change of its corporate name. Such petition must be 
signed by a majority of the directors or trustees of the 
corporation, and must spe-cUy the date of the formation of 
the corporation, its present name, the name proposed, and 
the reason for such change of name. Upon filing such 
petition on behalf of such corporation, the same proceed- 
ings shall be had, as upon applications for changes of 
names of natural persons, and no banking corporation 
hereafter organized shall a-dopt or use the name of any 
friendly association. En. March 11, 1872. Am'd. 1877-8, 
110; 1880, 117; 1885, 112. 
Cal. Rep. Cit. 123, 526; 123, 530. 



 1277. Order to show cause; publication; proof of pub- 
lication. Upon the filing of the said petition the court 
shall thereupon make an order reciting the filing of the 
applieation, the name of the person or corporation by 
whom it is filed and the name proposed, and directing all 
persons interested in s.aid matter to appear before the 
court, at a time and place specified, not less than four or 
more than eight weeks from the time of making such order, 
to show cause why the application for change of name 
should not be gr.anted. A copy of the order to show cause 
must be published for four successive weeks in some news- 
paper of general circulation to be designated in the order, 
printed in the county, if a newspaper be printed therein, 
or, if no newspaper be printed in the county, a copy of su
h 
order to show cause shall be posted by the clerk of the 
court in three of the most publie places in the county in 
which the court is held, for a like period. Proof must be 
made to the satisfaction of the court, of such publicatiûn, 
or posting, at the time of the hearing of the applicatiQn. 
En. March 11, 1872. Am'd. 1905, 40. 
Cal. Rep. eit. l23, 526. 



 1278. Hearing of application and remonstran<:e. Cor- 
porations, change of name. Such application must be heard 
at such time as the court may appoint, and objections may 
be filed by any person who can, in such objections, show 
to the court good reason against such change of na1ne. 
On the hearing, the court may examine on oath any of the 
petitioners, remonstrants, or other persons, touching the 
application, and may make an order changing the name, 
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or dismissing the application, as to the court may seem 
right and proper. Provided, that if the applicant for a 
change of name be a corporation, such applicant shall file 
in court at the time of hearing the application, the certifi- 
cate of the secretary of state that the name desired to be 
used by the appli.cant, is not the corporate name of any 
corporation existing at said time, and that said name doe5 
not so closely resemble the name of any such existing cor- 
poration as will tend to deceive. En. March 11, 1872. 
Am'd. 1880, 117; 1905, 99. 
CaI. Rep. Cit. 123, 526. 



1279 
 1279. Return by county clerk. Each county clerk 
Am'd shall, annually, in the month of January, make a return 
491. to the office of the secretary of state of all changes of 
p. names made in the superior court of his county under this 
title. Such return shall show the date of the decree of 
the court, original name, name decreed, and residence. 
Such returns shall be published in a tabular form with the 
statutes first published thereafter. En. Stats. 1873-4, 
413. Am'd. 1880, 118. 
Cal. Rep. Cil. 123, 626. 


TITLE X. 


OF ARBITRATIONS. 


I 12ß1. 
fi 1282. 
I 1283. 
I 128"- 

 1285. 

 1286. 

 1287. 

 1288. 
I 1289. 
I 1290. 


What may be submitted to arbitration, and when. 
Submission to arbitration to be in writing. 
Submission may be entered as an order of the court. Revoca- 
tl on. 
Powers of arbi tratora. 
Majority of arbitrators may determine any question. They 
must be sworn. 
Award to be in writing. When judgment to be entered. 
Award may be vacated In certain cases. 
Court may, on motion, modify or correct the award. 
Decision, OJ! motion, subject to appeal, but not the Judgment 
entered before nlotion. 
If submission be revoked and an a.ctlon brought, what to be 
rf
vered. 



 1281. What may be submitted to arbitration, and 
when. Persons capable of contracting may submit to arbi- 
tration any controversy which might be the subject of a 
civil action between them, except a question of title to 
real property in fee or for life. This qualification does 
not include questions relating merely to the partition or 
boundaries of real property. En. March 11, 1872. 
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CaI. Rep. Cit. 52, 164; 96, 619. 
Prac. Act, sec. 380. En. April 29, 1851. 
Cal. Rep. Cit. 30, 221; 42, 482; 43, 394. 



 1282. Submission to arbitration to be in writing. The 
submission to arbitration must be in writing, and may 
be to one or more persons. En. March 11, 1872. 
Prac. Act, sec. 381. En. April 29, 1851. 
CaI. Rep Cit. 30, 221. 



 1283. Submission may be entered as an order of the 
court. Revocation. It may be stipulated In the submis- 
sion that it be entered as an order of the superior court, 
for which purpose it must be filed with the clerk of the 
county where the parties, or one of them, reside. The 
clerk must thereupon enter in his register of actions a 
note of the submission, with the names of the parties, the 
names of the arbitrators, the date of the submission, when 
filed, and the time limited by the submission, if any, 
VTithin which the award must be made. When so entered. 
the submission cannot be revoked ,vithout the consent of 
both parties. The arbitrators may be compelled by tbe 
court to make an award, and the award may be enforced 
by the court in the sa me manner as a judgment. If the 
submission is not made an order of the court, it may be 
revoked at any time before the award is maðe. En. 
March 11, 1872. Am'd. 1880, 74. , 
Ca!. Rep. Cit. 65, 505; 76, 380; 82, 46; 99, 208; 99, 
209; 99, 210. 
Prac. Act, sec. 382. En. April 29, 1851. 
Cal. Rep. Cit. 30, 222; 42, 482; 43, 394. 
Register of actions generally: Ante, sec. 1052. 
I 1284. Powers of arbitrators. Arbitrators have power 
to appoint a time and place for hearing, to adjourn from 
time to time, to administer oaths to witnesses, to hear the 
allegations and evidence of the parties, and to make an 
e. ward thereon. En. l\Iarch 11, 1872. 
Prac. Act, sec. 383. En. April 29, 185L 


I 1285. Majority of arbitrators may determine any ques- 
tion. They must be sworn. All the arbitrators must meet 
and act together during the investigation; but when met, 
a. majority may determine any question. Before acting, 
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they must be sworn before an officer authorized to admin- 
ister oaths, faithfully and fairly to hear and examine the 
allegations and evidence of the parties in relation to the 
matters in controversy, and to make a just award accord- 
ing to their understanding. En. March 11, 1872. 
Cal. Rep. Cit. 96, 620; 99, 210. 
Prac. Act, sec. 384. En. April 29, 1851. 
:Majority acting: Ante, sec. 1053. 

 1286. Award to be in writing. When judgment to 
be entered. The award must be in writing, signed by 
the arbitrators, or a majority of them, and delivered to 
the parties. When the submission is made an order of 
the court, the award must be filed with the clerk, and a 
note thereof made in his register. After the expiration of 
five days from the :filing of the .l.ward, upon the applica- 
tion of a party, and on :filing an affiùavit, showing that 
notice of :filing the award has been served on the adverse 
party or his attorney, at least four days prior to such 
application, and that no order staying the entry of judg- 
ment has been served, the award must be entered by the 
clerk in the judgment book, and thereupon has the effect 
of a judgment. En March II, 1872. 
Cal. Rep. Cit. 74, 108. 
Prac. Act, sec. 385. En. April 29, 1851. 
Cal. Rep. Cit. 14, 394; 14, 395; 30, 222; 31, 129. 



 1287. Award may be vacated in certain cases. The 
court, on motion, may vacate the award upon either of the 
following grounds, and may order a new hearing before 
the same arbitrators, or not, in its discretion: 
1. That it was procured by corruption or fraud; 
2. That the arbitrators were guilty of misconduct, or 
committed gross error in refusing, on cause shown, to 
postpone the hearing, or in refusing to hear pertinent evi- 
õence, or otherwise acted improperly, in a manner by 
which the rights of the party were prejudiced; 
3. That the arbitrators exceeded their powers in t;naking 
their award; or that they refused, or improperly omitted, 
to consider a part of the matters submitted to them; or 
that the a ward is indefinite, or cannot be performed. En. 
March 11, 1872. 
Cal. Rep. Cit. 96, 620; 128, 282. Subd. '-140, 208; 
Subd. 3-140, 208. 
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Prac. Act, sec. 886. En. April 29, 1851. 
Cal. Rep. Cit. 88, 287. 
Referee '8 reports: Ante, secs. 643-645. 

 1288. Court may, on motion, modify or correct the 
award. The court may, on motion, modify or correct the 
award, where it appears: 
1. That th
re was a miscalculation in figures upon 
which it was made, or that there is a mistake in the de- 
scription of some person or property therein; 
2. When a part of the award is upon matters not su
 
mitted, which part can be separated from other parts, and 
does not affect the decision on the matters submitted; 
3. When the a ward, though imperfect in form, could 
have been amended if it had been a verdict, or the imper- 
fection disregarded. En. March 11, 1872. 
Ca1. Rep. Cit. 9G, 620; 128, 282. 
Frac. Act, sec. 387. En. April 29, 1851. 
Cat Rep. Cit. 38, 
1. 


I 1289. Decision, on motion, subject to ap"t>eal, but not 
the judgment entered before motion. The decision upon 
the motion is subject to appeal in the same manner as an 
order which is subject to appeal in a civil action; but the 
judgment entered 'before a motion made cannot be subject 
to appeal. En. March 11, 1872. 
Cal. Rep. Cit. 128, 281; 140, 211. 
Prac. Act, sec. 388. En. April 29, 1851. 
Cal. Rep. Cit. 38, 286; 42, 128. 
Motion to vacate or modify award: Ante, sees. 1287, 
1288. 
Appealable orders: Ante, sec. 939. 


fi 1290. If submission be revoked and an action brought, 
what to be recovered. If a submission to arbitration be 
revoked, and an action be brought therefor, the amount 
to be recovered can only be the costs and damages sus- 
tained in preparing for and attending the arbitration. En. 
'à1:arch 11, 1872. 
Cal. Rep. Cit. 96, 619. 
Prac. Act, sec. 389. En. April 29, 1851. 
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TITLE XI. 
OF PROCEEDINGS IN PRODA TE COURTS. 
Chapter I. Of Jurisdiction, 

 129.1-1295. 
II. Of the Probate of Will
, 

 1298-1346. 
III. Of Executors and Adnlinistrators, Their Let- 
ters, Bonds, Reu!.QvaJs, and Suspensions t 


 1348-1440. 
IV. Of the Inventory and C{)
lcction of the Effects 
of Decedents, 
g 1443-1461. 
V. Of the Provisions for Support of Family, and 
of the I-Iomestead, 
g 1464-1486. 
VI. Of Claims Against the Estate j 

 1490-1514. 
VII. Of Sales and Conveyance of Pr'=,perty of 
Decedents, 

 1516-1579. 
VIII. Of the Powers and Duties 01' Executors and 
Administrators, and of the Ml"
.nagement ot 
Estates, 

 1581-1591. 
IX. Of the Conveyance of Real Estate by Execu- 
tors and .Administrators in Certa.in Cases, 


 1597-1fJv7. 
X. Of Accounts Rendered by Excci'.tnrs and Ad.. 
ministrators, and of the Pa
Tment of J
h-t8, 


 1612-1653. 
XI. Of the Partition, Distribution and F1n
1 Sbt- 
tlement of Estates, 

 1658-1703%. 
XII. Of Orders, Decrees, Process, l\linutes, RecordH. 
Trials, and Appeals, 
 
 1704-1723. 
XIII. Of Public Administrator, g
 1726-1744. 
XIV. Of Guardian and Ward, 

 1747-1810. 


CHApTER I. 


OF .JURISDICTION. 


I 1294. JnrlsðlcUon of proba.te court over the estate, when exercIsed. 

 1295. When jurisdiction decrded by first application. 



 1294. Jurisdiction of probate court over the estate, 
when exercised. Wills must be proved, and letters testa- 
ll.eI!..tary or of administration granted: 
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1. In tne county of which the decedent was a resident 
at the time of his death, in whatever place he may have 
died; 
2. In the county in which the decedent may have died, 
leaving estate therein, he not being a resident of the 
state; 
S. In the county in which any part of the estate may be, 
the decedent having died out of the state, and not resident 
thereof at the time of his death; 
4. In the county in which any part of the estate may be, 
the decedent not being a resident of the state, and not 
leaving estate in the county in which he died; 
5. In all other cases, in the county where application 
for letters is firs.t made. En. March 11, 1872. 
Cal. Rep. Cit. 70, 407; 70, 411; 71, 522; 109, 253. 
Probe Act, sec. 2. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 628. 
Probate matters, jurisdiction of superior courts in: Ante, 
sec. 76, subd. 4. 



 1295. When jurisdiction decided by first application. 
When the est
te of the decedent is in more than one 
county, he hat\-ing died out of the state, and not having 
been a resident t
ereof at the time of his death, or being 
such nonresident, and dying within the state, and not 
leaving estate in the county where he died, the superior 
court of that county in which application is first made, for 
letters testamentary or of administration, has exclusive 
juri3diction of the settlement of the estate. En. March 
II, 1872. Am'd. 1880, 77. 
Probe Act, sec. 3. En. April 22, 1850. Rep. 1851 , 489. 
En. 1851, 4:48. Am'd. 1861, 628; 1864 , 361. 
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CHAPTER II. 


t'It' THE PROBATE OF WILLS. 


ArtSclP L Petition, Notice, and Proof, 
 
 1298-1309. 
!L Contesting Probate of Will, 
 
 1312-1318. 
III. Probate of Foreign Wills, 
 
 1322-1324. 
IV. Contesting Will after Probate, 
 
 1327-1333. 
Y. Probate of Lost Or Destroyed Will, 
 
 1338-134L 
VL Proba.t.e 0: N1.Ulcupa.tive Wills, II 13-i+-1346. 


ARTICLE I. 


PETITION, NOTICE, AND PROOF. 



 ',m. Cnstoðlan of will to deliver same, to whom. 

 1299. Who may petition for probate of will. 

 1300. Contents of petition. 

 nOl. When executor forfeits right to letters. 

 1302. Possession of will by third x>erson. Production of. 

 1303. Notice of petition for probate, how given. 

 1304. Heirs and named executors to be notified, how. 

 1
05. Order to enforce production ot wills or attendance of wit- 
nesses. 

 1306. Hearing proof of will after proof of service of noUce. 

 1307. Who may appear and contest the will. 

 1308. Probate, when no contest.' 

 1309. Olographic wills. 



 1298. Custodian of win to deliver same, to whom. 
Every custodian of a will, within thirty days after re- 
ceipt of information that the maker thereof is dead, must 
deliver the same to the superior COlll 
 having jurIsdiction 
of the estate, or to the executor named therein. A failure 
to comp ly with the provisions of this section makes the 
person failing responsible for all damages sustained by 
anyone injured thereby. En. March 11, 1872. Am'd. 1880, 
77. 
Pro b. Act, sec. 4. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 22, 397. 
Probe Act, sec. 7. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
fi 1299. Who may petition for probate of will. Any 
executor, devisee, or legatee named in any will, or any 
other person interested in the estate, may, at any time 
after the death of the testator, petition the court having 
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jurisdiction to have the will proved, whetber the same be 
in writing, in his possession or not. or is lost or destroyed, 
or beyond the jurisdiction of the state, or a nuncupative 
will. En. 
Iarch 
1, 1872. 
Cal. Rep. Cit. 93, 620; 120, 451; 135, 677; 145, 87. 
Prob. Act, sec. 5. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 22, 66; 22, 397. 
Prob. Act, sees. 89. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 


fi 1300. Contents of petition. 
of a will must show: 
1. The jurisdictional facts. 
2. Whether the person named as executor consents to 
act, or renounces his right to letters testamentary. 
3. The names, ages, and residence of the heirs anti 
devisees of the decedent, so far as known to the petitioner. 
4. The probable value and character of the property ol 
the estate. 
5. The name of the person for whom letters testamentary 
are prayed. 
No defect of form, or in the statement of jurisdictional 
facts actually existing, shall make void the probate of a 
will. En. March 11, 1872. Am'd. 1873-4, 356. 
Cal. Rep. Cit. 70, 142; 93, 620. 
Probe Act, sec. 6. En. April 22, 1850. Rep. 185
 489. 
En. 1851, 448. Am'd. 1861, 629. 
Cal. Rep. Cit. 22, 66; 22, 397. 


A petition for the probate 
, 
130( 
Am'd 
p.491 


I 1301. When executor forfeits right to letters. If the 
person named in a wIn as executor, for thirty days after 
he has knowledge of the death of the testator, and that he 
Is named as executor, fails to petition the proper court for 
the probate of the will, and that letters testamentary be 
issued to him, he may be held to have renounced his right 
to letters, and the court may appoint any other competent 
person administrator, unless good cause for delay is shown. 
En. 
Iarch 11, 1872. 
Cal. Rep. Cit. 118, 280. 



 1302. Possession of will by third person. Production 
of. U it is alleged in any petition that any wilI is in the 
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possession of a third person, and the court is satisfied 
that the allegation is correct, an order must be issued 
and served upon the person having possession of the will, 
requiring him to produce it at a time named in the order. 
If he has possession of the will, and neglects or refuseß 
to produce it in obedience to the order, he may, by war- 
rant from the court, be committed to thp jail of the 
county, and be kept in close confinement until he P1'0- 
duces it. En. March 11, 1872. 
Prob. Act, sec. 10. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Prob. Act, sec. 11. E'n. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Probate orders and citations: Post, sees. 1704-1711. 
Imprisonment until order obeyed: Ante, soo. 1219. 



 1303. Notice of petition for probate, how given. 
When the petition is filed and the will produced, the clerk 
of the court must set the petition for hearing by the court 
upon some day not less than ten nor more than thirty 
days from the production of the will. Notice of the hear- 
ing shall be given 'by such clerk by publishing the same 
in a newspaper of the county; if there is none, then by 
three written or printed notices posted at three of the 
most public p]aces in the county. If the notice is pub- 
lished in a weekly newspaper, it must appear therein on 
at least three different days of publication; and if in a 
newspaper published oftener than once a week, it shall be 
so published that there must be at least ten days from 
the first to the last day of publication, both the first and 
t.he last day being included. If the notice is by posting, 
it must 'be given at least ten days before the hearing. En. 
March 11, 1872. Amd. 1880, 77; 1881, 23. 
Cal. Rep. Cit. 93, 620; 101, 668; 109, 28; 129, 152; 
136, 595; 141, 332. 
Prob. Act, sec. 13. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 629; 1866, 765. . 
Cal. Rep. Cit. 22, 66; 22, 397; 39, 554. 
Prob. Act, sec. 16. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 629. 
Publication of notice: Sec. 1705. 
Affidavit, of publication: Post, secs. 2010, 2011. 
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 1304. Heirs and named executors to be notified, how. 
Copies of the notice of the time appointed for the probate 
of the will must be addressed to the heirs of the testator 
resident in the state, at their places of residence, if 
known to the petitioner, and deposited in the postoffice, 
with the postage thereon prepaid, at least ten days 'before 
the hearing. If their places of residence be not known, 
the copies of notice may be addressed to them, and de- 
posited in the postoffice at the county seat of the county 
where the proceedings are pending. A copy of the same 
notice must in like manner be mailed to the person 
named as executor, If he be not the petitioner; also, to any 
person named as coexecutor not petitioning, if their places 
of residence be known. Proof of mailing the copies of the 
noUce must be made at the hearing. Personal service of 
copies of the notice at least ten lays before the day or 
hearing is equivalent to mailing. En. March 11, 187"2. 
Am'd. 1873-4, 357. 
Cal. Rep. Cit. 101, 668; 109, 28; 120, 351; 120, 430; 
136, 595. 
Probe Act, sec. 14. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 46, 316; 91, 634. 
Probe Act, sec. 15. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
G 1305. Order to enforce production of wills or attend- 
ance of witnesses, A judge of the superior court may at 
any time make and issue all necessary orders and writs 
to enforce the production of wills and the attendance of 
witnesses. En. 
larch 11, 1872. Am'd. 1880, 78; 1891, 
427. 
Prob. Act, sec. 12. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 629. 
Probate powers at chambers: Ante, sec. 166. 
Probate orders and processes: Post, sees. 1704 et seQ. 

 1306. Hearing proof of will after proof of service of 
notice. At the time appointed for the hearing, Of the time 
to which the hearing may have been postponed, the court 
unless the parties appear, must require proof that the 
notice has been given, which beIng made, the court must 
hear testimony in proof of the will. En. 1Iarch 11, 1872. 
Am'd. 1873-4, 357. 
Cal. Rep. Cit. 49,. G04; 101, 669; 113, 376. 
Cod. ClvU Proc.-32. 
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Probe Act, sec. 17. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 629. 
Testimony in proof of the will: Post, secs. 1308, 1309, 
1815, 1316. 


I 1307. Who may appear and contest the will. Any 
person interested may appear and. contest the will. Dev- 
Isees, le
atees, or heirs of an estate may contest the 
will through their guardians, or attorneys appointed by 
themselves or by the court for that purpose; but a con- 
test made by an attorney appointed by the court does not 
bar a contest after probate by the party 'So represented, if 
commenced within the time provided in article four of 
this chapter; nor does the nonappointment of an attor- 
ney by the court of itself invalidate the probate of the 
will. En. March 11, 1872. Am'd. 1873-4, 357. 
Cal. Rep. Cit. 54, 557; 74, 59; 98, 105; 101, 612; 122, 
163; 140, 433. 
Prob. Act, sec. 18. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 4.48. Am'd. 1861, 630. 
,Contest: Sees. 1312 et seq. 
Guardians: Secs. 372, 373, 1747-1809. 
Attorney appointed by the court: Sec. 1718. 
I 1308. Probate of wills not contested. If no person ap- 
pears to contest the probate of a will, the .court may admit 
it to probate on the testimony of one of the subscribing 
witnesses only, it he testifies that the will was executed 
in all particulars as required by law, and that the testator 
was of sound mind at the time of its execution. If it ap- 
pears at the time fixed for the hearing that none of the 
subscrl'blng witnesses reside in the county, but that the 
deposition of one of them can be taken elsewhere, the 
court mas direct it to be taken, and may authorize a 
photographic copy of the will to be made and to be pre- 
sented to such witness on his examinations who may be 
asked the same questions with respect to it and the ha:r:d- 
writing of himself, the testator, and the other witness, as 
would be pertinent and competent if the original will were 
present. If neither the attendance in court nor the depo- 
sition of any of the subscribing witnesses can be pro- 
cured, the court may admit the will to probate upon the 
testimony of any other witness as provided in sectiol1 
thirteen hundred and seventeen. En. l\1arch 11, 187Z. 
Am'd. 1905, 234. 
<C.i.l. Rep. Cit. 73, 566; 140 1 432. 
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Pro b. Act, sec. 19. En. April 22, 1830. Rep. 1851, 489. 
En. 1851, 448. 
Admitting to probate, vlhere contest: Ante, secs. 1314, 
1317, 1318; conclusiveness of: Post, sec. 1908, subd. 1. 
fi 1309. Orographic 
JlIls. An oIographic will may be 
proved in the same manner that other private writings 
are proved. En. 
Iarch 11, 1872. 
Cal. Rep. Clt. 100, 207; 14fi, 85; 145, 409. 
Private writings s }_<vw proved: Post, sec. 1940. 
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I 1812. 
4 1313. 
I 1314. 
t 1315. 
G 1816. 
I 1817. 
I 1318. 


Contestant to file groUÐ-3 of contest, 8.Jrd petItioner to reply. 
How jury obtained fUld triAl had. 
Verdict of the jury. J'ulll11e.dt. 
Witnesses, who anó. 1\ø-w ma.ny to be examined. Proof of hand- 
wrlt1nl', adn::.jf
tðd. whln. 
Testimony reduc
 to wdUns for future evidence. 
If proved. cerUfi
t'l to be attached. 
WIll an-ð. proof tn 1N ftled a.nd recorded. 



 1312. Con
estant to file grounds of contest, and peti- 
tioner to reply. If anyone appears to contest the win, he 
must :file written grounds of opposition to the probate 
thereof, and serve a copy on the petitioner and other resi- 
dents of the county interested in the estate, anyone or 
more of whom may demur thereto upon any of the 
grounds of demurrer provided for in part two, title six, 
chapter three, of this code. If the demurrer is sustained, 
the court must allow the contestant a reasonable time, 
not exceeding ten days, within which to amend his writ- 
ten opposition. If the demurrer is overruled, the peti- 
tioner and others interested may jointly or separately 
answer the contestant'8 grounds, traversing or otherwis.e 
obviating or avoiding the objections. Any issues of fact 
thus raised, involving: 
1. The competency of the decedent to make a last win 
and testament; 
2. The freedom of the decedent at the time of the exe- 
cution of the will from duress, menace, fraud, or undue 
influence; . 
3. The due execution and attestation of the will by the 
decedent or subscribing witnesses; or, 
4. Any other questions substantially affecting the validity 
of the will; 
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-l\1:ust, on request of either party in writing, (filed 
three days prior to the day set for the hearing), be tried 
by a jury. If no jury is demanded, the court must try 
and determine the issues joined. On the trial, the con- 
testant is plaintiff and the -petitioner is defendant. En. 
March 11, 1872. 
Cal. Rep. Cit. 56, 324; 56, 325; 63, 37; 67, 445; 73, 
566; 73, 567; 73, 569; 74, 205; 74, 206; 74, 207; 
14, 209; 74, 355; 98, 105; 100, 249; 101, 612; 106, 
495; 118, 661; 131, 474; 140, 129; 140, 420; 140, 
421; 140, 427; 140, 428; 140, 429; 140, 438. Subd. 
1-72, 132; 79, 316. Subd. 4-67, 445; 70, 142; 128, 
62; 133, 136; 133, 585; 140, 419. 
Prob. Act, sec. 20. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1855, 132; 18G1, 630; 1868, 628. 
Cal. Rep. Cit. 34, 688; 35, 510; 35, 511; 46, 247; 74, 207. 
Contestant: Ante, sec. 1307. 
Con test, after pro bate: Post, sees. 1327 et seq.; through 
attorney appointed by the court: Ante, sec. 1307. 
Execution, witnesse.<3 to be called: Post, see. 1315- 
Grounds of demurrer: Ante, secs. 430-434- 
Service, etc.: Ante, sees. 1010-1017. 


I 1313. How jury obtained and trial had. When a jury 
is demanded, the superior court may impanel a jury to try 
the case, in the manner provided for impaneling trial 
juries in courts of record, and the trial must be c'Onducted 
in accordan.ce with the provisions of part two, title eight, 
chapter four, of this code. A trial by the court must be 
conducted as provided in part two, title eight, chapter five
. 
of this code. En. March 11, 1872. Am'd. 1880, 78. 
Trial juries, in courts of record, summoning: Ante, sees. 
225-228; i-mpaneling: Ante, s
s. 246, 247. 
Conduct of trial: Ante, s
s. 600-628. 
Trial by the court: Ante, secs. 631-636. 
Transfer of proceooing: Ante, sees. 397, 398; post, 1430- 
1433. 



 1314. Verdict of the jury. Judgment. The jUTY,. 
after he'aring the case, must return a special verdict upon 
the issues submitted to them by the court, upon which the 
judgment of the court mlist be rendered, either admitting 
the will to probate or rejecting it. In either ease, the 
proofs of the subscribing witnesses must be reduced to 
writing. I-f the will is admitted to probate, the judgment, 
will, an<l proofs must be recorded. En. March 11, 1872. 
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Cal. Rep. Cit. 74, 208; 74, 209; 74, 355; 118, 661; 131, 474. 
Verdict, -generally: Ante, sees. 624-628. 
Proofs reduced to writing: Post, sec. 1316. 



 1315. Witnesses, who and how many to be examined. 
Proof of handwriting, admitted, when. If the will is con- 
tested, all the subscribing witnesses who are present in the 
county, and who are of sound mind, must be produced and 
examined; and the death, absence, or insanity of any of 
them must be satisfactorily sho'wn to the court. If none of 
the subscribing witnesses reside in the county at the time 
appointed for proving the will, the court may admit the 
testimony of other witnesses to prove the sanity of the 
testator and the execution of the will; and as evidence of 
the execution it may admit proof of the handwriting of the 
testator and of the subscribing witnesses, or any of them. 
En. March 11, 1872. 
Cal. Rep. Cit. 58, 337; 121, 407; 121, 409; 140, 432. 
Frob. Act, sec. 21. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Probe Act, sec. 2
 En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Writings, proof of execution: Post, sec. 1940. 
Witnesses, generally: Post, sees. 1878-1884; attendance 
of, procuring: Post, sees. 1985 et seq. 



 1316. Testimony. reduced to writing for future evi- 
dence. The testimony of each ,vitness, reduced to writing 
and signed by him, shall be good evidence in any subse- 
quent contests concerning the v.alidity of the will, or thp 
sufficiency of the proof thereof, if the witness be dead, or 
has permanently removed from this state. En. March 11, 
1872. 
Prob. Act, see. 23. En. April 22, 1850. Rep. 1851, 4gg. 
En. 1851, 448. 
Cal. Rep. Cit. 22, 69. 


I 1317. If proved, certificate to be attached. If the 
eourt is satisfied, upon the proof taken, or from the facts 
foun-d by the jury, that the will was duly executed, and that 
the testator at the time of its execution was of sound and 
disposing mind, and not acting under duress, menace, frautd, 
or undue influence, a certifi.c.ate of the proof and the facts 
found, signed by th
 judge, ant(] attested by the seal of the 
court, must be attached to the will. En. March 11, 1872. 
Am'ü. 1880, 78. 
Cal. Rep. Cit. 73, 672; 140, 432. 
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Prob. Act, sec. 24. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1855, 132. 
Cal. Rep. Cit. 22, 69. 
Seal required: Ante, sec. 153, subd. 2. 
I 1318. Will and proof to be filed. and recorded. The 
will and a certific.ate of the proof thereof, must be filed and 
1 ecorded by the clerk, and the same, when so filed and re- 
corned, shall constitute part of the record in the cause or 
proceeding. All testimony shall be filoo by the clerk. En. 
Marc:h 11, 1872. Am'ù. 1880, 61. 
Cal. Rep. Cit. 56, 324. 
Prob. Act, sec. 25. En. April 22, 1850. Rep. 1851, 489. 
En. 1i51, 448. 
Cal Rep. Cit. 22, 69. 


ARTICLE III. 


PROBATE OF FOREIGN WILLS. 



 1m. Wills proved in other states to be recorded when &nd where. 

 1m. Proceedings on the production of a foreign will. 

 1324. Hearing proofs of probate of foreign will. 



 1322. Wills proved in other states to be recorded 
when and where. All ,vi11s duly proved and allowed in 
any other of the United States, or in any foreign county 
or state, may be allowed and recorded in the superior court 
of any county in which the testator shall have left any es- 
tate. En. March 11, 1872. Am'd. 1880, 78. 
Cal. Rep. Cit. 86, 101; 86, 103; 100, 377; 120, 345; 132, 
403; 141, 540. 
Prob. Act, sec. 27. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1863, 37. 


:1323 
 1323. Proceedings on the production of a foreign will. 

m'd. When a copy of the will and the probatp. thereof, duly 
.491 authenticated, shall be produced by the executor, or by any 
other person interested in the will, with a petition .for let- 
ters, the same must be filed, and the court or judge must 
appoint a time for the h
aring: noti
e whereof must be 
given as hereinbefore provided for an original petition for 
the probate of a will. En. March 11, 1872. 
Cal. Rep. Cit. 86, 101; 86, 102; 100, 377; 120, 345; 120, 
346; 124, 293; 141, 540. 
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Probe Act, sec. 28. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 
48. Am'd. 1861, 630; 1864, 367. 
CaI. Rep. Cit. 39, 554. 
Foreign executor, no extraterritorial authority: Post, . 
sec. 1913. 
Notice as for an original petition: Ante, sees. 1303 et seq. 
Attorney for absent heirs: Post, sec. 1718. 
Petition, notice, etc.: Ante, sees. 1299-1318. 



 1324. Hearing proofs of probate of foreign will. If, on 
the hearing, it appears upon the face of the record that the 
,viII has be.sn proved, allowed, and admitted to probate in 
any other of the United States, or in any foreign country, 
and that it was executed according to the law of the place 
in which the same was made, or in which the testator WM 
at the time domiciled, or in conformity with the laws or 
this state, it must be aùmitted to probate and have the 

ame force and effect as a will first admitted to probate in 
this state, and letters testamentary or of administration is- 
sued thereon. En. 
larch 11, 1872. 
Ca!. Rep. Cit. 86, 101; 86, 102; 100, 377; 120, 345; 122, 
403; i
1, 54(). 
Prob. Act, sec. 29. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 630; 1864, 368. 
Letters testamentary or of administration: Post, sees. 
1349-1.362. 


ARTICLE IV. 


CONTESTING WILL AFTER PROBATE. 


G 1327. The probate may be contested within one year. 

 13
8. Citation t.o be issued to parties interested. 

 1329. The hearing had on proof of service. 
G 1330. Petitions tc revoke probate of will tried by jury or court. 
Judgment, what. 
I 133L On revocation of probate. powers ot executor, etc.. cease. but 
not liable for acts in goo-d. faith. 
ð 1:!32. Costs and expenses, by whom paid. 
A 13:>3. Probáte, when conclusive. One year after removal ot dlsabtl- 
lty given to infants azrd others. 


I 1327. The probate may be contested within one year. 
W'hen a will has been admitted to probate, any person in- 
terested may, at any time .within one year after such 
probate, contest the same or the validity of the will. For 
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that purpose he must file in thð C'ourt in which the win .las 
proved, a petition in writing, containing his allegations 
against the validity of the will or against the sufficiency of 
the proof, and praying that the probate may be revoked. 
En. March 11, 1872. 
Cal. Rep. Cit. 51, 569; 52, 95; 54, 557; 63, 6; 90, 623; 
98, 204; 100, 250; 109, 28; 116, 446; 116, 450; 116, 643; 
118, 661; 118, 662; 133, 136; 136, 594; 140, 437. 
Probe Act, sec. 30. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 20, 272; 34, 504. 
Allegations against validity of will: Ante, sec. 1312. 
Probate, conclusive: Ante, sec. 1333. 



1328 
 132
 Citation to be iss

ed to parties inèercs

d. 
Am'd.Upon filing the petition, a citation must be issued to the 
p. 492 executors of the will, or to the administrators with the 
will annexed, and to all the legatees and devisees men- 
tioned in th2 will, and heirs. residing in the state, so far 
as known to the petitioner; or to their guard
ans, if any 
of them are minors; or to their personal representatives, 
if any of them are dead; requiring them to appear before 
the court on some day of a regular term, therein specified, 
to show cause why th
 probate of the will should not be 
revoked. En. March 11, 1872. Am'd. 1873-4, 358. 
Cal. Rep. Cit. 63, 8; 10J, 94; 116, 451; 116, 452.. 
Pro b. Act, sec. 31. En. April 22, 1850. Rep. 1851. 489. 
En. 1851, 448. 
Cal. Rep. Ci t. 37, 426. 
Citation: Post, sees. 1707-1711. 
Guardians: Post, sees. 1722, 1747 et seq. 



1329 
Am'd. 
 1329. The hearing had on proof of service. At the 
p. 492 time appointed for showing 
ause, or at any time to which 
the hearing is postponed, personal service of the citations 
having been made upon any' persons named ther.ein, the 
court must proceed to try the issues of fact joined in the 
same manner as an original contest of a will. En. March 
11, 1872. 
Cal. Rep. Cit. 116, 447; 138, 440. 
Pro b. Act, sec. 32. En. April 22, 1850. Rep. 1851, '{89. 
En. 1851, 448. 
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Proof of notice: Ante, sec. 1306. 
Trial of the issues joined: Ante, sec. 1312. 



 1330. Petitions to revoke probate of will tried by jury 
or court. Judgment, what. In aU cases of petitions to re- 
voke the probate of a will, wherein the original probate 
was granted without a contest, on written demand of either 
party, filed three days prior to the hearing, a trial by jury 
must be had as in cases of the contest of an original peti- 
tion to admit a will to probate. If, upon hearìng the 
proofs 0 r the parties, the jury shall find, or if no jUI y Is 
had, the court shall decide, that the will is for any reason 
invalid, or that it is not sufficiently proved to be the last 
will of the testator, the probate must be annulled and re- 
voked. En. March 30, 1872. 
Cal. Rep. Cit. 73, 557; 106, 495; 147, 194. 
Probe Act, sec. 33. En. April 22, 1850. Rep. 1851, 4g9. 
En. 1851, 448. 
Jury, trial by: Ante, secs. 1313, 1314. 



 1331. On revocation of probate, powers of (,xecutor, 
etc., cease, but not I iable for acts in good faith. Upon the 
revocation being made, the powers of the executor or ad- 
ministrator with the will annexed must cease; but such 
executor or administrator shall not be liable for any act 
done in good :taith previous to the revocation. En. March 
11, 1872. 
Cal. Rep. Cit. 65, 334; 73, 557. 
Probe Act, sec. 34. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Acts before revocation, v2.lid: Fost, sec. 1428. 



 1332. Costs and expenses, by whom paid. The fees 
and expenses must be paid by the party contesting the 
validity or probate of the will, if the will in probate is 
confirmed. If the probate is revoked, the costs must be 
paid by the party who resisted the revocation, or out of 
the property of the decedent, as the court directs. En. 
Alarch 11, 1872. 
Cal. Rep. Cit. 93, 572; 112, 452; 112, 454; 120, 452. 
Probe Act, sec. 35. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 630. 
Costs, generally: Ante, sees. 1021 et seq. 
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 133.3. Probate, when conclut:ive. One year after re- 
moval of disability given to infants and others. If no 
person, within one year after the probate of a will, contest 
the same or the validity thereof, the probate of the will is 
conclusive; saving to infants and persons of unsound mind 
a like period of one year after their respective disabilities 
are removed. En. March 11, 1872. Am'd. 1873-4, 358. 
Cal. Rep. Cit. 51, 569; 52, 95; 63, 6; 74, 385; 77, 314: 
100, 250; 101, 670; 136, 594. 
Prob. Act, sec. 36. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 
O, 272. 
Conclusiveness of probate: Post, sec. 1908, subd. 1; see, 
also, sec. 1327, ante. 


AR'I'lCLE V. 
PROBATE OF LOST OR DESTROYED WILL. 


I 1338. Proof of lost Or destroyed will to be taken. 

 1339. Must have been In existence at time of death. 
fi 134D. To b
 certified, recorded, and letters thereon granted. 
ti 1341. Court to restrain injurious acts of executors or administrators 
d ûring proceedIngs to prove lost will. 


I 1338. Proof of lost or destroyed will t,.., be taken. 
Whenever any will is lost or destroyed, the superior court 
must take proof of the execution and validity thereof, and 
establish the same; notice to all persons interested be- 
ing first given, as prescribed in regard to proofs of wi113 
in other cases. All the testimony given must be reduced 
to writing, and signed by the witnesses. En. March 11, 
1872. Am'd. 1880, 78. 
Cal. Rep. Cit. 98, 97. 
Prob. Act, sec. 37. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Notice to all persons interested: Ante, sees. 1303, 1304; 
by citation: Post, sees. 1707-1711; service of papers: 
Ante, sees. 1010 et seq. 



133 
 1339. Must have been in existence at time of death. 
A 'd
o will shall be proved as a lost or destroyed will, un- 
p. 
2 .less the same is proved to have been in existence at the 
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 I 1340, 1341 


time of the death of the testator, or is shown to have been 
fraudulently destroyed in the lifetir.ne of the testator, nor 
unless its provisions are clearly and distinctly proved by 
at least two credible witnesses. En. March 11, 1872. 
Ca!. Rep. Cit. 57, 283; 66, 489; 66, 490; 66, 491; 98, 93; 
98, 94; 98, 102; 134, 235; 134, 663. 
Pro b. Act, sec. 38. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 



 1340. To be certified, recorded, and letters thereon 
granted. vVhen a lost ,viH is established, the provisions 
thereof must be distinctly stated and certified by th
 
judge, under his hand and the seal of the court, and the 
certificate must be filed and recorded as other wills are 
filed and recorded, and letters testamentary or of adminis- 
tration, with the will annexed, must be issued thereon 
in the same manner as upon wills produced and duly 
proved. The testimony must be reduced to writing. 
signed, certified, and filed as in other cases, and shall have 
the same effect as evidence as provided in section one 
thousand three hundred and sixteen. En. March 11, 1872. 
Am'd. 1873-4, 358; 1880, 78. 
Probe Act, sec. 39. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Certificate: Ante, secs. 1317, 1318. 
Letters testamentary, etc.: Post, secs. 1349-1362. 



 1341. Court to restrain injurious acts of executors or 
administrators during proceedings to prove lost will. If 
before, or during the pendency of an application to prove 
a lost or destroyed will, letters of administration are 
granted on the estate of the testator, or letters testa- 
mentary of any previous will of the testator are granted, 
the court may restrain the administrators or executors so 
appointed from any acta or proceedings which would be 
injurious to the legatees or devisees claiming under the 
lost or destroyed will. En. March 11, 1872. 
Prob. Act, sec. 40. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
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ARTICLE VL 


PROBATE OF NUNCUPATIVE WILLS.. 



 1344. NUJ1cupative wills, when and how admitted to probate. 

 1345. Additional requirenlents in probate of nuncupative wills. 

 1346. Contests and appointmenta to conform to provisions as to otheT 
wills. 



 1344. Nuncupative wills, when and how admitted to 
probate. Nuncupative wills may at any time, within six 
months after the testamentary words are spoken by the 
decedent, be admitted to probate, on petition and notice 
as provided in article one, chapter two, of this title. The 
petition, in addition to the jurisdictional facts, must al- 
lege that the testamentary words or the substance 
thereof were reduced to writing within thirty days after 
they were spoken, which writing must accgmpany the 
petition. En. March 11, 1872. 
Nuncupative wills: Cjv. Code, sees. 1288-1291. 
Petition, notice and proof: Ante, sees. 1298-1309. 



 1345. Additional requirements in probate or nuncupa- 
tive wi lis. The superior court must not receive or enter- 
tain a petition for the probate of a nuncupative will until 
the lapse of ten days from the death of the testator, nor 
must such petition at any time be acted on until the tes- 
tamentary words are, or their substance is, reduced to 
writing and filed with the petition, nor until the surviving 
husband or wife (if any), and all other persons resident 
in the state or county interested in the estate, are noti- 
fied as hereinbefore provided. En. March 11, 1872. Am'd. 
1880, 79. 



 1346. Contests and appointments to conform to provi- 
sions as to other wi lis. Contests of the probate of. nuncu- 
pative wills, and appointments of executors and adminis- 
trators of the estate devised thereby, must be had, con- 
ducted, and made as herein before provided in cases of 
the probate of written wills. En. March 11, 1872. 
Probate contests: Ante, sees. 1312 et seq., 1327 et seq. 
Contesting appointment of executors, etc.: Post.. sees. 
1351, 1374. 
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CHAPTER III. 


OF EXECUTORS AND AD:\IIXISTRATORS, THEIR LETTERS, 
BOXDS, REMOVALS, AND SUSPENSIO
S. 


Article I. Letters Testamentary am] of Admtnistration, With the Will 
Annexed, How and to Whom Issued, 
 
 1348-1356. 
II. Form of Letters, 
 
 13
0-1362. 
III. Letters of Administration, to vVhom, and the Order In 
"\Vhich They are Granted, 
 
 13(;5-1370. 
IV. Petitic.n and Contest for Letters, and Action Thereon, 
 
 
1371-1379. 
V. Revocation of Letters and Proceedings Therefor, 
 
 1383- 
1386. 
VI. Oath:; and Bonds of Executors and Administrators, 
 
 13
7- 
1407. 
VII. Special Administrators and Their Powers and Duties, 
 
 
1411-1417. 
VIII. V\7'ilJs Fcund After Letters of Administration Granted, 
 
 
14
3- 1429. 
IX. Disqualification of Judges and Transfers of Administrations. 

 
 1430-1433. 
X. RelDoval., and Suspensions in Certain Cases, 
 
 14
-144D. 


AR TICLE I. 


LETTERS T
STA
1ENTARY AND OF AD
nNISTRATIO
, WITH 
THE WILL ANNEXED, HOW AKD TO WHOM ISSUED. 



 1348. Corporations as executors. 

 1349. To whom letters on proved will to Issue. 

 1350. Who are Incompetent as executors or administrators. Letters 
with will annexed to issue, when. 

 1351. Interf'sted parties may file objeétlons. 

 1352. :Married woman may be executrix. 
fi 1353. Executor of an executor. 

 1354. Letters of administration where minor executor. 

 1355. Acts of a portion of f'xecutors valid. 

 13;j6. Authority of administrators with will annexed. Letters, how 
Issued. 



 1348. Corporations as executors. Corporations, au.. 
thorized by their articles of incorporation to act as execu- 
tor, administrator, guardian of estates, assignee, re
eiver, 
åepository, or trustee, and having a paid-up capital of not 
lesq than two hundred and fifty thousand dollars, or 
which one hundred thousand dollars shall have been 
actually paid in in cash, may be appointed to act in such 
capacity in like manner as individuals. In all cases in 
which it is required that an executor, administrator, 
guardian, assignee, receiver, depository, or trustee, shall 
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qualify by takIng and subscribing an oath, or in which an 
affidavit Is required, it shall be a sufficient qualification 
by such corporation, if such oath shall be taken and sub- 
'scrlbed, or such affidavit made, by the president or secre- 
tary or manager thereof; and such officer shall be liable 
for the iailure of such corporation to perform any of the 
duties required by law to be performed by individuals act- 
ing in like capacity and 'Subject to like penalties; and such 
corporation shall be liable for such failure to the full 
amount of its capItal stock and upon the bond required 
upon its assuming the trusts provided for herein. En. 
Stats. 1887, 21. 
Act allowing corporation to act as executor: See Civ. 
Code, Appendix, title Cor1)orations. 



1349 
Am'd G 1349. To whom let.ters on proved will to Issue. The 
p. 492.court admitting a will to pro bate, after the same is proved 
and allowed, must issue letters thereon to the persons 
named therein as executors who are competent to discharge 
the trust, who must appear and qualify, unless objection is 
made as provided In section thirteen hundred and fifty- 
one. En. March 11, 1872. 
Cal. Rep. Cit. 88, 308; 120, 346. 
Prob. Act, sec. 41. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, .48. 
Cal. Rep. Clt. 22, 66. 
Letters testamentary, form of: Post, sec. 1360. 
Qualifications of executors: Post, sees. 1387-1407; power& 
before: Civ. Code, sec. 1373. 



1350 I 1350. Who are Incompetent as executors or admlnls- 
Am'd trators. Letters with will annexed to issue, when. No 
J 492. person fs competent to serve as executor who, at the time 
· the will Is admitted to probate, is: 
1. Under the age of majority. 
2. Convicted of an infamous crime. 
S. Adjudged by the court Incompetent to execute the 
duties of the trust by reason of drunkenness, improvitlence, 
or want of understanding or integrity. 
If the sole executor or all the executors are incompetent, 
or renounce, or fail to apply for letters, or to appear and 
qualify, Jetters of a,dmirilstration. with the will annexeQ. 
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must be fssued as desIgnated and provided for the grant of 
letters in cases of intestacy. En. J\1:arch 11, 1872. Am'd. 
1877-8, 111. 
Cal. Rep. Cit. 70, 344; 74, 340; 80, 383; 88, 307; 88, 
808; 88, 312; 108, 488; 108, 489; 118, 279; 120, 343; 
120, 346; 122, 381; 125, 307; 132, 403; 141, 541; 
141, 542. Subd. 3-118, 278. 
Prob. Act, sec. 42. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 631. 
Cal. Rep. Cit. 32, 441. 
Incompetent to serve as executors, mInor: Post, sec. 1354. 
Some of executors unable to act: Post, sec. 1354. 
Marriage, as affecting competency: Post, sec. 1352. 
Letters of administration with will annexed: Post, 
1856. 


sec. 
 1350é 
Enact. 
p.493 

 1351. Interested parties may file obJections. Any per- 
son Interested in a will may file objections in writing, to 
granting lettters testamentary to the persons named as 
1351 
executors, or any of them; and the objections must be Am'd. 
heard and determined by the court. A petition may, at p.493 
the same time, be filed for letters of administration with 
the will annexed. En. March 11, 1872. 
Cat Rep. Cit. 88, 308; 93, 620; 98, 554. 
Probe Act, sec. 43. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 631. 
Letters of administration with will annexed: Post, sec. 
1856. 


I 1352. Married woman may be executrix. A married 
woman may be appointed an executrix. The au(J".J.ority of 
an executrix who was unmarried when appointed is not 
extinguished nor affected by her marriage. :E:.;ù. March 11, 
1872. Am'd. 1891, 136. 
Cat Rep. Cit. 70, 344; 78, 584. 
Pro b. Act, sec. 44. En. April 22, 1850. ReD. 1851, 489. 
En. 1851, 448. Am'd. 1861, 631. 
Cat Rep. Oit. 18, 20. 
Married woman, may be admInistratrix: Post, sec. 1370. 


I 1353. Executor of an executor. No executor of an ex. 
ecutor 'Shall, as S11Ch, be authorIzed to admInister on th& 
estate of the first testator, but on the death of the Bole, or 
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surviving executor of any last wUI, letter! of administra- 
tion with the will annexed, of the estate of the first tes- 
tator. left unadministered, must be issued. En. 
larch 11 
1872. ' 
Cal. Rep. 01 t. 134, 486. 
Pro b. Act. see. 4:15. En. Aprll 22. 1850. Rep. 1851. 489. 
En. 1851. 448. 
Letters ot adm1nIstration with will annexed: Post, sec. 
1356. 



 1354. Letters of administration where minor executor. 
Where a person absent from the state, or a minor, is named 
executor-if there is another executor who accepts the 
trust and qualifies-the latter may have letters testamen- 
tary and administer the estate untn the return of the 
absentee or the majority of the minor, who may then be 
admitted as joint executor. If there is no other executor, 
letters of adm1nistration with the will annexed must be 
granted; but the court may, in its discretion, revoke the.m 
on the return of the absent executor, or the arriva.l of the 
minor at the age of majority. En. March 11, 1872. 
Cat Rep. Oit. 80, 384; 80, 385; 108, 488; 108, 489; 122, 882. 
Prob. Act. see. 46. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 


I 1355. Acts of a portion of executors valid. When all 
the executors named are not appointed by the court, those 
appointed have the same authority to perform all acts and 
discharge the trust, requIred by the will, as effectually for 
every purpose as if all were appointed and should a
t to- 
gether; w'here there are two executors or administrators, 
the act of one alone shall be effectual, tf the other is absent 
from the state, or laboring under .any legal disability from 
serving, or if he has given hIs coexecutor or coadministrator 
authority In writing, to 3.lct for both; and where there ar
 
more than two executors or aàministrators, the act of a 
"majority Is valid. En. March 11, 1872. 
Ca.l. Rep. C1t. 64, 306. 
Pro b. Act, sec. 47. En. Aprll 22. 1850. Rep. 1851, 489. 
En. 1851. Am 'd. 1861, 631. 
- 
Remainder of executors acting, where some incapaci- 
tated, etc..: Post. sec. 1425. 
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Joint authority: Ante, sec. 15. 
Authority of executors, before qualifying: Civ. Code, sec. 
1373; before letters revoked: Post, sec. 1428; powers, etc., 
generally: Post, secs. 1581 et seq.; foreign executor: Post, 
sec. 1913. 
Revocation of pro bate, effect of: Ante, sec. 1331. 
Removals and suspensions: Post, sees. 1436 et seq. 



 1356. Authority of administrators w\th will annexed. 
Letters, how issued. Administrators with the vriI! annexed 
have the same authority over the estate3 which 
xecut'Ors 
named in the will would have, and their R.cts are as effec- 
tual for all purposes. Their letters must he elghed by the 
clerk of the court, and bear the seal theroo!. En. 
lar{;h 11, 
1872. 
Prob. Act, sec. 48. En. April 22, 18bO. -Rep. 18-5
 (89. 
En. 1851, 448. 
Cat Rep. Cit. 32, 441. 
Prob. Act, sec. 49. En. April 22, 18fíG.. Rep. 1851, 489. 
En. 1851, 448. 
Executor of execator: Ante, sec. 1353. 


ARTICLE II. 


FORM OF LETTERS. 


I 1360. Form of letters testamentary. 
fi 1361. Fonn of letters of administration with the witt annexed. 
I 1362. Fonn Qf letters ot adminIstration. 



 1360. Form of letters testamentary. Letters testa- 
mentary must be substantially in the following form: State 
of California., county, or city and county of -. The last 
'\vill of A. B., deceased, a copy of which is hereto annexed, 
having been proved and rocorded in the superior court of 
. the county, or city and county, of -, C. D., who is named 
therein as such, is hereby appointed executor. Witness, G. 
H., clerk of the superior court of the county, or city and 
county, of -, with the seal of the court affixed, the-- 
day of -, A. D. 18-. (Seal.) By order of the court. 
G. H., clerk. En. A!arch 11, 1872. Am'd. 1880, 79. 
Prob. Act, sec. 60. En. April 22, 1850. Rep 1851, 489. 
En. 1851, 448. 
Seal, required: Ante, sec. 153, subd. 2; of courts, gener- 
ally: Ante, sees. 147-153. 
Code Civil Proc.-33. 
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 1361. Form of letters of administration with the will 
annexed. Letters of administration, with the win annexed, 
must be substantially in the following form: State of Cali- 
fornia, county, [or city and 'count.y], of -. The last will 
of A. B., deceased, a copy of 'which is hereto annexed, hav- 
ing been proved and recorded in the superior court of the 
county, or city and county, of -, and there being no 
executor named in the will (or as the case may be), C. D. 
Is hereby appointed administrator with the will annexed. 
Witness, G. H., clerk of the superior caurt of the county, or 
city and county of -, with the seal of the court affixed, 
the - day of -, A. D. 18-. (Seal.) B'y order of the 
court. G. H., clerk. En. March 11, 1872. .Am1'd. 1880, 79. 
Pro b. Aet, sec. 51. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 



 1362. Form of letters of administration. Letters of 
administration must be signed by the clerk, under the seal 
of the court, and substantially in the following form: State 
of California, county, or city and county, of -. C. D. is 
hereby appointed a(}ntinistrator of the estate of A. B., de- 
ceased. (Seal.) Witness, G. H., clerk of the superior court 
of .the county, or city and county, of -, with the seal 
thereof affixed, the - day of -, A. D. 18-. By order 
of the court. G. H., clerk.. En. March 11, 1872. Am'd. 
1880, 79. 
Cal. Rep. Cit. 64, 10; 122, 41. 
Prob. Act, sec. 71. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
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ARTICLE III. 


LETTERS OF ADMINISTRATIO
. TO WHOM AND THE ORDER 
IN WHICH THEY ARE GRA..'iTED. 


11265. Order of persons entitled to administer. Partner not to admln- 
Ister. 
1 1366. Preterence of persons equal1y entitled. 
I 1361. In discretion ot court to appoint administrator, wben. 
11368. When minor or incompetent entitled, who appolllted admin- 
istrator. 
I 1369. Who are Incompetent to act as admtnlstratora. 
1 1370. Ma.rr1ed woman ma.y be administratrix. 



 1365. Order of persons entitled to administer. Part- 
ner not to administer. Administration of the estate of a 
1365 
person dying intestate must be granted to some one or Am'd. 
more of the persons hereinafter mentioned, the relatives of p. 493 
the deceased being entitled to administer only when they 
are entitled to succeed to his personal estate, or some por- 
tion thereof; and they are, respectively, entitled thereto in 
the following order: 
L The surviving husband or wife, or some competent per- 
son whom he or she may request to have appointed. 
2. The children. 
3. The father or mother. 
.. The brothers. 
5. The sisters. 
6. The grandchildren. 
7. The next of kin entitled to share In the distribution of 
the estate. 
8. The public administrator. 
9. The creditors. 
10. Any person lê
any competent. 
If the decedent was a member of a partnership at the 
time of his decease, the survi vin'g partner must in no case 
be appointed administrator of his estate. En. March 11, 
1872. Am'd. 1875-6, 102; 1&77-8, 111. 
Cal. Rep. Cit. 46, 574; 52, 539; 54, 216; 54, 217; 56, 420; 
57, 82; 64, 227; 65, 309; 72, 165; 72 166; 74, 340; 
74, 341; 76, 297; 88, 620; 93, 612; 97, 340; 97, 341; 
97, 342; 97, 428; 97, 429; 100, 80; 103, 588; 100, 455; 
108, 488; 110, 410; 114, 465; 118, 278; 118, 279; 127. 661; 
127, C62; 135, 8; 136, 111; 136, 113; 141, 542; 143, 442; 
143, 445; 143, 446; 143, 608; 146, 593. Subd. 1-78, 
685; 120, 346; 120, 349; 122, 163; 122, 164; 122, 165; 
132, 309. Subd. 2-132, 402; 132, 403. SuM 4-143, 
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440. Sub-d. 7-13G, 112. Subd. 8-120, 343; 122, 163. 
Subd. 10-53, 245. 
Pro b. Act, sec. 52. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1855, 133; 1861, 631; 1864, 522. 
Cal. Rep. Cit. 7, 232; 7, 230; 16, 165; 16, 367; 16, 164; 
17, 536; 25, 515; 34, 468. 
Public administrators, generally: Post, secs. 1726 et seq. 
Incompetent persons: Post, secs. 1369, 1370. 
Recommendation by one entitled to administer: Post, 
sec. .1379. 


I 1366. Preference of persons equally entitled. Of sev- 
eral persons claiming and equally entitled to administer, 
males must be preferred to females, and relatives of the 
whole to those of the half blood. En. March 11, 1872. 
Cal. Rep. Cit. 132, 402; 141, 542. 
Pro b. Act, sec. 53. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 


fi 1367. In discretion of court to appoint administrator, 
when. When there are several persons equally entitled to 
the administration, the court may grant letters to one or 
more of them; and when a creditor is claiming letters, the 
court may, in its discretion, at the request of another cred- 
itor, grant letters to any other person legally competent. 
En. 
Iarch 11, 1872. 
Cat Rep. Cit. 46, 574; 132, 402; 143, 440; 143, 443; 143, 
445; 143, 446. 
Pro b. Act, 'sec. 54. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1864, 368. 


I 1368. When minor or incompetent entitled, who ap- 
pointed administrator. If any person entitled to adminis- 
tration is a minor or an incompetent person, letters must 
be granted to his or her guardian, or any other person 
entitled to letters of administration, in the discretion of 
the court. En. March 11, 1872. Am'd. 1893, 52. 
Cal. Rep. Cit. 80, 384; 97, 429; 103, 430; 143, 439; 143, 
440; 143, 441; 143, 443; 143, 444; 143, 445; 143, (46. 
Prob. Act, sec. 57. En. April 22, 1850. Rep. 1851, 48:1. 
En. 1851, 448. Am'd. 1870, 637. 
Guardian of minor: Ante, secs. 372, 373, post, sees. 
1747. 1759. 
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 1369. Who are incompetent to act as administrators. 
No person is competent or entitled to serve as adminis- 
trator or administratrix v,rho is: 
1. Under the age of majority. 
2. Not a bona fide resident of the state. 
3. Convicted of an infamous crime. 
4. Adjudged by the court incompetent to execute the 
duties of the trust by reason of drunkenness, improvidence, 
or want of understanding or integrity. En. ?\larch 11, 1872. 
Am'd. 1877-8, 112. 
Cal. Rep. Cit. 54, 216; 54, 217; 63, 459; 63, 460; 64, 228; 
72, 165; 80, 383; 88, 620; 93, 612; 97, 429; 103, 587; 
104,624; 110, 410; 142,130; 142,131; 142, 132.; 142, 133; 
143, 440; 143, 441; 143, 445. Subd. 2-120, 638; 122, 
381. 
Prob. Act, sec. 55. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 632. 
Revoking letters: See sec. 1383, post. 



 1370. Married woman may be administratrix. A mar.. 
ried woman may be appointed administratriL When an 
unmarried woman appointed adn1inistratrix marries, her 
authority is not thereby extinguished. En. March 11, 1872. 
Am'd. 1891, 11. 
Cal. Rep. Cit. 132, 310; 132, 311. 
Prob. Act, sec. 56. En. AprIl 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1866, 765; 1870, 636; 1872, 94.- 
Married woman as executrix: Ante, sec. 1352. 


ARTICLE IV. 


PETITION AND CONTEST FOR LETTERS., AND ACTION THERE.. 
ON. 


I 1:rï1. Application!!!. how made. 

 1
72. V,Then granted. 

 1373. Clerk of court must set day for hearing. Notice of application. 

 1374. Contesting application. 

 1375. Hearing of appl1caUon. 

 1376. Evidence or notice. 

 1377. Grant to any applicant. 
I 1378. \Vhat proofs must be made before granting letters 
t adminIs- 
tration. 
I 13'n. Letter!! may be granted to others than those entitlc\.\ 



 1371. Applications, how made. Petitions for Iettf'rs 
1371 
of administration must be in writing, signed by the appli- Am'd. 
p.493 
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cant or his counsel, and filed with the clerk of the court, 
sta ting the facts essential to give the court jurisdiction of 
the case, and when known to the applicant, he must state 
the names, ages, and residence of the heirs of the decedent, 
and the value and character of the property. If the juris- 
dictional facts existed, but are not fully set forth in the 
petition, and are afterward proved in the course of ad- 
ministration, thè decree or order of administration and 
subsequent proceedings are not void on account of such 
want of jurisdictional averments. En. March 11, 1872. 
CaI. Rep. Cit. 71, 522; 76, 297; 100, 80. 
Pro b. Act, sec. 58. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 632. 
Orders and decrees need not recite the facts: Post, sec. 
1704. 



 1372. When granted. Letters of administration may 
be granted by the court at any time appointed for the 
hearing of the application, or at any time to which the 
hearing is continued or postponed. En. March 11, 1872. 
Am'd. 1880, 79. ' 
Prob. Act, sec. 59. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 



 1373. Clerk of court must set day for hearing. Notice 
of appl ication. When a petition praying for letters of ad- 
ministration is filed, the clerk of the court must set the 
petition for hearing by the court, and give notice thereof 
by causing notices to be posted in at least three public 
places in the county, one of which must be at the place 
where the court is held, containing the name of the deced- 
ent, the name of the applicant, and the time at which the 
application will be heard: Such notice must be given at 
least ten days before the hearing. En. March 11, 1872. 
Am'd. 1880, 80; 1891, 427. 
Cat Rep. Cit. 84, 109; 105, 182; 142, 552. 
Prob. Act, sec. 60. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Posting notice-s: Compare, ante, sec. 1303. 


I 1374. Contesting application. Any person interested 
may contest the petition, by filing written opposition there- 
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to, on the ground of the incompetency of the applicant, or 
may assert his own rights to the administration, and pray 
that letters be issued to himself. In the latter case the 
contestant must file a petition, and give the notice required 
for an original petition, and the court must hear the two 
petitions together. En. March 11, 1872. . 
Cal. Rep. Cit. 98, 554; 100, 80; 122, 163; 142, 133; 142, 
552. 
Probe Act, sec. 61. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 632. 
Cal. Rep. Cit. 28, 186. 
Incompetency of the applicant: Ante, sec. 1369. 
Persons entitled to administer: Ante, sec. 1365. 


I 1375. Hearing of application. On the hearing, it be- 
ling first proved that notice has been given as herein re- 
quired, the court must hear the allegations and proofs or 
the parties, and order the issuing of letters of administra- 
tion to the party best entitled thereto. En. March 11, 1872. 
CaÏ. Rep. Cit. 100, 80. 
Pro b. Act, SM. 62. En. April 22, 1850. Rep. 1851. 489. 
En. 1851, 448. 
Ca!. Rep. Ci t. 34, 468. 
Proof of notice: Compare, ante, sec. 1306. 
Conclusive evidence: Post, sec. 1376. 


I 1376. Evidence of notice. An entry in the minutes of 
the court, that the required proof was made and notice 
given, shall be conclusive evidence of the fact of such 
notice. En. March 11, 1872. 
Prob. Act, sec. 63. En. April 22, 1850. Rep. 1851. 489. 
En. 1851, 448. 
CaL Rep. Cl t. 7, 234; 7. 238. 



 1377. Grant to any applicant. lÆtters of administra- 
tion must be granted to any applicant, though it appears 
that there are other persons having better rights to the 
administration, when such persons fail to appear and claim 
the issuing of letters to themselves. En. March 11, 1872. 
Cat Rep. Cit. 56, 410; 120, 348. 
Pro b. Act, see. 64. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. C1t. 'I, 23L 
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Other persons having better rights-May procure revoca- 
tion: Post, sees. 1383-1386. 



 1378. What proofs must be made before granting let- 
ters of administration. Before letters of administration 
are granted on the estate of any person who is represented 
to have '<lied intestate, the fact of his dying intestate must 
he proved by the testimony of the appIi-cant or others; and 
the court may also examine any other person concerning 
the time, place, and IDa nner of his death, the place of his 
residence at the time, the value and character of his prop- 
erty, and whether or not the decedent left any will, and may 
compel any person to attend as a witness for that purpose. 
En. Marc
 11, 1872. 
Prob. Act, sec. 65. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 632. 
Witness-Compelling atten'<lance of: Post, sees. 1985 et 
seq. 



 1379. Letters may be granted to others than those 
entitled. Administration may be granted to one or more 
competent persons, although not otherwise entitled to the 
same, at the written request of the person entitled, filed in 
the court. When the person entitled is a nonresident of 
the state, affitdavits, taken ex parte before any officer 
authorized by the laws of this state to take 3Jcknowledg- 
ments an.d administer oaths out of this state, may be 
received as prima facie evidence of the identity of the 
party, if free from suspicion, and the fact is established to 
the satisfaction of the court. En. March 11, 1872. Am'd. 
1877 -8, 112; 1880, 113. 
Cal. Rep. Cit. 53, 245; 54, 217; 56, 420; 57, 82; 63, 459; 
63, 460; 64, 228; 72, 166; 93, 613; 97, 340; 97, 341; 
97, 342; 97, 343; 97, 429; 104, 624; 120, 346; 122, 164; 
122, 165; 135, 8; 141, 541; 143, 445. 
Pro b. Act, sec. 66. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 632. 
Cal. Rep. Cit. 16, 164; 16, 165; 28, 186. 
Proof of identity.-Affidavits: Post, sees. 2009-2015; depo- 
sitions out of the state: Post, sees. 2024-2028; prima facie 
evidence: Post, see.. 1833. 
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ARTICLE V. 


REVOCATION OF LETTERS AND PROCEEDINGS THEREFOR. 



 1
83. Revocation of letters of administration. 

 1384. When petition filed, citation to issue. 

 1385. Hearing of petition for revocation. 

 ]
8ô. Prior rights or relatives entitles them to revoke prior letters. 



 1383. Revocation of letters of administration. When 
letters of ad'ministration have been granted to any other 
person than the surviving hl1sband or wife, child, father, 
mother, brother, or sister of the intestate, anyone of them 
who is competent, or any competent person at the written 
request of anyone of them, may obtain the revocation of 
the letters, and be entitled to the administration, by pre- 
senting to the court a petition praying the revocation, and 
that letters of administration may be issued to him. En. 
March 11, 1872. Am'd. 1880, 80. 
Cat Rep. Cit. 56, 327; 72, 166; 84, 110; 88, 481; 97, 342; 
98, 535; 99, 375; 108, 487; 108, 488; 108, 489; 120, 349; 
122, 16.; 142, 130; 147, 345. 
Prob. Act, sec. 67. En. Apri1 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1870, 400. 
Cat Rep. Cit. 16, 165. 
Persons incompetent: Ante, secs. 1369, 1370. 
Revocation: See sees. 1386, 1436-1440, post. 



 1384. When petition filed, citation to issue. When 
such petition is filed, the clerk must, in ad'Ò.ition to the no- 
ti
e provided in section thirteen hundred and seventy-three, 
issue a citation to the administrator to appear and answer 
the same at the time appointed for the hearing. En. March 
11, 1872. Am'd. 1873-4, 359. 
Cal. Rep. Cit. 56, 327; 72, 24; 120, 349; 120, 384. 
Prob. Act, sec. 68. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 18G1, 633. 
Citation-Generally: Post, sees. 1707-1711. 



 1385. Hearing of petition for revocation. At the time 
appointed, the citation having been duly served and re- 
turned, the court must proceed to hear the allegations 8.nd 
proofs of the parties; and if the right of the applicant is 
established. and he is competent, letters of aKlministration 
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must be granted to him, and the letters of the former ad- 
ministrator revoked. En. March 11, 1872. 
Cal. Rep. Cit. 56, 327; 120, 349; 142, 130. 
Prob. Aet, sec. 69. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 


fi 1386. Prior rights of relatives entitles them to revoke 
prior letters. The surviving husband or wife, when letters 
of administration have been granted to a child, father, 
brother, or sister of the intestate; or any of such relatives, 
when letters have been granted to any other of them, may 
assert his prior right, and obtain letters of administration, 
and have the letters before granted revoked in the manner 
prescribed in the three preceding sctions. En. March 11, 
1872. 
Cal. Rep. Cit. 56, 327; 120, 349; 132, 310. 
Prob. Act, sec. 70. En. April 22, 1850. Rep. 1851, 489. 
En. 1&51, 448. Am'd. 1870, 400. 


OATHS AND BONDS OF EXECUTORS AND ADMINISTRATORS. 


ARTICLE VI. 


G 1387. 
n 1388. 

 1389. 

 1390. 

 1391. 
I 1392. 
I 1393. 
I 1394. 
I 1395- 

 13rJ6. 

 1397. 

 1398. 

 1399. 

 1400. 

 HOl. 

 1402. 

 1403. 

 1404. 

 1405. 

 1406. 
t 1Mn. 


Administrator or executor to take oath. Lettera and bond to 
be recorded. 
Bon.d of administrators. form and requiremenu of. 
Additional bonds. when required. 
Conditions of bonds. 
Separate bonds, where more than one adminlstr8.t<<. 
Several recoveries may be had on same bond. 
Bonds, an:l justification of sureties on. Must be approved. 
Citation and requirements of judge on deficient bond. 
Additional secw.ity. 
Right ceases, when sufficient security not given. 
When bond may be dispensed wi th. 
PeU tion showing failing sureties and asking for further bond,. 
Citation to executor, etc., to show cause against such appli- 
cation. 
Further security may be ordered. 
Neglecting to obey order. 
Suspend ing powers of executor. etc. 
Further security ordered without application of par
 1a 1ater- 
est. 
Release of BUreties 
New sureties. 

eglect to give new surettes forfeits letters. 
A pp 1ica tion to be \1eterm1ned any time. 
Llablllty OD bond. 



 1387. Administrator or executor to take oath. Let- 
ters and bond to be recorded. Befor
 letters testamentary 
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or of administration are issued to the executor or aùminis- 
trator, he must take and subscribe an oath before some of- 
:fleer authorized to administer oaths, that he will perform, 
according to law, the duties of executor or administrator, 
which oath must be attached to the letters. All letters 
testamentary and of administration issued to, and all bonds 
executed by, executors or 8fd:ministrators, with the affidavits 
and certificates thereon, must be forthwith recorded by the 
clerk of the court having jurisdiction of the estates, in 
books to be kept by him in his office for that purpose. En. 
March 11, 1872. 
Cat Rep. Cft. 96, 593. 
Prob. Act, sec. 72. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861. 663; 1863, 23. 
CaI. Rep. Cft. 84, 468; 34, 4C9. 



 1388. Bond of administrators, form and requirements 
of. Every person to whom letters testamentary or of ad- 
ministration are directed to issue must, before receiving 
them, execute a bond to the state of California, with two 
or more su1ftcient sureties, to be approved by the superior 
court, or a judge thereof. In form, the bond must be joint 
and several, and the penalty must not be less than twi.ce 
the value of the personal property, and twice the probable 
value of the annual .rents, profits, and issues of real prop- 
erty belonging to the estate, which values must be ascer- 
tained by the superior court, or a judge thereof, by exam- 
ining on oath the party applying, and any other persons. 
En. March 11, 1872. Am'd. 1880, BO. 
Ca!. Rep. Cit. 101, 128; 112, 267; 127, 661; 127, 662. 
Prob. Act, eec. 78. En. April 22, 1850. Rep. 1861, 489. 
En. 1851, 4(8. Am'd. 1864, 368. 
Sureties: Post, se
. 1393, 1394, 1397-1400, 1403, 1404, 1407. 
Approved by judge, at chambers: Ante, sec. 166. 
Bond-condition of: Post, sec. 1390; separate, when: Post, 
sec. 1391; recovery on: Post, sees. 1392, 1407; not required, 
when: Post, sec. 1396; further security: Post, sees. 1389, 
1394-1402; stands as undertaking on appeal: Sec. 965. 
Bon-d, reduction of, on deposit of personal securities with 
certain corporations: See act of April 6, 1891" Stats. 1891, 
p. 490, see. '- 
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I 1389. AddItIonal bonds, vt/hen requIred. The superior 
court, or a judge thereof, must require an additional bond 
whenever the sale of any real estate belonging to an estate 
is ordered; but no such additional bond must be required 
when it satisfactorily appears to the court that the penalty 
of the bond given before receiving letters, or of any bond 
given in place thereof, is equal to twice the value of the 
personal property remaining in or that will come into the 
possession of the executor or administrator, including the 
.annual rents, profits, and issues of real estate, and tv/ice 
the prohable amount to be realized on the sale of the real 
estate ordered to be sold. En. March 11, 1872. Am'd. 1880, 
80. 
Ca!. Rep. Clt. 50, 309; 123, 438. 
Additional bond may be required of public administrator: 
Post, se'c. 1727. 

 1390. Conditions of bonds. The bond must be condi. 
tioned that the executor or administrator shall faithfully 
execute the duties of the trust according to law. En. March 
11, 1872. 
Duties of the trustee: Post, sees. 1581 et seq. 


i 1391. Separate bonds, where more than one admInis- 
trator. When two or more persons are appointed execu- 
tors or ad:ministrators, the superior court, or a judge there- 
of, must require and take a separate bond from each of 
them. En. M,ar.ch 11, 1872. Am'd. 1880, 80. 
Ca!. Rep. Clt. 74, 213. 
pr ob . Act, sec. 74. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 


I 1392. Several recoverIes may be had on same bonda 
The bond shall not be void upon the first recovery, but 
may be sued and recovered upon from time to time, by 
any person aggrieved, in his own name, until the whole 
penalty is exhausted. En. 
iarch 11, 1872. 
Prob. Act, sec. 75. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
In his own name, party beneficially interested: Ante, sec. 
867. 
Kind of money, payable under bond: Post, sec. 1407. 
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I 1393. Bonds, and justification of sureties on. Must 
be 
'Pproved. In all cases where bonds or undertakings 
are required to be given, under this title, the sureties must 
jUDtify thereon in the same manner and in like amounts 
as reQuired by sBction ten hundred and fifty-seven of this 
code, and the certificate thereof must be attached to and 
filed and recorded with the bond or undertaking. All such 
bonds and undertakings must be approved by a judge of 
the superior court before being filed or recorded. En. 
March 11, 1872. Am'd. 1880, 81. 
Prob. Act, sec. 76. En. April 22, 1850. R,ep. 1851, 489. 
En. 1851, 448. Am 'd. 1855, 299; 1861, 633; 1862, 424; 1864, 
8G8. 
Approved by judge, at chambers: Ante, sec. 166. 
Examination of sureties, when Qualifications questioned: 
Post, sec. 1394. 



 1394. Citation and requirements of judge on deficient 
bond. Additional security. Before the judge approves 
any bond requIred under this title, and after its approval, 
he may, of his own motion, or upon the motion of any per- 
son interested in the estate, supported by affidavit that the 
sureties, or some one or more of them, are not worth as 
much as they have justified to, order a citation to issue 
requiring such sureties to appear before him at a designated 
time and place, to be examined touching their property 
and its value; and the judge must, at the same time, cause 
a notice to be Is.sued to the executor or administrator 
requiring his appe.arance on the return of the citation; 
2.nd on Its return he may examine the sureties and such 
witnesses as may be produced, touching the property of the 
sureties and its valu
; and if, upon such examination, he 
1-::; satisfied that the bond is Insufficient, he lTIUst require 
sufficient additional securIty. En. I\larch 11. 1872. Am'd. 
1873-4, 859; 1880, 81. 
Cal. Rep. Cit. 72, 24; 111, 156. 
Citations: Post, sees. 1707, 1711. 
Additional security. effect of failure to give, In time: 
Post, sec. 1396. 
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 1395. Right ceases, when sufficient security not 
given. If sufficient security is not given within the tirp.c 
fixed by the judge'8 order, the right of such executor or ad- 
ministrator to the administration shall 
easc, and the per- 
son next entitled to the administration on the estate, who 
will execute a sufficient bond, must be appointed to the ad- 
ministration. En. March 11, 1872. 
Cal. Rep. Cit. 111, 157; 111, 158. 



 1396. When bond may be dispensed with. When it 
is expressly provided in the will that no bond shall be re- 
quired of the executor, letters testamentary may issue, and 
sales of real estate be made and confirmed without any 
bond, unless, the court, for good cause, require one to be 
executed; but the executor may at any time afterward, (if 
it appear from any cause necessary or proper), be re- 
quired to file a bond, as in other cases. En. March 11, 
1872. Am 'd. 1873-4, 360. 
Cal. Rep. Ci t. 53, 20. 
Prob. Act, sec. 77. En. April 22, 1850. Rep. 1851, 489. 
En. 1851 J 448. Am'd. 1864, 369. 



 1397. Petition showing failing sureties and asf<lng 
for further bonds. Any person interested in an estate 
may, by verified petition, represent to the superior court, 
or a judge thereof, that the sureties of the executor or 
administrator thereof have become, or are becoming, in- 
solvent, or that the.y have removed, or are about. to re- 
move, from the state, or that from any other cause the 
bond is insufficient, and ask th.at further security be re- 
quired. En. March 11, 1872. A.m'd. 1880, 81. 
Cal. Rep. Cit. 64, 39; 146, 171. 
Prob. Act, sec. 78. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Ca1. Rep. Cft. 68, 86. 
Ask further security, eourt may: Poot, sec. 140%. 



 1398. Citation to executor, etc., to show cause aga1ns1 
such application. If the court, or a judge thereot is salis- 
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1100 that the matter requires investfgattoD, 8. cit
tion must 
be issued to the executor or administrator, requiring him 
to appear, at a time and pla.ce to be therein specified, 
to show cause why he should not give further security. 
The citation must be served personally on the exeootor 
or administrator, at least five days before the return 
day. If he has absconded, or cannot be found, it may be 
served by leaving a copy of it at his place of residence, 
or by such publication as the court or a jITdge thereof may 
order. En. March 11, 1872. Am'd. 1880, 81. 
Cal. Rep. Cit. 72, 24; 116, 451. 
Prob. Act, sec. 79. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Olt. 68, 86. 


I 1399. Further security may be ordered. On the re- 
turn of the citation, or at such other time as the judge may 
appoint, he must proceed to hear the proofs and alleg.ations 
of the parties. If it satisfactorily appears that the security 
is from any cause insuffi'cient, be may ,make an order re- 
quiring the executor or administrator to give further se- 
curity, or to file a new bond in the usual fOrIn, within a 
reasonable time, not less than fiye days. En. March 11, 
1872. 
Prob. Aet, sec. 80. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Ca.l. Rep. Cit. 68, 86. 


fi 1400. Neglecting to obey order. If the executor or 
aKlministrator neglects to comply with the order within 
the time prescribed, the judge m'llst, by order, revoke his 
letters, and his authority must thereupon cease. En. March 
11, 1872. 
Prob. Act, sec. 81. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. a8, 86. 



. 
401.. Suspending þowers of executor, etc. When a 
petItIon IS presented praying that an executor or admin- 
istrator be required to give further security, or to give oond, 
where by the terms of the will no bond was originally re- 
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quired, and it i
 alleged on oath that the executor or ad- 
ministrator is wasting the property of the estate, the judge 
may, by order, suspend his powers until the matter can 
be heard anad determined. En. March 11, 1872. 
Cal. Rep. Cit. 53, 20. 
Probe Act, sec. 82. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 


- 
G 1402. Further security ordered without ap?lication of 
party in interest. When it comes to his knowledge that 
the bond of any executor or a-dministrator is from any cause 
insufficient, the judge, without any application, must cause 
him to be cited to appear and show cause why he shoulù 
not give further security, and must proceed thereon as upon 
the .application of any person interested. En. March 11, 
1872. Am'd. 1880, 81. 
Cal. Rep. Cit. 64, 39; 116, 451; 127, 662; 146, 171. 
Prob. A.ct, sec. 83. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 



 1403. Release of sureties. When a surety of any 
executor or administrator desires to be released from 
responsibility on account of future acts, he may make 
application to the superior court, or a judge thereof, for 
relief. The court or judge must cause a citation to the 
executor or administrator to be issued, an-d served per- 
sonally, requiring him to appear at a time and place to 
be therein specified, and to give other security. If he has 
ab&conded, left, or removed from the state, or if he cannot 
be found, after due diligence and inquiry, service m.ay be 
made as provided in section one thousand three hundred 
and ninety-eight. En. March 11, 1872. A'm'd. 1880, 82. 
Cal. Rep. Cít. 64, 40; 72, 24; 107, 213; 116, 451; 146, 170. 
Probe Act, sec. 84. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 633. 



 1404. New sureties. If new sureties be given to the 
satisf
tion of the judge, he may thereupon make an order 
that the sureties who applied for relief shall not be liable 
on their bond for any subsequent act, default, or misconduct 
of the executor or administrator. En. March 11, 1872. 
Cal. Rep. Cit. 65, 594; 67, 383; 107, 213. 
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Prob. Act, sec. 85. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 


I 1405. Neglect to give new sureties forfeits letters. 
If the exe-cutor or administrator neglects or refuses to 
give new sureties, to. the satisfaction of the judge, on the 
return of the citation, or within such reasonable time as 
the judge shall allow, unless the surety making the appli- 
cation shall consent to a longer extension of time, the 
oourt or judge must, by order, revoke his letters. En. 
March 11, 1872. 
Prob. Act, sec. 86. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 634. 



 1406. Application to be determined any time. The 
.applications authorized by the nine preceding sections of 
this chapter may be heard and determined at any time. All 
orders made therein must be entered upon the minutes 
of the court. En. March 11, 1872. Am'd. 1880, 82. 
Prob. Act, sec. 87. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 



 1407. Liability on bond. The liability of principal 
and sureties upon the bond of any executor, administr.ator, 
or guardian, is in all cases to pay in the kin-d of money or 
currency in which the principal is legally liable. En. 
Stats. 1873-4, 361. 
Cal. Rep. Cit. 76, 299. 


ARTICLE VII. 


SPECIAL AD
fINISTR_\TORS AND THEIR POWERS AND DUTIES 



 1411. Special administrator, when appointed. 

 14'12. Special letters may Issue at any time. 

 1413. Prcference given to pcrsons entitkò to letters. 

 1414. Special administrator to give bond and take oath. 

 1415. Duties of special administrator. 

 1416. When If'tters testamcntary or of administration are granted 
special administrator's powers cease. 
I 1417. Special administrator to rcnder account. 



 1411. Special adnlinistrator, when appointed. When 
there is delay in granting letters testanlentary or of ad- 
ministration from any cause, or when su-ch letters art3 
Code Civil Proc.-34. 
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granted Irregularly, or no suffi
ient bond is filed as re- 
Quired, or when no application is made for sueh letters, or 
when an executor or administrator dies, or is suspended, or 
removed, the superior court, or a judge thereof, must ap- 
point a special administrator to collect and take charge 
of the esta.te of the decedent in whatever county or coun- 
ties the same may be found, and to exereise such other 
powers as ma.y be necessary for the preservation of the es- 
tate; or he may direct the publie administrator of his 
county to take charge of the estate. En. March 11, 1872. 
Am'd. 1880, 82. 
Cal. Rep. Cit. 70, 344; 86, 73; 94, 568; 98, 66; 106, 43J; 
111, 158; 142, 118; 142, 433. 
Prob. Act, sec. 88. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448.. Am'd. 1855, 133. 
Ca.l. Rep. Cit. 7, 231; 22, 67. 
Prdb. Act, see. 95. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 20, 81L 
Frob. Act, sec. 282. En. April 22, 18.50. Rep. 1851., (89.., 
En. 1851, 448. Am' d. 1861, 652. 


I 1412. Special letters may issue at any tl
. The ap- 
pointment may be made at any time, and without notice, 
and must be mooe by entry upon the minutes of the court 
specifying the powers to be exercised by the administrator. 
Upon sueh order being entered, and after the person ap- 
pointed has gi-ven bond, the clerk must issue letters of 
administration to 'such person in conformity with the order. 
En. March 11, 1872. Am'd. 1880, 82. 
Cal. Rep. Cft. 78, 301. 
Prob. Act, see. 89. En. April 22, 1850. Rep. 1851. 489. 
En. 1851, 448. 
Cal. Rep. Cit. 22. 61. 
Oath and bond: Post, sec. 1414. 


G 1413. Preference given to persons entitled to letters. 
In making the appointment of a special administrator, 
the court or judge must give preference to the person en- 
titled to letters testamentary or of administration, but 
no appeal must be allowed from the ap:pointment. En. 
March 11, 1872. Am'd 1880, 82. 
Ç)al. Rep. Cit. 73, 203; 142, (33. 



w 


EXECU'tÖRS, 
rré. 


I 
 1414-141ß 


Prob. Act, sec. 90. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 97, 570. 
Persons entitled to letters: Ante, secs. 1365 et seq. 



 1414. Special administrator to give bond and take 
oath. Before any letters issue to any special adminis- 
trator, he must give bond in su.ch sum as the court or judge 
lnay direct, with sureties to the satigf.
tion of the court or 
judge, conditioned for the faithful performance of his 
duties; and he must take the usual oath, and have the 
S3JIIle indorsed on his letters. En. 
1a.rch 11, 1872. Am'd. 
1880, 82. 
Frob. Act, sec. 91. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Oath and bond of administrator, ate.: Ante, sees. 1381- 
1407. 



 1415. Duties of special administrator. The special 
a'dministrator must collect and preserve for the executor or 
administrator, all the goods, chattels, debts, and effects of 
the decedent, all in.comes, rents, issues, and profits claims, 
and demands of the estate; must take the charge and 
management of, enter upon and preserve from damage, 
waste, and injury, the real estate, and for any such and 
all necessary purp()ses may commence and maintain or 
defend suits and other legal proceedings as an admin- 
istrator; he may sell such perishable property as the court 
may order to be 801'<1, and exercise such other powers as 
are conferred upon him by his appointment, but in no case 
is he liable to an aetion by any creditor on a claim against 
the decedent. En. March 11, 1872. Am'd. 1880, 83. 
Cal. Rep. Cit. 50, 302; 69, 240; 106, 431; 106, 432; 106, 433. 
Pro b. Act, sec. 92. En. April 22, 1850. Rep. 1851, "89. 
En. 1851, 448. Am'd. 1861, 634. 
Cal. Rep. Clt. 7, 232. 



 1416. When letters testamentary or of administration 
are granted, special administrator's powers cease. \Vhen 
letters testamentary or of administration on the estate 
of the decedent have been granted, the po,vers of the 
special administrator cease, and he must forthwith deliver 
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to the executor or administrator all the property and ef- 
fects of the decedent in his h.ands; and the executor or 
administrator may prosecute to final judgment any suit 
commenced by the special administrator. En. March 11, 
1872. 
Ca.!. Rep. Cit. 142, 433. 
Prob. Act, sec. 93. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
1417 
m'd. 
 1417. Special administrator to render account. The 
, 494 special administrator must render an account, on oath, of 
his proceedings in a like manner as other administrators 
are required to do. En. March 11, 1872. 
Cal. Rep. Cit. 69, 241. 
Frob. Act, sec. 94. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Account of administrator, etc.: Post, sers. 1622 et seq. 


ARTICLE VIII. 


WILLS FOUND AFTER LETTERS OF ADMI
ISTRATION 
GRANTED. AND MISCELLANEOUS PROVISIONS. 


11m. On proof of will, after grant of letters of administration. let- 
ters revoked. 
fi 14
. Power of executor in such a case. 
11425. Remaining administrator Or executor to continue when his col- 
leagues are disqualified. 
fi 1426. Who to act when all acting are incompetent. 
g 1427. Executor or administrator tnay resign, when. Court to appoint 
successor. Liability of outgoer. 
I 1428. All acts of executor. etc., valid until his power Is revoked. 

 1429. Transcript of court minutes to be evidence. 
1423 

m'd. fi 1423. On proof of will, after grant of letters of admin- 
· 494 istration, letters revoked. If, after granting letters of ad- 
ministration on the ground of intestacy, a will of the de- 
cedent is duly proved and allowed by the court, the letters 
of administration must be revoked, an-d the power of the 
administrator ceases, and he must render an account of his 
administration within such time as the court shall direct. 
En. March 11, 1872. 
Prob. Act, sec. 98. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 

unt of administration: Secs. 1622 et seq. 
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 1424. Power of executor in such a case. In such ca
e, 
the executor or the administrator with the will annexed is 
entitled to demand, sue for, recover and collect all the 
rights, goods, chattels, debts and effects, of th9 decedent 
remaining unadministered, and may prosecute to final 
judgment any suit commenced by the administrator before 
the revocation of his letters of administratioi1. En. l\iarch 
11, 1872. 
Prob. Act, sec. 99. En. April 22, 1850. Rep.' 1851, 489. 
En. 1851, 448. 



 1425. Remainvng administrat
r 
.. executor to cun- 
tinue when his colleagues are disqualifiecl'. In case ary 
one of several executors or administrators to whom letters 
are grant
d, dies, becomes lunatic, is convicted of an in- 
famous crime, or otherwise becomes incapable of executing 
the trust; or in case the lett
rs testamentary or of admin- 
istration are revokoo or annulled, with respect to anyone 
executor or administrator, the remaining executor or ad- 
ministrator must proceed to complete the execution of the 
will or administration. En. 1.Iarch 11, 1872. 
Cal. Rep. Cit. 68, 283; 99, 218; 108, 4g8. 
Pro b. Act, sec. 96. En. April 22, 1850. Rep. 1851, 489. 
En. 1851. 448. 
Cal. Rep. Cit. 20, 311. 



 1426. Who to act when aU acting are Incompetent. 
If all su.ch executors or administrators die or become in- 
capable, or the power and authority of all of them is re- 
voked, the wurt must issue letter<; of administration, with 
the will annexed or otherwise, to the widow or next of kin, 
or others, in the same order and manner as is directed in 
relation to original letters of administration. The admin- 
istrators so appointed must give bond in tbe 1ike penalty, 
with like sureties and conditions, as hereinbefore re- 
quired of administrators, and shall have the like power 
and authority. En. 1\larch 11, 1872. Am'd. 1880, 83. 
Cal. Rep. Cit. 68, 283; 99, 218; 108, 488; 112, 16. 
Prob. Act, sec. 97. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Oa.l. Rep. Cil. 3
 
u. 
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Letters or administration-Order and manner of grant- 
ing: Ante, secs. 1365 et seq.; with will annexed: Ante, sec. 
1356. 
Oath a.OO bond: Ante, sees. 1387-1407. 
Power and authority: Post, sees. 1581 et seq. 


I 1427.. Executo
 or administrator may resign, wh

. 
Court to appoint successsor. Liability of outgo
t. Any 
executor or administr:ator may, at any time, by writing, 
fì] ed in the superior court, resign his appointment, havinf5 
first settled his aocounts and deIiver9d up all the est
te 
to the person whom the court shall appoint to receive the 
same. If, however, hy reason of any delays in such 8dÌ- 
tlement and delivery up of the estate, or for any otber 
cause, and circumstances of the estate or the rights of those 
Interested therein require It, the court may at any time 
before settlement of accounts and delivering up of the es- 
tate is completed, revoke the letters of such executor or 
administrator, and appoint In his stead an aùministra- 
tor, either special or general, in the same ma.nner as 
Is directed in relation to original letters of administration. 
The liability of the outgoing executor or administrator, or 
of the sureties on his bond, shall not be in any manner 
discharged, released, or affeeted by such appointment or 
resignation. En. March 11, 1872.. Am'd. 1880, 83. 
Cal. Rep. Cit. 70, 342; 78, 584; 80, 16; 127, 452. 
Prob. Act, sec. 100. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1858, 105. 


fi 1428. All acts of executor, etc., valid until his power 
is revoked. All acts of an executor or administrator as 
such, before the revocation of his letters testamentary or 
of administration, are as valid to all intents and purposes 
as if such executor or administrator had continußd lawfully 
to execute the duties of his trust En. 
1arch 11, 187
. 
Pro b. Act, sec. 101. En. April 22, 1850. Rep. 1851, 489. 
En. 1851. 448. 
Ca.!. Rep. Cit. 20, 311. 


I 1429. Transcript of court minutes to be evfd"'nce. 
A transcript from the minutes of the court, showing the 
appointment of any person as executor or administrator, 
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together with the certificate of the clerk under his h8-l!d 
a:r:d the seal of his court, that such person has givèn bond 
and be.sn qualified, and that letters testamentary or of ard- 
ministration have been issued to him and have not bOOD 
revoked shall have the same effect in evidence as th& let- 
ters themselves. En. l\1arch 11, 1872. 
Pr-oTr). .A.ct, sec. 102. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Letters and bonds recorded: Ante, soo. 1381. 


ARTICLE IX. 


DISQUALIFICATION OF JUDGES AND TRANSFERS OF ADMIN- 
ISTRATIONS. 


I 1430. When judge not to act. 
11431. Transfer ot probate matters to adjoining eounty. 
I 1432. Transfer not to change right to administer. Re-transfer. how 
made. 
11433. When proceedIngs to be returned to ortgin&1 court. 


I 1430. When judge not to act. No will shall be ad. 
mltted to probate, or letters testamentary or of administra- 
tion granted before any judge who isdnterested as next of 
kin to the decedent, or as a legatee or devisee under the 
will, or when he is named as executor or trustee in the 
will, or is a witness thereto, or is in any other manner 
interested or disqualified from acting. En. March 11, 1872. 
Am'd. 1880, 83. 
Prob. Act, soo. 103. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1864, 869. 


I 1431. Transfer of probate matters to adjoining county. 
1431 
When a petition is filed in the superior court, praying for Am'd. 
admi8810n to probate of a will, or for granting letters p. 494 
testamentary or of a.dmlnistration, or when proceedings 
are pending in the superior court for the settlement of 
an estate, and there is no judge of said court qualified to 
act, an order must be made transferring the proceedings 
to the superior court of an adjoining county, and the clerk 
of the court ordering the transfer must transmit to the clerk 
of the court to which the proceedings are ordered to be 
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transferred 8. certified copy of tb
 order an,d aU papers 
on file in his office in the proceedJ.n.
B; and thereafter the 
court to whi
h the proceedi.ng is transferred shall exercis{:' 
the same authority and juris-di('.tion over the e.stat
, aTld 
n 
matters relating to the admlnistr&.t1on thereof, as if it had 
original Jurisdiction 01 the esta.t
; provided, there shall not 
be any necessity for tran..sferring such proceedings, or 
any of them, when a judge of 8
me other county qualified. 
to act attends at the req'a
lJt of the judge of the county 
where such proceedings a:c
 pending, to hold court, to 
conduct and to try such proceedings; an-d such judge, 
\vhen so callßd upon to prûsl1e, shall exercIse jurisdiction 
over any proce-eding hI the estate as is exer'cised in other 
cases under like cirCU
ID3tar..ces En. March 11, 1872. Am'{l. 
1880, 84; 1391, 433. 
Prob. Âot, sac. 104. ED. April 22, 1850. Rep. 1851, 489. 

fl,. En. 1851, 448. Am'd. léS64,. 869; 1866, 328. 
"r>t "ð- 


 
C!J
 
ç- I 1432
 Trar,sf
r riot to change right to administer. 
n
transf
r, how made. The transfer of a proceeding 
from one ('O'lrt to ,another as provided for in the preceding 
lBectlon, shall not affect the right of any person to letters 
testamentary or of a'(}mlnistration on the estate transferred, 
but the same persons are entitled to letters testamentary 
'Or of 2,dm
nl9trat1on on the estate, in the order hereinafter 
providÐd. If, before the administration is closed of any 
esta.te so transferred as herein provided, another person 
Is elected or appointed, and qualified as judge of the court 
wherein such proceeding was originally C'om,menced, who 
Is not disqualified to act in the settlement of the estate, 
Iond the causes for which the proceeding was transferred no 
longer exist, any person interested in the estate may have 
the proceeding returned to the oourt from which it was 
originally transferred, by filing a petition setting forth 
these facts, and moving the court therefor. En. March 11, 
1872. Äm'd. 1880, 84. . 



 1433. When proceedings to be returned to origInal 
court. On hearing the motion, if the facts required by the 
preceding section to be set out in the petition are satiB- 
factorily shown, and it further appears to the court that the 
convenience of parties in terested would be promoted by 
such change, the judge must make an order transferring 
the proceeding baek to the court where it was originally 
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commenced. and the clerk of the court ordering the 
tr&nsfer m
st tl
&lJt::!mit to the clerk of the court in which 
the proceeding '
'úS originally commenced, a ce:tlfi
d copy 
of the o:rder, and an the original papers on file In hIS of?ce 
in the proceeding; Rnd the court where the pr
e
dl
g 
Wá.S originally commenced shall thereafter have JurIsdIc- 
tion and power to make all necessary orders and decrees 
to close up the administration of the estate. En. ]\1
arch il, 
1872. Am'd. 1880, 84. 


ARTICLE X. 


RE1\fOVALS AND SUSPENSIONS IN CERTAIN CASES. 


I 1436. 
I 1<<37. 


Suspension of powers of executor. 
Executor to have notice of his suspension. and to be cited to 
appear. 
Any party Interested may appear on hearIng. 
Notice to absconding executors and administra.tor.. 
Ma.y compel attenãance. 


a 1438. 
I 1439. 
11
. 


' 143 6 
f'h'd 
495. 



 1438. ßuspenslon of powers of executor. Whenever a 
judge of .R superior court has reason to believe, from his 
own knowledge, or from credible information, that any 
executor or ad,minIstrator has wasted, embezzled, or mis- 
managed, or is about to waste or embezzle the property 
of the estate com'mitted to his charge, or has committed 
or is about to commit a fraud upon the estate, or Is incom- 
petent to act, or has permanently removed from the state, 
or has wrongfuIIy neglected the estate, or has long 
neglected to perform any act as such executor or admin- 
istrator, he must, by an order entered upon the minutes 
of the court þ suspend the powers of such executor or ad.. 
ministrator, until the matter Is investigated. En. ßlar.ch 
11, 1872. Am'd. 1880, 84. 
Cal. Rep. Clt. 61, 154; 70, 844: 83, 586: 99, 221: 122, 381; 
122, 382; 122, 383; 125, 305; 125, 308; 135, 195; 137, 475. 
Prob. Act, sec. 281. En. April 22, 1850. Rep. 1851. 489. 
En. 1851, 448. A:m'ù. 1861, 651. 
Cat Rep. Clt. 6, 669. 
Misconduct of executor-As to inventory: Post, secs 
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1450, 1451; as to exhibit and account: Post, secs. 1G2G, 1G27, 
1630. 
Suspension of execu
or, etc.-Done at chambers: Ante, 
sec. 166. 
Removal of executor: Ante, secs. 1383 et seq. 
ft 1437. Executor to have notice of his suspension, and 
to be cited to appear. When such suspension is madé, 
notice thereof must be given to the executor or a,d.ministra- 
tor, and he must be cited to appear and show cause why 
bis letters should not be revoked. If he fail to appear in 
obedience to the citation, or it appearing, the court is sat- 
isfied that there exists cause for his removal, his letters 
must be revoked, and letters of ad.ministration granted 
anew, as the case may require. En. March 11, 1872. 
Cal. Rep. Cit. 70, 344; 122, 382; 12-5, 305; 125, 308. 
Pro b. Act, sec. 283. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. C1t. 6, 6G9. 



 1438. Any 'Party Interested may appear on hearing. 
At the hearing, any person interested in the estate may 
appear and file his allegations in writing, showing that 
the executor or a'd'ministrator should be removed; to which 
the executor or administrator m
y de.mur or answer, as 
hereinbefore provided. The issues raised mu.st be heard 
and deter:mined by the court. En. March 11, 1872. 
Cal. Rep. Cit. 70, 344; 122, 381; 125, 305. 
Prob. Act, sec. 284. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 



 1439. Notice to absconding executors and adminis. 
trators. It the executor or administrator has absconded or 
conceals himself, or has removed or absented himself fro.m 
the state, notice may be given h1.m of the pendency of 
the proceedings by pu blieation, In such manner' as the 
court m.ay direct, and the court may proceed upon such 
notice as if the citation had bee:1 personally served. En. 
March 11, 1872. 
Cal. Rep. Clt. 70, 844; 122, 881. 
Prob. Act, sec. 285. En. April 22, 1850. Rep. 18-51, 489. 
En. 1851, 448. Am'd. 1861, 652. 
Compare: Post, sec. 1680. 
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 1440. May compel attendance. In the proceedings 
authorized by the preceding sections or this article, for 
the removal of an executor or administrator, the court m3Y 
compel his attendance by attachment, and may oompel him 
to answer questions, on oath, touching his administration, 
and, upon his refusal so to do, may co-mmit him until he 
obey, or may revoke his letters, or both. En. March 11, 
1872. 
Cal. Rep. Cit. 61, 154; 83, 586; 122, 381. 
Probe Act, Bee. 286. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 652. 
Compelling obedience: Compare post, sees. 1627, 1628; 
as to contempt: Ante, sees. 1209, 1219. 


CHAPTER IV. 


OF THE INVE
TORY AND COLLECTION OF THE EFFECTS OF 
DECEDENTS. 


Article I. Inventory, Appraisement, and Possession of Estate, 
 
 1443- 
1453. 
II. Embezzlement and SttITen'der of Property of Estate, t 
 
14.53-1461. 


ARTICLE I. 


INVENTORY. AFPRAISEKENT, AND POSSESSION OF ESTATE. 


I H43. Inventory to be returned. tneluding the homestead. 
I 1<<4. Appraisement and pay ot appraisers. 
t 1445. Oath ot. a.ppralser8 ant1 Inventory. how 
. 
I 1446. Inventory to ac-ccunt t.or moneys. It aU money, ao apprala.- 
ment necessary. 
I 1447. Et'fect of naming a debtor executor. 

 1448. Discharge or bequeat of debt againet executoT. 

 1449. To make oath to inventory. 

 1450. Letters may be revoked t.or neglect ot administrator. 
t 1461. Inventory of atter-dlSCO'Vered pro
rty. 

 1<<i
. Administrator 8.Dd executor to P02l
 real and personal estate. 
G 1
. Exacutor or administrator to deüTer rea.l estate to lle1ra or 
\1evhree8. 


I 1443. Inventory to be returned, including the home- 
stead. Every executor or administrator must make and 
return to the court, within three months after his appoint- 
ment, a true Inventory and appraisement of all the estate 
of the decedent, including the homestead, it any, whIch 
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has come to his possession or knowledge. En. March 1L 
1872. Am'd. 1880, 85. 
Ca.!. Rep. Cit. 86, 310; 100, 168; 111, 434; 111,458; 112, 395; 
119, 477. 
Prob. Act, sec. 105. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 43, 549. 



 1444. Appraisement and pay of appraisers. To make 
the appraisement, the court or a ju.dge thereof must ap- 
point three tdisinterested persons (any two of whom may 
act), who are entitled to receive a reasonable compensation 
for their services, not to exceed five dollars per day, to be 
allowed by the court or judge. The appraisers must, with 
the inventory, file a verified account of their services and 
disb
rsements. If any part of the estate is in any other 
county than that in which letters issued, appraisers thereof 
may be appointed, either by the c01lrt or judge having 
jurisdietion of the estate or by the court or judge of guch 
other cQlUnty, on request of the court or judge having 
jurisdiction. No clerk or deputy, nor any person related 
by consanguinity or affinity to or connected by marriage 
or in business with the judge of the court, shall be ap- 
pointed or shall be competent to act as appraiser in any 
estate, or matter or proceeding pending before S1ÞCh judge 
or in said court. En. March 11, 1872. Am'd. 188ú, 85; 1893, 
185. 
Ca!. Rep. Cit. 119, 477. 
Prob. Act, sec. 106. En. April 
2, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 634. 
Appraisers-Duty as to homestead: Post, sees. 1476, 1486; 
appointed at .chambers: Ante, sec. 166. 
Appraiser accepting fee not allowed, a misdemeanor: 
See Pen. Code, sec. 653%. 



 1445. Oath of appraisers and inventory, how. made. 

1445 Before proceeding to the execution or their tduty, the aJ)- 
Am'd. praisers, before any officer authorized to administer oaths, 
p.495 must take and subscribe an oath, to be attached to the 
inventory, that they will truly, honestly, and impa.rtially 
appraise the property exhibited to them, according to the 
best of their knowledge and 8ibility. They must then pro- 
ceed to estimate anù appraise the property; each article 
mu.st be set down separately. with the value thereof in 
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dollars and cents, in figures, opposite to the articles, re. 
specti vely ; the in yen tory must contain all the estate of 
the decedent, real and personal, a staterr.ent of all debts, 
partnerships, and other interests, bonds, mortgages, note.
, 
and other securities for the payment of money belonging 
to the decedent, specifying the name of the debtor in each 
security, the date, the SlIm originally payable, the indorse.. 
ments thereon, (i.f any) with their dates, and the sum 
which, in the judgment of the appraiser, may be collected 
on each debt, interest, or security; the inventory must 
show, so far a,s the same 'can be ascertained by the executo
 
or the administrator, what portion of the property is com- 
munity property, and what portion is the separate prop- 
erty of the decedent. En. March 11, 1872. 
Cal. Rep. Cit. 6S, 576; 68, 396; 119, 477. 
Prob. Act, sec. 107. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 634. 



 1446. Inventory to account for moneys. If all money, 
no appraisement necessary. The inventory must also con. 
tain an account of all moneys belonging to the decedent 
which have come to the hands of the executor or adminis- 
trator, and if none, the faet must be so stated in the inven- 
tory. If the whole estate consists of money, there need 
not be an .a.ppraisement, but an inventory ID'ust be maùe 
and returnoo as in other caßes. En. March 11
 1872. 
Cal. Rep. Cit. 119, 477. 
Prob. A-ct, sec. 108. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1866, 765. 



 1447. Eff
ct of naming a debtor executor. The nam- 
ing of a person as executor does not thereby <lischarge him 
from any just claim v\-hich the testator has again..c;t him 
but the claim must be included in the inventory, and the 
executor is liable for the same, as for so much money in 
his hands, when the debt or demanü becomes due. En. 
?\.{arch 11, 1872. 
Cal. Rep. Cit. 106, 445; 105, 446; 125, 246; 125, 248; 133, 
615; 145, 236. 
Prob. Act, sec. 109. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 


I 1448. Discharge or bequest of debt against executor. 
The discharge or bequest in a will, 01 any debt or demand 
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01 the testator against the executor named, or any other 
person, is not valid against the creditors of the decedent, 
but is a specific bequest of the debt or demand. It must 
be included in the inventory, and if necessary, applied in 
the pay:ment of debts. If not necessary for that purpose, 
it must be paid in the same manner an-d proportion as other 
specific legacies. En. March 11, 1872. 
Cal. Rep. Cit. 52, 577. 
Prob. Aet, see. 110. En. April 22, 1850. Rep. 1851, 489. 
En. 1851. 448. 


I 1449. To make oath to Inventory. The inventory 
DroSt be signed by the appr.aisers, and the executor or ad- 
ministrator must take and subscribe an oath before an of- 
ficer authorized to administer oaths, that the inventory 
contains a tree statement of all the estate of the decedent 
which bas come to his knowledge and possession, and par- 
ticularly of all moneys belonging to the decedent, and ot 
all just claims of the decooent against the affiant. The oath 
must be indorsed upon or annexed to the inventory. En. 
March 11. 1872. 
CaI. Rep. Cit. 100, 167; 100, 168; 100, 169; 100, 598; 100, 
600; 100, 601; 100, 602; 105, 446. 
Prob. Act, see. 111. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, <<8. Am'd. 1861, 635. 


'1450. Letters may be revoked for neglect of adminis- 
trator. If an executor or administrator neglects or refuses 
to return the inventory within the time prescribed, or with- 
in such further time, not exceeding two months, which the 
court or judge shall for reasonable cause allow, the court 
may, upon notIce, revoke the letters testamentary or of 
administration, and the executor or administrator is lia.ble 
on his bond for any injury to the estate, or any person 
interested therein, arising from such failure. En.- March 
11, 1872. 
Cal. Rep. Cit. 61, 154; 106, 155; 111, 434. 
Probe Act, sec. 112. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 4.8. Am'd.. 1861, 635. 



 1451. Inventory of after-discovered property. When- 
ever property Dot mentioned in an inventory that is made 
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a.nù filed, comes to the possession or knowledge of an exec- 
utor or administrator, he must cause the sa-me to be ap- 
praised in the manner prescribed in this article, and an in- 
ventory thereof to be returned within two months after the 
discovery; and the making of such inventory may be en- 
forced, after notice, by attachment or removal from office. 
En. March 11, 1872. 
Cal. Rep. Cit. 58, 516; 61, 154. 
hob. Act, see. 113. En. April 22, 1850. Rep. 1851, 489. 
En. 1851
 448. 
Enforced by a.ttaehment, etc.: Compare, ante, sec. 1440. 


I 1452. Administrator and executor to possess real and 
1452 
personal estate.. The executor or administrator Is entitI
d Am'd. 
to the possession of 
ll the real and personal estate of the p. 496 
decedent, and to receIve the rents and forfeits [profits] of 
the real estate until the estate is settled, or until delivered 
over by order of the court to the heirs or devisees; and 
must keep in good tenantable repair all houses, buildings, 
and fixtures thereon which are under his control. The 
heirs or devisees may themselves, or jointly with the exeoo- 
tor or administrator, maintain an action for the possession 
of the real estate, or for the purpose of quieting title to 
the same, against a.nyone except the exeeutor or adminis- 
trator; but thiS section shall not be so oonstrnoo as 
requiring them so w do. En. March 11, 187
 Am'd. 
1380, 85. 
Ca!. Rep. Cft. 5
, 350; 54, 122: 57, 388; 57, 459; 61, 600; 
67, 329; 69, 158; 80, 260; 81, 130; 83, 293; 85, 167; 
91, 662; 98, 103; 98, 266; 100, 168; 105, 183; 107, 594; 
110, 501; 110, 575; 112, 399; 1U, 484; 131, 671; 134, 83; 
136, 34; 136, 63'5; 137, 17.; 137, 355; 143, 272; 147, 558. 
Probe Act, aee. 114. En. April 22, 1850. Rep. 185
 489. 
En. 1851, 4.8. 
CaI. Rep. CiL 
O, 627; 26, 123; 29, 373; 29, 514; 31, 604; 
31, 616; 31, 618; 42, 463; 57, 
7. 
Åuthori ty of executors: Ante, see.. 1355. 
Possession of eBtate: Post, sec. 1581; when that of helrs t 
etc. : Post, S
. 1581; as to partnershIp properly: Post, see. 
1585. 
Until delivered to heirs: Post, see. 1453. 
ÀCtion by executor, etc.: Post, sees. 1458, 1581, 1582 et seq. 
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 1453. Executor or administrator to deriver real estate 
to hei r or devisees. Unless it satisfactorily appear to the 
court that the rents, issues, and profits of the real estate 
for a longer period are necessary to be received by the 
executor or administrator, wherewith to pay the debts of 
the decedent, or that it will probably be necess.ary to sell 
the real estate for the payment of such debts, the court, at 
the end of the time limited for the presentation of claims 
against the estate, must direct the executor or adminis- 
trator to deliver possession of all the rea 1 estate to the 
heirs at law or devisees. En. l\Iarch 11, 1872. Am'd. 1880, 
85. 
Cal. Rep. Cit. 67, 459; 85, 167; 107, 594; 136, 419. 


S1454 
Enact. 
p.496 


ARTICLE n. 


EMBEZZLEMENT AND SURRENDER OF PROPERTY OF THE ES- 
TATE. 


I 1458. 
I 1459. 
I 1460. 


Embezzllng estate before grant of letters testamentary. 
Citation to persons suspeeted to have embezzled esta.te, etc. 
Refusal to obey cItation, penalty for, and fOr embezzlement. 
May be compelled to disclose by imprisonment. Liable for 
double damages. 
Persons Intrusted with estate of decedent may be cited to 
account. 


11m. 


o 1458. Embezzling estate before grant of letters testa- 
mentary. If any person, before the granting of letters 
testamentary or of administration, embezzles or alienates 
any of the moneys, goods) chattels, or effe.cts of a decedent, 
he is chargeable therewith and liable to an action by the 
executor or ad.ministratoT of the estate, for double the 
value of the property so embezzled or alienated, to be 
recovered for the benefit of the estate. En. March 11, 1872. 
Cal. Rep. Cit. 58, 415; 61, 154; 105, 606; 105, 608. 
Prob. Act, sec. 116. En. Arpril 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
<Ja1. Rep. Cit. 29, 610; 29, 511; 29, 513; 30, 113; 105, 607; 
105, 608. 
Action by executors, etc.-Generally: Sec. 1452, ante; 
s
cs. 1460, 1581 et seq., post. 

1459 
 1459. Citation to persons suspected to have embezzled 
Am'd. estate, etc. If any executor, administrator, or other person 
p.497 



1458 
Am'd. 
p.497 
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interested in the estate of a decedent, complains to the 
superior court, or a judge thereof, on oath, that any person 
is suspected to have concealed, embezzled, smuggled, con- 
veyed away, or disposed of any moneys, goods, or chattels 
of the decedent, or has in his possession or knowledge any 
deoos, conveyances, bonds, contracts, or other writings, 
which contain evidences of or tend to disclose the right, 
title, interest, or claim of the decedent to any real or 
personal estate, or any claim or demand, or any lost, will, 
the said court or judge may cite su.ch person to appear 
before su.ch court, and may examine him on oath upon the 
matter of such oomplaint. If such person is not in the 
county where the decedent dies, or where letters have been 
granted, he may be cited and examined either before the 
superior court of the county where he is found, or before 
the superior court of the county where the decedent dies. 
or where letters have been granted. But if, in the la.tter 
case, he appears ami is found innocent his necessary ex- 
penses must be allowed him out of the estate. En. March 
11, 1872. Am'd. 1880, 86. 
Cal. Rep. Cit. 61, 154; 71, 
69; 71, 271; 71, !72; 72, 24; 
94, 349; 100, 364; 105, 604; 105, 608; 105, 613; 105, 614:; 
105, 618; 116, 451. 
Prob. Act, see. 117. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Ca!. Rep. Cit. 105, 607. 



 1460. Refusal to obey citatIon, penalty for, and for 
embezzlement. May be compelled to disclose by imprison- 
1460 
n1ent. Liable for double damages. If the person so cited Am'd. 
refuses to appear and submit to an examination or to p. 497 
answer such interrogatories as may be put to him, tbuchin
 
the matters of the complaint, the court may, by warrant 
for that purpose, commit him to the county jail, there to 
remain in close custody until he submits to the order of 
the court, or is discharged according to law. If, upon such 
examination, it appears that he has concealed, embezzled, 
sm uggled, con veyed away, or disposed of any moneys, 
goods or chattels of the decedent, or that he has in his 
possession or knowledge any deeds, conveyances, bonds, 
contr:acts, or other writings containing evidences of or 
tending to disclose the right, title, interest, or claim of 
the decedent to any real or personal estate, claim, or 
Code C1vU Proo.-35. 
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demand, or any lost wi11 of the decedent, the court may 
make an order requiring such person to disclose his knowl- 
edge thereof to the execu tor or administrator, and may 
commit him to the county jail, there to renl,ain until the 
order is complied witn, or he is discharged a-c'cording to 
law; and all such interrogatories and answers must be in 
writing, signed by the party e

_.mined, and filed in the 
court. The order for such disclosure made upon such 
examination shall be prima facie evidence of the right of 
the executor or administrator to such property in any ac- 
tion brought for the recovery thereof; and any judgment 
recovered therein must be for d{)uble the value of the prop- 
erty as assessed by the court or jury, or for return of the 
property and d.amages in addition thereto, equal to the 
value of such property. In addition to the examination of 
the party, witnesses may be produced and examined on 
either side. En. March 11, 1872. Am'd. 1873-4, 360; 1880, 
86. 
Cal. Rep. Cit. 71, 271; 71, 272; 94, 349; 98, 643; 105, 604; 
105, 605; 105, 608; lOS, 613; 105, 614; 105, 618. 
Probe Act, sec. 118. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1860, 357; 1861, 635. 
Cal. Rep. Cit. 1M, 6Q7. 
Contempt: Sees. 1209, 1219. 



 1461. Persons intrusted with estate of decedent may 
be cited to account. The superior court, or a judge 
thereof, upon the complaint, on oath, of any executor or 
administrator, may cite any person who has been intrusted 
with any part of the estate of the decedent, to appear before 
such court, and require him to render a full account, on 
oath, of any moneys, goods, chattels, bonds, accounts, or 
other property or papers belonging to the estate, which 
have come to his possession in trust for the executor or 
administrator, and of his proceedings thereon; and if the 
person so cited refuses to appear and render such account, 
the court may proceed against him as provided in. the pre- 
ceding section. En. March 11, 1872. Am'd. 1880, 87. 
Ca!. Rep. Cit. 58, 415; 61, 154; 71, 269; 71, 271; 71, 272; 
100, 364; 105, 606; 105, 608; 116, 451. 
Prob. Act, sec. 119. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Oit. 33, 520; 47, 170; 57, 388; 105, 607. 
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CHAPTER V. 


OF THE PROVISIO
 FOR THE SUPPORT OF THE FAMILY, AND 
OF THE HOMESTEAD. 


Article I. Of the Provision for the Support of the Family, Ii H64- 
1470. 
ll. Of the Homestead, I 
 li7'-1486. 


. 


ARTICLE I. 


OF THE PROVISION FOR THE SUPPORT OF THE FAMILY. 


I 1-(64. 
I 1465. 
G 1466. 

 1467. 

 1468. 

 1469. 

 1+70. 


Wtdow and minor children may- remain in decedent' 8 house, 
etc. 
All property exempt from execution to be set apart for use 
of family. 
May make extra allowance. 
Payment of allowa.nce. 
Property set apart, how apportioned between widow and chil- 
dren. 
Administration when estate does not exceed $1,500.00. 
When all property other than homestead to go to children. 


i 1464. Widow and minor chi-ldren may remain in dece- 
dent's house, etc. When a person dies, leaving a widow 
or minor children, the widow or children, until letters are 
granted anI(} the inventory is returned, are entitled to 
remain in possession of the homestead, of all the wearing 
apparel of the family, and of all the household furniture of 
the decedent, and are also entitled to a reasonable pro- 
vision for their support, to be allowed by the superior 
court, or a judge thereof. En. 
iarch 11, 1872. Am'd. 
1880, 87. 
Cal. Rep. Cit. 83,325; 100, 170; 100,598; 106, 430; 106, 432; 
117,512; 119,137; 13t, 4; 140,152. 
Prob. Act, sec. 120. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 29, 513. 



 1465. All property exempt from execution to be set 
apart for use of family. Upon the return of the inventory, 
or at any subsequent time during the administration, the 
court may, on its own motion, or on petition therefor, set 
apart for the use of the surviving husband or wife, or, in 
case of his or her death, to the minor chiMren ot the 
decedent, all the property exempt from exeoutio
 including 
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1466 
Am'd. 
P.498 


the homestead selected, designated, and recorded; provided 
such homestead was selected from the common property, 
or from tbe separate property, of the persons selecting or 
jOining in the selection of the same. If none has been 
selected, designated, and recorded, or in case the homestead 
was selected by the survivor out of the separate property 
of the decedent, the decedent not having joined therein, 
the, court must select, designate, and set apart, and cause 
to be reoorded, a homestead for the use of the surviving 
hu.sband or wife and the minor children; or if there be no 
surviving husband or wife, then for the use of the minor 
children, in the manner provided in article two of this 
chapter, out of the common property, or if there be no 
common property, then out of the real estate belonging to 
the decedent. En. March 11, 1872. Am'd. 1880, 87. 
Cal. Rep. Cit. 47, 80; 50, 541; 50, 545; 50, 546; 53, 719; 
54, 227; 63, 37; 65, 86; 65, 87; 69, 245; 69, 460; 
72, 594; 72, 597; 73, 587; 73, 591; 74, 616; 75, 381; 
76, 229; 77, 644; 78, 476; 78, 484; 80, 72; 80, 210; 
81, 244; 81, 580; 81, 581; 81, 583; 82, 9; 85, 75; 
86, 153; 86, 154; 93, 619; 94, 337; 94, 339; 94, 340; 
96, 438; 98, 480; 99, 450; 100, 324; 100, 325; 100, 597; 
100, 604; 104, 100; 106, 430; 108, 467; 108, 65-5; 109, 526; 
114, 84; 117, 354; 117, 512; 120, 427; 121, 354; 121, 653; 
121, 654; 122, 330; 122, 437; 122, 438; 122, 440; 1
, 401; 
128, 383; 128, 387; 128, 673; 131, 4; 134, 96; 139, 72; 
139, 150; 140, 152; 144, 147; 145, 45; 145, 238; 145, 402; 
145, 778; 145, 781. 
Probe Act, sec. 121. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 636; 1866, 851; 1868, 172; 1870, 
400. 
Cal. Rep. Cit. 29, 103; 35, 312; 35, 313; 35, 314; 35, 315; 
35, 324; 37, 181; 43, 642; 45, 698. 
Appeal from order settinog apart homsetead or refusing 
so to do: Ante, see. 963. 
fi 1466. May make extra allowance. If the amount set 
apart be insufficient for the support of the widow a.nd chil- 
dren, or either, the court or a judge thereof must make 
such reasonable allowance out of the estate as shall be 
necessary for the maintenance of the family, according to 
their circu.mstances, during the progress of the settlement 
of the estate, whi.ch, in æ.se of an insolvent estate, must 
not be longer than one year after granting letters testa- 
nlentary or of administration. En. March 11, 1872. Am'd. 
1880, 87. 
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Cal. Rep. Cit. 57, 459; GO, 650; 67, 350; 73, 583; 73, 587; 
73. 589; 77, 644; 93, 619; 96, 438; 100, 170; 100, 325; 
100, 602; 100, 603; 100, 605; 106, 430; 106, 432; 108, 467; 
114, 79; 117, 512; 122, 438; 122, 440; 128, 383; 131, 4; 
131, 292; 145, 560. 
Probe Act, sec. 122. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 636. 
Cal. Rep. Cit. 73, 588. 
I 1467. Payment of allowance. Any al10wance made 
by the court or judge, in accordance with the provisions of 
this article, must be paid in preference to all other charges, 
except funeral charges and expenses of ad.ministration; 
and any such allowance, whenever made, may, in the dis- 
cretion of the court or judge, take effect from the death of 
the decedent. En. March 11, 1872. 
Cal. Rep. Cit. 52, 577; 57, 459; 78, 583. 
Probe Act, sec. 123. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. A"m'd. 18Gl, 636; 1864, 370. 
Cal. Rep. Cft. 29, 372. 

 1468. Property set apart, how apportIoned between 
widow and children. "When property is set apart to the 
1468 
use of the family, in accordance with the provisions of this Am'd. 
chapter, if the decedent left a widow or surviving husband, p. 498 
an.d no minor child, such property is the property of the 
widow or surviving husband. If the decedent left also a 
minor child or children, the one-half of such property shall 
belong to the widow or surviving husband, and the remain- 
der to the child, or in equal shares to the children, If there 
be m'Ore than one. If there be no widow or tSurvivlng hus- 
band, the whole belongs to the minor chll.d or children. 
If the property set apart be a homestead, selected from the 
separate property of the lleceased, the court can only set 
it apart for a limited period, to be designated in the order, 
and the title vests in the heirs or the deceased, subject 
to such order. En. March 11, 1872. Am'd. 1873-4, 361; 1880, 
87; 1881, 8. 
Cal. Rep. Cit. 50, 542; 05, 87; 78, 593; 78, 594; 74, 617; 
80, 73; 81, 580; 82, 10; 86, 153; 86, 154; 93, 293; 
93, 29.1; 94, 337; 94, 338; 94, 339; 94, 340; 96, 438; 
100, 170; 104, 100; lOS, 653; 114, 87; 120, 427; 120, 428; 
121, 268; 121, 655; 128, 673; 139, 72; 139, 150; 139, 151; 
141. 648; 144, 146; 144, 654; 145, 240. 
Prob. Act, sec. 125. En. April 22, 18;50. Rep. 1851, 489, 
En. 1851, 448. 
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Cal. Rep. Clt. 29, 104; 29, 372; 35, 323; 35, 824; 43, 642; 
43, 643. 
Wl1ere widow has a maintenance: Post, sec. 1470. 
A 1469. Adml'nlstratlon when estate does not exceed 
$1,600.00. If, upon the return of the inventory of the estate 
of a deceased person, it shall appear therefrom that the 
value of the whole estate does not exceed the sum of 
fifteen hundred doll.ars, and if there be a w'idow or minor · 
children of the deceased, the court, or a jUdge thereof, 
shall, by order, require all persons interested to appear 
on a day :fixed, to show cause why the whole of said eståte 
should not be assigned for the use and support of the fa.mily 
of the deceased. Notice thereof shall be given and proceed- 
ing.s had in the S8Jme ID,anner as provided in sections one 
thousand six hundred and thirty,-three, one thousand six 
hundred and thirty-five, and one thousand six hundred and 
thirty-eight of this code. If, upon the hearing, the court 
finds that the value of the estate doe3 not exceed the sum 
of fifteen hundred dollars
 it shall, by decree for that pur- 
pose, assign to the w-ldow of the deceased, if there be a 
widow, it no wtdow, then to the minor children of the de- 
ceased, if there be minor children, the whole of the estate, 
subject to whatever mortgages, liens, or encumbrances there 
m'ay be upon said estate at the ti.me of the death of the 
deceased, after the payment of the expenses of the last 
illness of the deceased, funeral charges, and expenses of 
administration, and the title thereof shall rest absolutely 
in such widow or minor children, subject to whatever mort- 
gages, liens, or encumbrances there may be upon said 
estate at the time of the death of the deceased, and there 
must be no further proceedings in the ad:ministration, 
unless further estate be discovered. En. March 11, 1872. 
Am'd. 1875-6, 102; 1880, 88; 1897, 7. 
Cal. Rep. C.ft. 57, 459; 63, 404; 64, 251; 100
 170; 116, 580; 
116, 581; 118, 72; 123, 467; 126, 577; 126, 578; 127, 334: 
127, 429; 133, 528; 139, 71; 139, 72; 143, 523. 
Prob. Act, sec. 126. En. April 22, 1850. Rep. 1851, 489. 
En. 1851. 448. Am'd. 1861, 636. 
Ca!. Rep. Cit. 29, 372. 
Act authorizing next of kin of decedent to collect deposit 
In bank of less than five hundred dollars: See post, Ap- 
pendix, title Estates of Deceased Persons. 



 1470. When all property other than homestead to go 

Q children. It the widow has a maintenanoe derived from 
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her own property equal to the portion set apart to her by 
the preceding sections of this article, the whole property so 
set apart, other than the hon1estead, must go to the minor 
children. En. March 11, 1872. Am'd. 1880, 88. 
Prob. Act. sec. 127. En. April 22, 1850. Rep. 1851, 48
 
En. 1851, 448. 


I 1'14. 
I 1476. 
I 1476. 
I 1477. 
I 1478. 
I 1479. 
I 1480. 
I 1481. 
I 1482. 
I 1483. 
I 1484. 


I 1485. 
I 143&. 


ARTICLE II. 


OF THE HOMESTEAD. 


Rights ot survivor to homestead. 
Seleoted and recorded home.tead eet oft to J>e
on entitled. 
Subsisting Hens to be paid by solvent estate. 
Appralserl! to carve out of the original, eJ\..ceeding fl ve thou- 
sand dollars In value. a homestead, and report the same. 
Report of the appraisers. Majori ty and minori ty. which ma.y 
be confirmed. 
Day to be set for conftrmins or rej ecUn.. the report of the ap- 
praisers. Appea.l. 
If report rejected, other appraisers appointed. If again re- 
jecte'd., partition suit to be brought. (Repealed.) 
Instead of dividing the homeetead, who may take a deed ther
- 
of at appraised value. (Repealed.) 
If no bomelltead i. selected and recorded prior to death of de- 
ce'dent, one may be petitioned tor. (Repealed.) 
Court to \1irect partition suit in the district court. when. Pro- 
ceedings thereon. (Repealed.) 
It property is common or separate, cO\1rt to cause appraisement 
and admeasurement to be made. (Repealed.) 
New appraisement, when ordered. Instead ot deeding property 
at appraised value, publio sale t(\ be orcere-j, when. (Re- 
pealed. ) 
Costs, to whom chargeable. Persons succeeding to rights ot 
homestead owners have all their powers and rights. 
CerUned capie. of certain orders to be recorded. 



 1474. Rights of survivor to homestead. If the home- 
stead selected by the husband and wife, or either of them, 
during their coverture, and recorded whIle both were living, 
was selected frO'IIl the com.munity property, or from the 
separate property of the person selecting or joining in the 
selection of the same, it vests, on the death of the husband 
or wife, absolutely in the survivor. If the homestead was 
selected from the separate property of either the husband 
or the wife, without his or her 'consent, It vests, on the 
death of the person from whose property it was selected, 
in his or her heirs, subject to the power of the superior 
court to assign it for a limited period to the family of the 
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decedent. In either case it is not subject to the pay.ment 
of any debt or liability contra'cted by or existing against 
the husband and wife, or either of them, previous to or at 
the time of the death of such husband or wife, except as 
provided in the Civil Code. En. l\IarcJ1 11, 1872. Am'd. 
1873-4:, 362; 1880, 88. 
Cal. Rep. Cit. 50, 543; 52, 297; 52, 298; 76, 641; 79, 11; 
80, 209; 81, 243; 81, 580; 82, 10; 83, 442; 85, 621; 
86, 153; 92, 371; 92, 372; 94, 339; 95, 403; 95, 406; 
95, 407; 102, 341; 108, 654; 113, 31; 117, 40'9; 118, 300; 
119, 666; 121, 653; 121, 654; 132, 611; 132, 613; 139, 72; 
139, 151; 142, 474; 144, 619; 144, 653; 144, 655; 146, 
107; 146, 431. 
Homestead-Generally, and setting apart: Ante, sec. 
1465. 


I 1475. Selected and recorded homestead set off to per- 
son entitled. Subsisting liens to be paid by solvent estate. 
If the homestead selected and recorded prior to the death 
of the decedent be returned in the inventory appraised at 
not ex-ceeding five thousand dollars in value, or was pre- 
viously appraised as provided in the Civil Code, and such 
appraised value did not exceed that auID, the superior 
court must, by order, set it off to the persons in whom 
title is vested by the preceding section. If there be sub- 
sisting liens or encumbrances on the homestead, the claims 
secured thereby must be presented and a110wed as other 
claims against the estate. If the funds of the estate be 
adequate to pay all claims against the estate, the claims 
so seeured must be paId out of such funds. If the funds of 
the estate be not sufficient for that purpose, t'he clai'ms 
so secured shall be paid proporti'Onately with other claims 
allowed, and the liens or encumbrances on the homestead 
shall only be enforced against the homestead for any 
deficiency remaining after such pay:ment. En. 
iarch 11, 
1872. Am'd. 1873-4, 362; 1880, 88. 
Cal. Rep. Cit. 64, 228; 62, 26; 64, 78; 65, 87; 72, 547; 
79, 10; 79, 11; 80, 209; 81, 580; 83, 442;. 83, 443; 
83, 444; 86, 122; 86, 350; 99, 507; 99, 508; lOG, 204; 
109, 67; 109, 68; 109, 69; 109, 428; 109, 429; 112, 266; 
121, 653; 127, 277; 132, 428; 136, 527; 142, 476; 144, 
664; 146, 107. 


I 1476. Appraisers to carve out of the original, exceed- 
Ing five thousand dollars in value, a homestead, and report 
the same. If the homestead, as selected and recorded, be 
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returned in the inyentory appraised at more than five 
thousand dollars, the a.ppraisers must, before they make 
their return, ascertain and appraise the value of the 
homestead at the time the same was select
d, and if such 
value exceeded five thousand dollars, or if the homestead 
was appraised as provided in the Civil Code, and such 
appraised value exceeded that sum, the appraisers must 
determine whether the premises can be divided without 
material injury, and if they find that they can be thus 
divided, they must admeasure and set apart to the parties 
entitled thereto, 9Uch portion of the premises, including 
the dwelling-hause, as ,viII amount in value to the sum 
of five- thousand dollars, and make report thereof, giving 
the metes, bounds, and full description of the portion set 
apart as a homestead. If the appraisers find that the 
premises exceeded in value, at the time of their selection, 
the sum of five thousand dollars, and that they cannot 
be divided without material injury, they must report such 
finding, and thereafter the court may make an order for 
the sale of the premises and the distribution of the pro- 
ceeds to the parties entitled thereto. En. March 11, 1872. 
Am'd. 1873-4, 363. 
Cal. Rep. Cit. 73, 594; 76, 641; 81, 580; 81, 583; 122, 331; 
, 144, 662; 144, 664. 
Appraisement-Generally: Ante, sec. 1444. 
fi 1477. Report of the ap.praisers. Majority and minority, 
Y/hich may be confirmed. Any two of the appraisers con- 
curring may discharge the duties imposed upon the three, 
a.nd make the report. A dissenting report may be made 
by the third appmiser. The report must state fully the 
acts of the appraisers. Both reports may be heard and 
considered by the court in determining a confirmation or 
rejection of the majority report, but the minority report 
must in no 
ase '00 confirmed. En. March 11, 1872. 
Cal. Rep. Cit. 144, 662. 
g 1478. Day to be set for confirming or rejecting the re- 
port of the appraisers. Appeal. When the report of the 
appraisers is filed, the court 'IDl1gt set a 'day for hearing any 
cbjections thereto, horn anyone interested in the estate. 
Notice of the hearing must be given for such time, a
d in 
such manner as the court may direct. If the court be satis- 
fied tha.t the report Is correct, it must be confirmed, other- 
wise rejectoo. In case the report is rejected, the court 
may appoint new appraisers to examine and report upon 
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the ho.mestead, and similar proceedings may be had for 
the confirmation or rejection of their report as upon the 
first report. En. March 11, 1872. Am'd. 1873-4, 363. 
Cal. Rep. Cit. 144, 662. 

 1479. En. March 11. 187
 Rep. 1873-4:, 364. 
Cal. Rep. Cit. 144, 662. 
I 1480. En. March 11, 1812. Rep. 1873-4, 364. 
Cal. Rep. Cit. 99, 451; 144, 662. 

 1481. En. 
laTch 11, 1872. Rep. 1873-4, 364. 
Cal. Rep. Ci t. 47, 80; 72, 596; 144, 662. 

 1482. En. MaTch 11, 1812. Rep. 1873-4, 364- 
CaI. Rep. Cit. 144, 662. 

 1483. En. March 11, 1872. Rep. 1873-4, 364- 
Cat Rep. Cit. 144, 662. 

 1484. En. March 11, 1872. Rep. 1873-4, 364- 
Cal. Rep. Cit. 99, 451; 144, 662. 



 1485. Costs, to whom chargeable. Persons succeed- 
Ing to rights of homestead owners have aU their powers 
and rights. The costs of all proceedings in the superior 
court provided for in this chapter, must be paid by the 
estate as expenses of a-ctministration. Persons succeeding 
by pur-chase or other"'lse to the interests, rights, and title 
of successors to homesteaùs, or to the right to have home- 
steads set apart to them, as in this chapter provitded, have 
all the rights and benefits conferred by law on the persons 
whose interests and rights they acquire. En. March 11, 
1872. Am'd. 1880, 89. 
Cal. Rep. Cit. 67, 443; 57, 444; 100, 166; 132, 612; 132, 613; 
144, 662. 



 1486. Certified copies of certain orders to be recorded. 
. A certified OOPY of every final order made in pursu-ance of 
this article, by which a report is 'confirmed, property 
as
igned, or sale confirmed, must be recorded in the office 
of the recorder of the county where the hoonestead prop- 
erty is situated. En. :March 11, 1872. 
Cal. Rep. Cit. 144, 662. 
Certified copy-Recording: Post, see. 1719. 
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CHAPTER VI. 


OF CLAIMS AGAINST THE ESTATE. 


I 1490. Notice to creditors. AddItional notice. 

 1491. Time expressed in the notice. 

 1.(9Z. Copy &Ild proof 
f noUce to be filed and order made. 

 1493. Time within which claims against an estate must be pre- 
sented. 

 1494. Claims to be sworn to, and when allowed, to 'Pear same inter- 
est as judgmenta 
! 1495. Superior judge may present claim. and action thereon. 

 1496. Allowance and rejection ot claIms. 

 H97. Approved claims or copies to be filed. ClaIms secured by 
liens may be described. Lost claims. 

 1498. Rejected clalnls to be sued for within three months. 
11499. Claims barred by statute of lImitations. When anü whom 
judge may examIne. 

 1500. Claims must be presented before suit. 

 1501. Time of limitation. 

 1502. Cla1ms In action pendInr; at time of decease. 

 1503. Allowance of claim in part. 
I 1504. Effect of judgment against executor. 
Il
. Execution not to i
sue after death. If one Is levied the prop- 
erty may be BOld. 

 1.506. What judgment is not a lien on real property of estate. 
I 150'1. May refer doubttul claims. Effect of referee's allowance or 
rejection. 
I 150ft Trial by referee, how confirmed and Us effect. 

 1509. LlabUlty of executor, etc., for costs. 

 1510. C1alms of executor, etc., against estate. 

 1511. Executor neglecting to give notice to creditors, to be removed. 

 1512. Executor to return statement of claims. 

 1513. Payment of interest-bearing claims. 

 151.(. Proceedings whero claImant cannot be found. 



 1490. Notice to creditors. Additional notice. Every 
executor or administrator must, immediately after his 
appointment, cause to be published in some newspaper of 
the .county, if there be one, if not, then in such newspaper 
as may be designated by the court, a notice to the creditors 
of the decedent, requiring all persons having clain1s against 
him to exhibit them, with the necessary vouchers, to the 
executor or ad!ministrator, at the place of his residence or 
business, to be specified in the Doti-ce. Such notice must be 
published as often as the judge or court shall direct, but 
not less than once a week for four weeks. The court 
or jll'doge may also direct additional notice by publication or 
posting. In case such executor or ad.ministrator resigns, or 
is removed, before the time expressed in the notice, his 
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su
essor must give notice only for the unexpir
d time 
allowed for su-ch presentation. En. March 11, 1872. 
Cal. Rep. Cit. 59, 43; 67, 639; 79, 12; 88, 33; 105, 668; 
111,458; 111,542; 119,450; 127,153; 1'*,,108; 147, 
110. 
Prob
 Act, sec. 128. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 636. 
Cal. Rep. Cit. 21, 31; 38, 87; 55, 582. 
Publication of notice-How often: Post, sec. 1.05. 
Two months' neglect-To give notice, causes revocation 
of letters: Post, sec. 1511. 


I 1491. Time expressed In the notice. The time ex- 
pressed in the notice must be ten months after its first 
publication when the estate exceeds in value the sum of 
ten thousand dollars, and four months when it does not. 
En. March 11, 1872. 
Cal. Rep. Cit. 59, 43; 77, 187; 88, 32; 105, 668; 11
 
81; 119, 451; 147, 108; 147, 110. 


I 1492. Copy and proof of notice to be filed and order 
mad
. After the notice is given, as required by the pre- 
ceding section, a copy thereof, with the affidavit of due 
publication, or of publication and posting, must be filed, 
and upon such affidavit or other testimony to the satisfac- 
tion of the court, an order or decree showing that due 
notice to creditors has been given, and directing that such 
oreIer or decree be entered in the minutes and recorded, 
ru ust be made by the court. En. March 11, 1872. 
Cal. Rep. Cit. 111, 543; 147, 116. 
Pro b. Act, sec. 129. En. April 22, 1850. Re,. 1851, 489. 
Eu. 1851, 448. Am'd. 1861, 637. 
Affidavit of publication of notice: Post, sees. 2010, 2011. 



 1493. Time within which claims against an estate 
must be presented. All claims arising upon contracts, 
whether the same be due, not due, or contingent, must 
be presented withi'n the time limited in the notice, and 
any claim not so presented is barred forever; provided, 
however, that when it is made to appear by the affidavit 
of the claimant, to the satisfaction of the court, or a 
judge thereof, that the claimant had no notice as provMed 
In this chapter, by reason of being out of the state, it may 
be presented at any time before a decree of distribution 
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is entered. En. March 11, 1872. Am'd. 1873-4, 364; 1880. 
89. 
Ca.l. Rep. Cit. 52, 235; 53, 85; 55, 584; 56, 299; 56, 300; 
56, 302; 56, 304; 59, 43; 66, 531; 72, 18; 77, 187; 
79, 10; 85, 443; 86, 440; 90, 395; 92, 435; 95, 167; 
95, 168; 95, 169; 95, 437; 95, 438; 96, 469; 96, 470; 
96, 474; 96, 476; 99, 503; 99, 507; lOG, 204:; 109, 66; 
109, 425; 110, 83; 112, 84; 115, 464; 116, 664; 119, 
66; 124, 574; 127, 592; 128, 392; 132, 152; 142, 594. 
Prob. Act, sec. 130. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1860, 17. 
Cal. Rep. Cit. 18, 427; 18, 430; 24, 497; 24, 501; 34. 
264; 42, 497; 42, 506; 43, 494; 45, 436; 96, 469; 9
 
470; 96, 476; 142, 475. 


. 
Claim-Action none, unless claim preBented: Sec. 1500; 
after rejection: Sec. 1498; pending at death, claim must 
be presented: Sec. 1502; affidavit: Sec. 1494; allowance 
or rejection of: Sees. 1496-1498, 1503; contingent: Sec. 
1648; executor, action by: Sec. 1&10; judgment on: Sees. 
1504, 1509; interest on: Sees. 1494, 1513; judge of superior 
court may present: Sec. 1495; judgment against decedent: 
Sec. 1505; on mortgage or lien: Sec. 1500; action barred 
by statute: Sees. 1499, 1501; examination by jUdge: Sec. 
1499; on mortgage, or lien. Sec. 1500; reference of: Sec. 
1507; statement of claims: Sec. 1512. 


I 1494. Claims to be SWOrn to, and when allowed, to 
bear same interest as judgments. Every claim which is 
due, when presented to the executor or administrator, 
must be supported by the affidavit of the claimant, or some 
one in his behalf, that the amount is justly due, that no 
:payments have been made thereon which are not credited, 
and that there are no offsets to the same, to the knowl- 
edge Of the affiant. If the ciaim be not due "rhen pre- 
sented, or be contingent, the particulars of such claIm 
must be stated. When the affidavit is made by a person 
other than the claimant, he must set forth in the affidavit 
the reason why it is not made by the claimant. The oath 
may be taken before any officer authorized to administer 
oaths. The executor or administrator may also requIre 
satisfactory vouchers or proofs to be produced in support 
of the 
laim. If the estate be insolvent no greater rate 
of interest shall be allowed upon any claim aftpr the first 
pu blication of notice to creditors than is allowed on juJg.. 
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lnents obtained in the superior court. En. March 11, 1872. 
Am'd. 1873-4, 365; 1880, 89. 
Cal. Rep. Cit. 52, 577; 56, 464; 56, 465; 58, 353; 67. 
642; 72, 18; 86, 350; 91, 605; 92, 435; 96, 470; 96, 
471; 103, 155; 126, 455; 126, 456; 127, 59; 127, 6U; 
127, 116; 133, 410; 133, 411; 134, 29; 135, 352; 146. 
200. 
Probe Act, sec. 131. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1860, 17; 1861, 637. 
Cal. Rep. Cit. 9, 636; 18, 427; 18, 430; 21, 31; 22, 99; 
27, 354; 27, 355; 27, 357; 42, 178; 43, 494; 46, 160; 
55, 579; 56, 301; 56, 302; 96, 470; 96, 471. 
Claim on mortgage or lien: Post, sec. 1500. 
Claim paid without affidavit and allowance when allowed 
executor: See post, sec. 1632. 



 1495. Superior judge may present claim, and action 
thereon. Any judge of a superior court may present a 
claim against the estate of a decedent for allowance to 
the executor or administrator thereof, and if the execu- 
tor or administrator allows the claim, he must in writing 
designate some other judge of the superior court of the 
same or an adjoining county, who, upon the presentation 
of such claim to him, is vested with power to allow or re- 
ject it, and the judge presenting such claim, in case of its 
rejection by the executor or administrator, or by such 
judge as shall have acted upon it, has the same right to 
sue in a proper court for its recovery as other persons 
have when their claims against an estate are rejected. 
En. March 11, 1872. Am'd. 1880, 90. 
Cal. Rep. Cit. 120, 651. 



 1496. Allowance and rejection of claims. When a 
claim, accompanied by the affidavit required in this ehap- 
ter, is presented to the executor or administrator, he must 
indorae thereon his allowance or rejection, with the day 
and date thereof. If he allow the claim, it must be pre- 
sented to a judge of the superior court for his approval, 
who must in the same manner indorse upon it his allow- 
ance or rejection. If the executor or administrator, or the 
judge, reÎuse or neglect to indorse such allowance or re- 
jection for ten days after the claim has been presented to 
him, such refusal or neglect may, at the option of the 
claimant, be deemed equivalent to a rejection on the 
tenth day; and if the presentation be made by a notary. 
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the certificate of such notary, under seal, shall be prlma 
facie evidence of 'Such presentation and the date thereof. 
If the claim be presented to the executor or administrator 
before the expiration of the time limited for the presenta- 
tion of claims, the same is presented in time, though acted 
upon by the executor or administrator, and by the judge, 
after the expiration of such time. If the claim be payable 
in a particular kind of money or currency, it shall, if al- 
lowed, be payable only in such money or currency. En. 
March 11, 1872. Am'd. 1873-4, 365; 1880, 90. 
Cal. Rep. Cit. 66, 531; 66, 533; 67, 148; 72, 189; 98, 
483; 98, 485; 116, 669; 127, 193; 127, 475; 129, 478. 
Prob. Act, gec. 132. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 637. 
Cal. Rep. Cit. 6, 670; 18, 427; 18, 430; 29, 372; 34, 226. 
Judge may approve claims in chambers: Ante, sec. 166. 
I 1497. Approved claims or copies to be filed. Claims 
secured by liens may be described. Lost claims. Every 
claim allowed by the executor or administrator, and ap- 
proved by a judge of the superior court, or a copy thereof, 
as hereinafter provided, must, within thirty days there- 
after, be filed in the court, and be ranked among the ac- 
knowledged debts of the estate, to be paid in due course 
of administration. If the claim be founded on a bond, 
bill, note, or any other instrument, a copy of such instru- 
ment must accompany the claim, and the original instru- 
ment must be exhibited, if demanded, unless it be lost or 
destroyed, in which case the claimant must accompany 
his claim by his affidavit, containing a copy or particular 
description of such instrument, and stating its loss or de- 
struction. If the claim, or any part thereof, be secured by 
a mortgage, or other lien which has been recorded in the 
office of the rpcorder of the county in which the land af- 
fected by it lies, it shall be sufficient to describe the mort- 
gage or lien, and refer to the date, volume, and page of 
its record. If, in any case, the claimant has left any or- 
iginal voucher in the hands of the executor or adminis- 
trator, or suffered the same to be filed in court, he may 
withdraw the same when a copy thereof has been already, 
or is then, attached to his claim. A brief description of 
every claim filed must be entered by the clcrl{ in the regis- 
ter, showing the name of the claimant, the amount and 
character of the claim, rate of interest, and date of allu'\V- 
ance. En. March 11, 1872. Am'd. 1880, 
O. 




 
 1(98, 1499 


CLAIMS AGAINST ESTATB. 



 


Cal. Rep. Cit. 51, 217; 52, 577; 62, 415; 67, 180; 72, 489; 
82, 99; 85, 141; 86, 326; 96, 475; 109, 357; 112, 7
; 
125, 362; 128, 392; 133, 299; 135, 352; 14G, 193. 
Probe Act, sec. 133. En. April 22, 1850. Rep. 1851. 4H
. 
En. 1851, 448. Am'd. 1860, 18; 1861, 638. 
Cal. Rep. Cit. 9, 636; 18, 428; 21, 29; 21, 31; 14, 501; 
27, 355; 27, 356; 29, 380; 46, 161; 46, 316. 
Claims secured by mortgage, etc.: Post, sec. 1500. 

 1498. Rejected claims to be sued for within three 
months. When a claim is rejected either by the executor 
or administrator, or a judge of the superior court, the 
holder must bring suit in the proper court against the 
executor or administrator within three months after the 
date of its rejection, if it be then due, or within two months 
after it becomes due, otherwise the claim shall be forever 
barred. En. March 11, 1872. Am'd. 1880, 91. 
Cal. Rep. Cit. 67, 148; 67, 640; 79, 275; 79, 277; 93, 170; 
96, 470; 98, 485; 98, 486; 108, 292; 115, 464; 116, 654; 
116, 666; 124, 574; 127, 116; 127, 193; 127, 460; 129, 
478; 129, 479; 132, 451; 132, 458; 133, 300; 133, 301; 
136, 13; 145, 524; 145, 525. 
Pro b. Act, sec. 134. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 18, 428; 18, 430; n, 29; 34, 226; 96, 470. 
Time for bringing guit: Post, sec. 1501. 
Statute. of limitations, generally: Ante, sees. 335-3bõ; 
Tacancy in administration does not affect: Post, sec. 1501. 
Time for bringing action after death: Ante, sec. 353. 

1499 
 1499. Claims barred by statute of limitations. When 
A 'd and whom judge may examine. No claim must be allowed 

98 by the executor or administrator, or by a judge of the 
p. superior court, which is barred by the statute of limita- 
tions. When a claim is presented to a judge for his allow- 
ance, he n1ay, in his discretion, examine the claimant and 
others on oath, and hear any legal evidence touching the 
validity of the claim. En. :hlarch 11, 1872. Am'd. 1880, 91. 
Cal. Rep. Cit. 66, 190; 66, 531; 66, 532; 77, 187; 110, 84; 
126, 456; 127, 193; 127, 592; 128, 338; 132, 454; 133, . 
407. 
Prob. Act, sec. 135. En. April 22, 1850. Rep. 1851, 489.. 
En. 1851, 448. Am'd. 1864, 370. 
Cal. Rep. Cit. 2, 386; 18, 428; 66, 302. 
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I 1500. Claims must be presented before suit. No 
holder of any claim against an estate shall maintain any 
action thereon, unless the claim is first presented to the 
executor or administrator, except in the following case: 
An action may be brought by any holder of a mortgage 
or lien to enforce the same against the property of tb e 
estate subject thereto, where all recourse against any 
other property of the estate is expressly waived in the 
complaint, but no counsel fees shall be recovered in such 
action unless such claim be so presented. En. March II, 
1872. Am'd. 1873-4, 366; 1875-6, 103. 
Cal. Rep. Cit. 52, 235; 56, 299; 56, 302; 56, 303; 56, 301; 
67, 408; 62, 26; 65, 575; 66, 531; 67. 180; 77, 56; 
77, 187; 79, 10; 79, 12; 79, 410; 82, 99; 83, 443; 
85, 443; 86, 327; 90, 395; 90, 396; 95, 167; 95, 437; 
95, 438; 96, 469; 96, 473; 98, 486; g9, 507; 99, 508; 
99, 509; 100, 553; 105, 47; 106, 204; 106, 205; 109, 67; 
109, 68; 109, 69; 110, 83; 110, 338; 112, 78; 116, :157; 
119, 66; 119, 67; 121, 656; 124, 231; 124, 574; 125, :161; 
127, 54; 127, 192; 127, 277; 129, 478; 131, 673; 132, 
602; 133, 95; 133, 98; 135, 352; 136, 13; 146, 656. 
Prob. Act, sec. 136. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
CaI. Rep. Cit. 6, 393; 18, 428; 21, 29; 24, 501. 
With respect to encumbrances upon the homestead: See 
sec. 1475, ante. 
I 1501. Time of limitation. The time during which 
there shall be a vacancy in the administration must not bb 
included in any limitations herein prescribed. En. March 
11, 1872. 
Cal. Rep. Cit. 129, 478. 
Prob. Act, sec. 137. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 

 1502. Claims in action pending at time of decease. If 
an action is pending against the decedent at the tinle of 
his death, the plaintiff must in like manner present nis 
claim to the executor or administrator for a110wance or 
rejection, authenticated as required in other cases; and no 
recover)T shall be had in the action unless proof be made 
of the presentations required. En. l\larch 11, 1872. 
Cal. Rep. Cit. 52, 227; 79, 10; 79, 11; 89, 1: 95, 437: 
95, 438; 99, 503; 99, 507; 99, 508; 99, 509; 106, 204; 
107, 52; 107, 53; 123, 
2; 123, 4G9; 129, 479; 133, 95; 
133, 96; 133, 98. 
Code CIvil Pro
.--35. 
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Prob. Act, sec. 138. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 27, 355; 42, 132; 42, 134; 50, 42. 
Effect of judgment against executor: Post, sec. 1504. 


I 1503. Allowance of claim in part. Whenever any 
claim is presented to an executor or administrator, or to a 
judge, and he is willing to allow the same in part, he must 
state in his indorsement the amount he is willing to allow. 
If the creditor refuse to accept the amount allowed in 
satisfaction of his claim, he shall recover no costs in any 
action therefor brought against the executor or admini.3- 
trator, unless he recover a greater amount than that of- 
fered to be allowed. En. March 11. 1872. Am'd. 1880, 91. 
Cal. Rep. Clt. 85, 142; 112, 88. 
Prob. Act, sec. 189. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 9, 636; 21, 31. 


I 1504. Effect of Judgment agaInst executor. A judg- 
ment rendered against an executor or administrator, upon 
any claim for money against the estate of his testator or 
intestate, only establishes the claim in the same manner 
as if it had been allowed by the executor or administrator 
and the judge; and the judgment must be that the executor 
or administrator pay, In due course of administratIon, the 
amount ascertained to be due. A certified transcript of 
the original docket of the judgment must be filed among 
the papers of the estate in court. No execution must is- 
sue upon such judgment, nor shall it create any lien upon 
the property of the estate, or give to the judgment creditor 
any priority of payment. En. March 11, 1872. Am'd. 1880, 
91. 
Cal. Rep. Cft. 52, 227; 70, 185; 74, 567; 88, 647; 93, 17; 
121, 638; 124, 222; 132, 611; 138, 801; 138, 804; 138, 
805; 138, 806; 141, 16. 
Prob. Act, sec. 140. En. AprlI 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Clt. 6, 413; 9, 127; 9, 136; 21, SO; 29, 363; 29, 
366; 29, 368; 29, 873; 82, 897; 84, 226; 38, 87; 38, 378; 
4:6, 315; 46, 317. 


I 1505. Execution not to Issue after death. If one Is 
levied th
 property may bo sold. When any judgment has 
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been rendered for or against the testator, intestate In his 
lifetime, no execution shall issue thereon after his death, 
except as provided in section six hundred and eighty-six. 
A judgment against the decedent for the recovery of money 
must be presented to the executor or administrator like 
any other claim. If execution is actually levied upon any 
property of the decedent before his death, the same may be 
sold for the satisfaction thereof; and the officer making the 
sale must account to the executor or administrator for any 
surplus in his hands. A judgment creditor having a judg- 
ment which was rendered against the testator or intestate 
in his lifetime, may redeem any real estate of the decedent 
from any sale under foreclosure or execution, in like man- 
ner and with like effect as if the judgment debtor were 
still living. En. March 11, 1872. Am'd. 1873-4, 413. 
CaI. Rep. Clt. 65, 519; 86, 121; 86, 122; 99, 582; 124, 230; 
138, 259; 138, 304; 138, 305; 138. 306. 
Prob. Act, sec. 141. En. Aprll 22, 1850. Rep. 1851, 4S9. 
En. 1851, 448. Am'd. 1861, 638. 
Cal. Rep. Cft. 9, 127; 19, 100; 22, 99; 29, 373; 87, 143; 
88, 378; 55, 579. 



 1506. What Judgment Is not a lien on real property of 
estate. A judgment rendered against a decedent, dying 
after verdict or decision on an issue of fact, but before 
judgment is rendered thereon, Is not a lien on the real 
property of the decedent, but is payable in due course of 
ndmlnistra tion. En. 
Iarch 11, 1872. 
Cat ReI>. Cit. 124, 230; 124, 232. 



 1507. May refer doubtful claims. Effect of referee's 
allowance or rejection. If the executor or administrator 
dou bts the correctness of any claim presented to him, he 
may enter into an agreement, in writing, with the claimant, 
to refer the nlatter in controversy to some disinterested 
person, to be approved by the superior court, or a judge 
thereof. Upon fiUng the agreement and approval of such 
('ourt or judge, In the office of the clerk of the court for 
th
 county in ,vhich the letters testamentary or of admin- 
Istration were granted, the clerk must enter a minute of 
the oreIer referring the matter in controversy to the person 
so selectpd, or, if the parties consent, a reference may be 
had in the court; and the report of the referee, if con- 
firmed, establishes or rejects the claim the same as it It 
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had been allowed or rejected by the executor or adminIs- 
trator and judge. En. March 11, 1872. Am'd. 1880, 91. 
Cal. Rep. Cit. 69, 80; 104, 245. 
Prob. Act, sec. 142. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 638. 


I 1508. TrIal by referee, hew confirmed and It
 
tfect. 
The referee must hear an.d deter-mine the matter, and make 
his report thereon to the court in which his appointment 
Is entered. The sa.me proceedings shall be had in all re- 
spects, anll the referee shall ha ve the same powers, be 
entitled to the same compensation, and subject to the Salne 
control, as in other ea.ses of refer ence. The court may 
remove the referee, 8ppoint another In his pIa'ce, Bet aside 
or confirm his report, and adjudge costs, as in actions 
against executors or administrators, and the judgment of 
the court thereon shall be as valid, and effectu.al, in all 
respects. as if the same had been rendered in a suit com- 
menced by ordinary process. En. March 11, 1872. 
Cal. Rep. Clt. 104, 246; 104, 247. 
Prob. Act, sec. 148. En. April 22, 1850. Rep. 1851. 489. 
En. 1851, 448. Am'd. 1861, 639. 
Reference: Ante, secs. 638-645. 


I 1609. Liability of executor, etc., for costs. Wb
n 8, 
j'tldgment is recovered, with costs, against any executor or 
administrator, he shall be individually Ii-able for such 008t8, 
but they must be allowed him in his ad:ministra Hon ac- 
counts, unless it appears that the suit or proceeding in 
whi.ch the costs were taxed was prosecu te-d or defended 
without just cause. En. March 11, 1872. 
Cal. R,ep. Clt. 93, 572; 99, 479; 103, 258; 126, 371; 128,337; 
128, 338. 
Prob. Act, sec. 144. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 46, 233. 


I 1510. Claims of executor, etc., agaInst estate. If the 
executor or administrator Is a creditor of tb e 'decedent, his 
claim eduly authenticated by affidavit mlllst be presented 
for allowance or rejection to a judge of the superior court, 
and its allowance by the judge is sufficient evidence of its 
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eorrectness, and must be paid as other claims in due 
course of administration. If, however, the ju-d-ge reject the 
claim, action thereon may be had against the estate by the 
claimant, and summons must be served upon the judge, 
who may appoint an attorney, at the expense of the estate, 
to defend the action. If the claimant recover no judgment, 
he must pay all costs, including defendant's rp,asonable 
attorney's fees, to be fixed by the court. En. 11arch 11, 
1872. Am'd. 1880, 92. 
Cal. Rep. Cit. 52, 577; 67, 244; 78, 626; 78, 627; 92, 436; 
121, 637; 121, 638; 125, 361; 147, 21; 147, 460. 
Prob. Act, sec. 145. En. April 22, 1850. Rep. 1851, 489. 
En. 1851. 448. Am'd. 1872, 52. 
Cat. Rep. Cit. 21, 31. 
Claim: Ante, sec. 1493. 


f 1511. Executor neglecting to give notice to creditors, 
to be removed. If an executor or administrator neglects, 
for two months after his appointment, to give notice to 
creditors, as prescribed by this chapter, the court must 
rpvoke his letters, and appoint some other person in his 
stea-d, equally or the next in order entitled to the appoint- 
ment. En. March 11, 1872. 
Cal. Rep. Cit. 127, 429. 
Prob. Act, sec. 146. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 



 1512. Executor to return statement of claims. At the 
same time at which he is required to rehIrn his inventory, 
the executor or administrator must also return a statement 
of all claims against the estate which have been presented 
to him, if so required by the -court, or a judge thereof, and 
from time to time thereafter he must present a statement 
of clai-ms subsequently presented to him, if so required by 
the court, or a judge thereof. In all such statements he 
must designate the names of the creditors, the nature of 
each claim, when it became due, or will become due
 and 
'\vbether it was allowed or rejected by him. En. 
Iarch 11, 
1872. Am'd. 1880, 92. 
Cal. Rep. Ci t. 67, 640. 
Prob. Act, sec. 147. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 9, 636; 21, 32. 
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 1513. Payment of interest-bearing claims. If there be 
any debt of the decedent bearing interest, whether pre- 
sented or not, the executor or administrator may, by order 
of the court, pay the 3Jmount then accumulated and unpai'l, 
or any part thereof, at any time when there are sufficient 
funds properly applicable thereto, whether said claim be 
then due or not; and interest shall thereupon cp.ase to 
aocrue upon the amount. so paitd. This section does not 
apply to existing debts, unless the creditor consent to 
accept the amount. En. Stats. 1873-4, 366. 
Cal. Rep. Cit. 106, 155; 120, 700; 143, 483. 
Payment of debts of estate, generally: Post, secs. 1643 
et seq. 



 1514. Proceedings where claimant cannot be found. 
Whenever any claim has been presented to an executor or 
administrator, and to the court, and has been allowed and 
approve.d, but the same shall not have been paid, and the 
estate is in all other respects ready to be closed, if it be 
made to appear to the satisfaction of the court or judge, by 
affil{Ìa vi t, or by testi.mony taken in open court, that the 
same cannot be, and has not been, paid because the claim- 
ant cannot be found, the court or judge shan make an 
order :fixing the amount of said claim, with interest, if any, 
and directing the executor or ad"ministrator to deposit the 
amount with the county treasurer of the county in which 
the estate is being probated, who shall give a receipt for 
the same, and who shall be liable upon his official bond 
therefor. Such executor or administrator shall at once 
make the deposit in accordance with such order of court 
and shall forthwith proceed to close up and settle such 
estate. Upon the final settlement of his accounts, the re- 
ceipt of such treasurer shall be received as a proper 
voucher for the payment of such claim, and shall have the 
same force and effect as if executed by such claimant. 
When the amount so deposited is not claimed within five 
years the court or judge, upon such showing by the affidavit 
of the county treasurer, must direct the same to be de- 
posited in the state treasury for the benefit of such claim- 
ant, or his legal representative, to be paid to him, 
'\\.-henever, within five years after such deP'Osit, proof to the 
satisfaction of the state controller and state treasurer is 
produced that he is entit1ed thereto. When so claimed, thE; 
evidence and the joint order of the eontrol1er and treasurer 
must be filed by the treasurer as his voucher, and the 
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amount of the claim pail(] to the claimant, or his legal 
representative, on filing the proper receipt. If no O!le 
claims the amount, as herein provided, the claim devolves 
and escheats to people of the state of California and s!l
11 
be placed by the state trea
urer to the credit of the school 
tund. This section shall be applicable to any and all 
estates now pendin-g in which a decree of final dis
harge 
has not been granted. En. Stats. 1903, 203. 
Cal. Rep. Cit. 65, 518. , 


CHAPTER VII. 


OF SALES AND CONVEY AN-CES OF PROPERTY OF DECEDENTS. 
Article 1. Sa.1e11 In General. 
 
 1516-1519. 
II. Sales ot Personal Property, 
 
 1522-1526. 
III. Summary Sales of Mines and Mining Interests, 
 
 1529-1533. 
IV. Sales of Real Estate, Interests Therein. and Confirmation 
Thereof, 
 
 1536-1576. 
V. Mortgages and Leases of Real Estate, I 
 lSTl-lS'l9. 


ARTICLE L 


BALES IN GENERAL. 
I 1511. Estate ch8.rgeable wIth debts. No priority. 
I 1517. No sales valid except by order Of superior court. 

 1518. Petitions for orders ot sale. 
. I 1519. But one petition, order. a.nd sale must be ba\1 whe. It 1a pos- 
sible to do so. 



 1516. Estate chargeable with debts. No priority. All 
the property of a decedent shaH be chargeable with the 
payment of the debts of the deceasoo, the expenses of a-d- 
ministration, and the allowance to the family. except as 
otherwise provided in this code, and in the Civil Code. 
And the sa.id property, personal and real, may be sold as 
the court may direct, in the manner prescribed in this 
chapter. There shall be no priority as between personal 
Ð n à real property for the above purposes. En. :.March 11, 
li72. Am'd. 1873-4, 367. 
Cal. Rep. Cit. 57, 459; 67, 639; 120, 92; 131, 119; 142, 456. 
Prob. Act. sec. 115. En. April 22, 1850. Rep. 1851, 4
9. 
En. 1851, 448. 
Cal. Rep. Cit. 20, 313; 31, 616. 
All property chargeable for debts, etc.: Civ. Code, sec. 
1358; order of appropriation: Civ. Cone, see. 1359; and 
see secs. 1560-1564, post. 
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Personal and real ptoperty, appro; --'iated without dis- 
tinction: Post, sec. 1563. 
Sold as the court m:;.-,y direct: Post, sec. 1517. 
A contract for th
 purchase of real estate may be sold: 
Post, secs. 1565 et seq. 
Sale, executor, etc., cannot buy at, or be interested in: 
Post, 800. 157'$. 



 1517: No sales valid except by order of superior court. 
No sale of any property of an estate of a decedent is 
valid unless made under order of the superior court, ex'Cept 
as otherwise provided in this chapter. All sales must be 
under oath reported to and confirmed by the court before 
the title to the property sold passes. En. Marc1=.. 11, 1872. 
Am'd. 1880, 92. 
-Cal. Rep. Cit. 49, 495; 50, 99; 63, 18; 104, 412; 114, 660; 
115, 32; 115, 205; 131, 164; 144, 126. 
Pro b. Act, sec. 148. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 639. 
Cal. Rep. Cit. 9, 127; 18, 303; 21, 29; 21, 44. 
Valid sales, where property is mortgaged: Post, sec. 
15C9. 



 1518. Petitions for orders of sale. All petitions for 
orders of sale must be in writing, setting forth the facta 
showing the sale to be necessary, and, upon the hearing, 
any person interested in the estate may file his written 
objections, which must be heard and determined. A 
failure to set forth the f.acts showing the sale to be neces- 
sary will not invalidate the subsequent proceedings, if the 
defect be supplied by the proofs at the hearing, and the 
general facts showing the necessity be stated in the order 
directing the sale. En. March 11, 1872. Am'd. 1873-4, 367. 
Prob. Act, sec. 149. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 9, 636. 


I 1519. But one 'Petition, order, and sale must be had 
when it is possible to do so. When it appears to the court 
that the estate is in'Solvent, or that it will require a sale 
of all the property of the estate of every character, to pay 
the family allowance, expenses of ad,ministration, and 
debts, there need be but one petition filed, but one order 
of sale made, and but one sale had, except in the case ot 
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perisha'ble property, which may be sold as provided in 
section fifteen hundre1 and twenty-two. The court, when 
a petition for the sale of any property for any of the pur- 
poses herein named is presented, must inquire fully into 
the probable amount required to make all such payments, 
and if there be no more estate than suffi'cient to pay the 
same, may require but one proceeding for the sale of the 
entire estate. In such case the petition must set forth sub- 
stantially the facts required by section fifteen hundred and 
thirty-seven. En. March 11, 1872. Am'd. 1873-4, 367; 1880, 
92. 
Cal. Rep. Cit. 57, 459. 
Orders, generally, in probate matters: Post, sec. 1704. 
One petition for realty, sale of personalty on: Post, secs. 
1636, 1639. 


ARTICLE n. 


SALES OF PERSONAL PROPERTY. 


I 15n Perlshable a.nd depreciating property to be sold. 

 1523. Order to sell pers0nal property. 

 1524. Partnership Interests and choses in action, how sold. 

 1525. Order of sale, what to direct and what to be flrat Bold. 
t 1526. Sale of personal property. 
t 1527. Sale of personal property. 


I 1522. Perishable and depreciating property to be sold. 
At any time after receiving letters, the executor, adminis- 
trator, or special a.dministrator may apply to the court or 
jUdge and obtain an order to sell perishable and other 
personal property likely to depreciate in value, or which 
will incur loss or expense by being kept, and so much 
other personal property as may be necessary to pay the 
allowance made to the family of the decedent. The order 
for the sale may be made without notice; but the executor, 
administrator, or special administrator is responsible for 
the property, unless, after making a sworn return and on a 
proper showing, the court shall approve the sale. En. 
11arch 11, 1872. 
Cal. Rep. Cit. 57, 459; 106, 433; 129, 89. 
Prob. Act, sec. 150. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1860, 175; 18G1, 639. 
Cal. Rep. Cit. 9, 636; 21, 32. 
Petition: Ante, sec. 1518. 
Order for the sale: Post, sec. 1525. 
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 1523. Order to sell persol1al property. If claims 
against the estate have been allowed, and a sale of property 
is necessary for their p3.yn1ent, or for the expenses of ad- 
ministration, or for the payment of legacies, the execu- 
tor or administrator may apply for an order to sell so much 
of the personal property as may be necessary therefor. 
Upon filing his petition, notice of at least five days must 
be given of the hearing of the application, either by post- 
ing notices or by advertising. He may also make a similar 
application from time to time, so long as any personal 
property remains in his hands, and sale thereo.f is neces- 
sary. If it appear for the best interestc:; of the estate, he 
may, at any time after filing the inventory, in like manner, 
a.nd after giving like notice, apply for and obtain an order 
to sell the whole of the personal property belonging to the 
estate, whether necessary to pay debts or not. En. March 
11, 1872. Am'd. 1873-4, 368; 1880, 93. 
Ca!. Rep. Cit. 57, 459. 
Notice by advertising: Post, sec. 1705. 


I 1524. Partnership Interests and choses In action, how 
sold. Partnership interests or interests belonging to any - 
estate by virtue of any partnership formerly existing, in- 
terest in personal property pledged, and choses in action, 
may be sold in the same manner as other personal prop- 
erty, when it appears to be for the best interest of the 
estate. Before confirming the sale of any partnership in- 
terest, whether marde to the survivin.g partner or to any 
other person, the court or judge must carefully inquire into 
the conadition of the partnership affairs, and mUßt examine 
the surviving partner, if in the county and able to be pres- 
ent in court. En. 11arch 11, 1872. 
Cal. Rep. Cit. 104, 412; 114, 661; 131, 164. 
Partnership interest: Post, sec. 1585. 


fi 1525. Order of sale, what to direct and what to be 
first sold. If it appear that a sale is necessary for the pay- 
ment of debts or the family allowance, or for the best 
interest of the estate and the persons interested in the 
property to be sold, 'whether it is or is not necessary to 
pay the debts or family allowance, the court or judge must 
order it to be; made. In making orders and sales for the 
payment of debts or family allowance, such arti'Cles' as are 
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not necessary tot' the support and subsistence of the family 
of the decedent, or are not specially bequeathed, must be 
first sold, an'Cl the court or judge must so direct. En. March 
11, 1872. AIll'd. 1873-4, 368. 
Ca1. Rep. Cit. 57, 459. 
Prob. Act, sec. 151. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1860, 175; 1861, 639. 
Cal. Rep. Cit. 48, 193. 



 1526. Sal
 of personal property. The sale of personal 
property must be made at public auction for such money 
or currency as the court may direct, and after public 
notice given for at least ten days by notices posted in three 
public places in the county, or by publication in a ne"rs- 
paper, or both, containing the time and place of sale, and 
a brief description of the property to be sold, unless for 
good reason shown the court, or a judge thereof, orders a 
private sale or a shorter Dotice. Public sales of such prop- 
erty must be made at the courthouse door, or at the resi- 
dence of the decedent, or at some other public place; but 
no sale shall be made of any personal property which is not 
present at the time of sale, unless the court otherwise 
order. En. March 11, 1872. Am'd. 1873-4, 369; 1880, 93. 
Prob. Act, sec. 152. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1855, 299; 1861, 640. 
Pro b. Act, sec. 153. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 640. 



 1527. Sale of personal property of deceased person. 
'Vllenever it appears to the court on any hearing of an ap- 
plication for a sale of real property, that it would be for 
the interest of the estate that personal property of the es- 
tate, or some part of StIch property, should first be sold the 
court m.ay decree the sale of said personal property, or' any 
part of it, and the sale thereof shall be cOll'ducte-d in the 
sa.me manner as if the applieation had been made for thE' 
sale of such personal property in the first instance. En. 
1905, 242. 
Cat Rep. Cit. 104, 111. 


By !lome unaccountable mistake the present section 163'9, which con- 
cerns s-ales of personal property, is placed in the wrong chapter to 
"..it: that entItled "Accounting and Settlement by Executors 'am1 
Aðmlnh;trators." It is, therefore, repealed, and a new section 1527 
('r,ntalnJng exact1
. the same provtsion
 as the old section 1639, 'Is In: 
serted in the proper chapter, to wit: that concerning USa}e.a ot Per- 

)na.l Property."-code CommissIoner's Note. 
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ARTICLE III. 


SUMMARY SALES OF MINES AND MINING INTERESTS. 


I 1529. Mines may be sold, how. 

 1530. Petition for sale, who may file and what to contaJn. 

 1531. Order to show cause, how made and on what notice. 

 1532. Order of sale, when and how made. 

 1;)33. Further proceedings to conform to articles two and four. 



 1529. Mines may be sold, how. When it appears from 
the inventory of the estate of any decedent that his estate 
consists in whole or in part of mines, or interests in mines, 
such mines or interests may be sold under the order of the 
court having jurisdiction of the estate, as hereinafter pro- 
vided. En. March 11, 1872. Am'd. 1880, 93. 
Cal. Rep. Cit. 83, 349; 112, 178; 116, 581. 


I 1530. Petition for sale, who may file and what to con- 
tain. The executor or administrator, or any heir at law, 
or creditor of the estate, or any partner or member of any 
mining company, in which interests or shares are held or 
owned by the estate, may file in the court a petition, in 
writing, setting forth the general facts of the estate being 
then in due course of administration, and particularly de- 
scribing the mine, interest, or shares which it is desired to 
sell, and particularly the condition and situation of the 
mines or mining interests, or of the mining company in 
which such interests or shares are held, and the grounds 
upon which the sale is asked to be made. En. March 11, 
1872. Am'd. 1880, 93. 
Cal. Rep. Cit. 55, 314; 83, 349; 138, 302. 
Petition for sale, generally: Ante, sec. 1518. 


I 1531. Order to show cause, how made and on what 
notice. Upon the presentation of such petition, the court, 
or a judge thereof, mu
t make an order directing all per- 
sons interested to appear before such court, at a time and 
pìace specified, not less than four or more than ten weeks 
from the time of making such order, to show cause Why an 
order should not be granted to the executor or adminis- 
trator to sell such mine, mining interests, shares, or 
stocks, 
s are set forth in the petition and belonging to 
the estate. A copy of the order to show cause must be 
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personally served on all persons interested In the estate, 
at least ten days before the time appointed for hearing the 
petition, or published at least four successive weeks in 
such nev{spaper as such court or judge shall specify. If 
all persons interested in the estate signify in writing 
their assent to such sale, the notice may be dispensed 
with. En. 
Iarch 11, 1872. Am'd. 1880, 94. 
Publication of notice: Post, sec. 1705. 



 1532. Order of sale, when and how made. If, upon 
hearing the petition, it appears to the satisfaction of the 
court that it is to the interest of the estate that such mini 
ing property or interests of the estate should be sold, or 
that an immediate sale is necessary in order to secure the 
just rights or interests of the mining partners, or tenants 
in common, such court must make an order authorizing 
the executor or administrator to sell such mining inter- 
ests, mines, or shares, as hereinafter provided. En. 

íarch 11, 1872. Am'd. 1880, 94. 



 1533. Further proceedings to confo
m to articles two 
and fou r. After the order of sale is made, all further pro- 
ceedings for the sale of such mining property, and for the 
notice, report, and COlJfìrmation thereof, must be in con- 
formity with the provisions of article four of this chapter. 
En. March 11, 1872. 
Cal. Rep. Cit. 83, 349; 112, 178. 
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ARTICLE IV. 


THE SALE OF REAL ESTATE, INTERESTS THEREIN, AND CON- 
FIRMATION THEREOF. 


I 1536. 
A 1537. 

 1538. 

 1539. 

 1540. 
I 1541. 

 154'2. 
A 1543. 
I 1544. 
I 1545. 

 1646. 

 1547. 
I 1648. 
I 1549. 
I 1560. 
I 1551. 
I l5Q2. 
I 1553. 
I 1554. 
I 1500. 
I 1556. 
I 1557. 

 1558. 

 1559. 

 1560. 
I 1561. 
I 1562. 
A 1563. 

 1564. 

 1565. 

 1566. 
I 1567. 

 1568. 
I 1569. 
I 1570. 
I 1571. 

 157
. 
I 1573. 

 1574. 
I 1575. 

 1576. 


When executor or administrator may sell property. 
Verified petition for sale, what to contain. 
Order to persons interested to appear. 
Copy to be served, assent given, or publication made. 
Hearing after proof of service. Presentation of claims. 
Administrator. executor. and witnesses may be examined 
To sell real estate or any part, when. 
Order of sale, when to be made. 
What the order of sale must contain. May be at public or prI- 
vate sale. 
Interested perøons may apply for order of sale. Form of peti- 
tion. 
To deliver copy of order to executor. (Repeale-a.) 
Notice of sale. 
Time and place. 
Private sale of real 
tate. bow made. and notice. Bids. when 
and how received. 
Ninety per cent of appraised vaJue must be offered. 
Purchase money on sale on credit. how secured. 
Return of proceedings and hearing. Setting aside sale. Re- 
sale. 
May file objections, when and who. 
When order of confirmation 18 to be made &.Ad when not. 
Conveyances. 
Order of eonfirmaUon, what to state. 
Sale may be postponed. 
Notice Of postponE-mente 
Sale of real estate to pay legacies. (Repealed.) 
Where paytnent of debts, etc.. provided for by will. 
Sale without order. 
Where provision by will Insufficient. 
Estate subject to debts, etc. 
Contribution among legatees. 
Contract for purchase of lands may be sold. how. 
Conditions of sale. 
Purchaser to give bond. 
Executor to assign contract. 
Sales by executors Or administrators of lands under mortgage 
or lien. 
The holder of the mortgage or lien may purchase the lanus. 
HIs receIpt to the amount of his claim a valid payment. 
AdmInistrator and executor liable for misconduct in sale. 
Fraudulent sales. 
Limitation of actions for vacating sale, etc. 
To what cases preceding section not to apply. 
Account of sale to be returned. 
Executor. etc., not to be purchaser. 



 1536. When executor or administrator may sell prop- 
erty. When a sale of property of the estate is necessary to 
pay the allowance of the family, or the debts outstanding 
I\
ainst the decedent. or the debts, expenses, or char
es 
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of administration or legacies; or when it appears to the 
satisfaction of the court that it is for the advantage, bene- 
fit, and best interests of the estate, and those interested 
therein that the real estate, or some part thereof, be sold, 
the executor or administrator may sell any real as well as 
personal property of the estate upon the order of the 
court; and an application for the sale of real property may 
also embrace the sale of personal property. En. March 
11, 1872. Am'd. 1873-4, 369; 1880, 94; 1893, 212. 
Cal. Rep. Cit. 57, 459; 83, 349; 87, 482; 88, 584; 88, 
688; 112, 178; 120, 92; 129, 87; 131, 670; 142, 379; 
144, 668. 
Probe Act, sec. 154. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am' d. 1861, 640. 
Cal. Rep. Cit. 13, 576; 16, 500; 20, 124; 20, 313; 22, 
275; 86, 690; 48, 193; 50, 406; 55, 582; 139, 19. 
Sale of realty, authorized: Ante, sec. 1516; interest un- 
der contracts may be included: Post, sec. 1665; additional 
bond on: Ante, sec. 1389. 


I 1537. Verified petition for sale, what to contain. To 
obtain such order for the sale of real property, he must 
present a verified petition to thë superior court, or a judge 
thereof, setting forth the amount of the personal estate 
that has come to his hands and how much thereof, if any, 
remains undisposed of; the debts outstanding against the 
deceden t, as far as can be ascertained or estimated; the 
amount due upon th6 family allowance or that will be due 
after the same has been in force for one year; the debts, 
expenses, and charges of administration already accrued, 
and an estimate of v;hat will or may accrue during the ad- 
ministration; a general description of all the real property 
of which the decedent died seised, or In which he had any 
interest, or in which the estate has acquired any interest, 
and the condition and value thereof, and whether the same 
be community or separate property; the names of the 
legatees and devisees, if any, and the heirs of the de- 
ceased, so far as known to the petitioner; and if said or- 
der for sale of real estate is petitioned for on the ground 
that it is for the advantage, benefit, and best interests of 
the estate and those interested therein that a sale be made, 
the petition, in addition to the foregoing facts, must set 
forth in what "yay an advantage or benefit would accrue 
to the estate and those interested therein by such sale. If 
any of the matters herein enumerated cannot be ascer- 
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talned, It must be so stated in the petition; but a failure 
to set forth facts hereinbefore enurnerated 'will not invali- 
date the sUbsequent proceedings if the defect be supplied 
by the proofs at the hearing and the general facts show- 
ing that such sale is necessary or that such sa]e is for the 
advantage, benefit, and best interests of the estate and 
those interested therein be stated in the decree. En. 
March 11, 1872. Am'd. 1873-4, 370; 1880, 94; 1893, 212. 
Cal. Rep. Cit. 51, 565; 55, 314; 55, 315; 63, 11; 63, 18; 
63, 347; 66, 389; 78, 599; 78, 600; 82, 176; 82, 549; 
83, 346; 83, 349; 83, 351; 83, 355; 83, 356; 85, 152; 
96, 667; 108, 339; 112, 178; 112, 180; 112, 268; 120, 424; 
120, 425; 120, 611; 125, 257; 125, 397; 127, 458; 131, 
119; 131, 670; 137, 185; 137, 186; 137, 187; 137, IgS; 
137, 189; 141, 641; 141, 642; 142, 379. 
I>rob. Act, sec. 155. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 640. 
Cal. Rep. Cit. 13, 676; 16, 500; 19, 410; 20, 124; 20, 313; 
20, 314; 33, 665; 36, 690; 36, 691; 50, 406; 54, 197; 
139, 19; 139, 20. 
Petition: Sec. 1518. If executor omits to apply, any 
other person may: Sec. 1545; stating facts in order: Post, 
sec. 1704. 
Return of sale: Ante, sec. 1517. 
Summary sale of mine: Ante, sees. 1529 et seq. 


I 1538. Order to persons Interested to appear. If It ap- 
pears to the court or judge, from such petition, that it is 
necessary, or that it would be for the advantage, benefit. 
and best interests of the estate and those interested there- 
in, to sell the whole or some portion of the real estate for 
the purposes and reasons mentioned in the preceding sec- 
tion or any of them, such petition must be filed, and an 
order thereupon made directing all persons interested in 
the estate to appear before the court, at a time and place 
specified, not less than four nor more than ten weeks from 
thfl time of making such order, to show cause why an order 
sh\)uld not be granted to the executor or administrator for 
the sale of such estate. En. March 11, 1872. Am'd. 1893, 
213. 
Cal. Rep. Cft. 122, 41; 122, 49; 125, 257; 125, 397; 139, 
20; 139, 21. 
Prob. Act, sec. 156. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 641. 
CaJ. Rep. Cit. 13, 576; 16, 500; 16, 502; 16
 503; 20, 124; 
2,u, 313; 36, 690; 139, 20. 
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I 1539. Copy to be served, assent. given, or publication 
made. A copy of the order to show cause must be per- 
sonally served on all persons interested in the estate, any 
general guardian of a minor so interested, and any legatee, 
or devisee, or heir of the decedent, provided they are resi- 
dents of the county, at least ten days before the time 
appointed for hearing the petition, or be published four 
successive weeks In such newspaper in the county as the 
court or judge shall direct. If all persons interested in th
 
estate join In the petition for the sale, or signify in writing 
theIr assent thereto, the notice may be dispensed with, 

.nd the hearing may be had at any time. En. March 11, 
1872. Am'd. 1873-4, 370. 
Cal. Rep. Clt. 84, 446; 100, 402; 122, 41; 122, 49; 125, 
257. 
Frob. Act, sec. 157. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 641. 
Ca!. 
p. Cit. 20, 124; 33, 54; 139, 21. 
Frob. Act, sec. 159. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 641. 
CaI. Rep. Cit. 16, 503-; 33, 52; 43, 547; 54, 197; 97, 866. 
Noti.ce, personal service or: Se8 ante, sec. 1011; post, 
f:ecs. 1707-1709, 1714); pnbhcatìon ùÌ: Post, sec. 1705. 
GvardI8-n wh8n hlfaût a party: Ante, secs. 372, 373; 
post, secs. 1722, 1769. 


I 1540. Hearing after proof of service. Presentatlon::)f 
claims. The court, at the time and place appointed in 
such order, or at such other time to which the hearing 
may be postponed, upon satisfactory proof of personal 
service or publication of a copy of th9 order, by affidavit or 
otherwise, if the consent in writing to such sale of aU 
parties interested is not filed, must proceed to hear the 
petition, and hear and examine the allegations and 
proofs of the petitioners, and of all r.ersons interested in 
the estate who may oppose the application. All claims 
against the decedent not before prefe:n.ted, if the period 01 
presentation has not elapsed, may be r!'
sented and passed 
upon at the heari:i.g. En. March 11, 1372. Am'd. 1880, 95. 
CaI. Rep. Cit. 62, 415; 84, 446". 
Prob. Act, sec. 158. En. April 22, 1850. Rep. 1851, 48
. 
En. 1851, 448. Am'd. 1861, 641. 
Cal. Rep. Cft. 2C, 1M. 
Code Civil Proc.-37. 


-- 
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 1541. Administrator, executor, and \vitnesses may be 
examined. The executor, aè.ministrator, and witnesses may 
be examined on oath by either party, and process to compel 
them to attend and testify may be issued by the court or 
judge, in the same manner and with like effect as in other 
cases. En. March 11, 1872. Am'd. 1880, 95. 
Probe Act, .sec. 160. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Procuring attendance, etc.: Post, sees. 1985 et seq. 



 1542. To sell real estate or any part, when. If it ap- 
pears to the satisfaction of the court, or a judge thereof, 
that it is necessary, or that it is for the advantage, benefit, 
and best interests of the estate and those interested there- 
in, to sell a part of the real estate, and that by a salp 
thereof the residue of the estate, real and personal, or 
some specific part thereof, would be greatly injured or 
diminished in value, or subjected to expense, orrendered 
unprofitable, or that after any such sale the residue would 
, be so small in quantity or value, or would be of such a 
character with reference to its future disposition among 
their heirs or devisees, as clearly to render it for the best 
interests of all concerned that the same should be sold, the 
court may authorize the sale of the whole estate or any 
part thereof, as in the judgment of the court is necessary, 
or for the advantage, benefit, and best interests of the 
estate and those interested therein. En. March 11, 1872. 
Am'd. 1893, 213. 
Cal. Rep. Cit. 57, 459; 125, 397; 138, 201; 142, 379; 142, 
380. 
Prob. Act, sec. 161. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 642; 1866, 766. 



 1543. Order of sale, when to be made. If it appears 
to the - 
t!sfaction of the court, after a full hearing upon tbe 
petitioL and an examination of the proofs and allegations 
of the parties interested, that a sale of the whole or some 
portion of the real estate is necessary for any of the causes 
mentioned in this article, or that a s:tle of the whole or 
some portion of the real estate is for the advantage, benefit
 
and best interests of th6 estate and those interested there- 
in, or if such sale be assented to by all the persons inter- 
ested, an order must be made to sell the whole, or so 
much and such pal ts of the real estate described in the 
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petition as the court shall judge necessary, or for tll
 
advantage, benefit, and best interests of the estate and 
those interested therein. En. March 11, 1872. Am'd. 1893, 
213. 
Cal. Rep. Cit. 57, 423; 
4, 446; 125, 397; 132, 48; 142, 379; 
144, 127. 
,Prob. Act, sec. 162. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 642. 
Cal. Rep. Cit. 20, 124; 36, 690. 
Order, need not recite facts: Post, sec. 1704. 
Personal estate: See, as to ordering a sale of personalty 
on application for sale of realty: Post, sec. 1639. 



 1544. What the order of sale must contain. May be at 
public or private sale. The order of sale must describe the 
lands to be sold and the terms of sale, which may be for 
cash, or on credit not exceeding one year, payable in 
gross or in installments, and in such kind of money, with 
interest, as the court may direct. 'I'he land may be sold in 
one parcel or in subdivisions, as the executor or adminis- 
trator shall judge most beneficial to the estate, unless the 
court otherwise specially directs. If it appears that any 
part of such real estate has been devised, and not chargeò 
in such devise with the payment of debts or legacies, the 
court must order the remainder to be sold before that so 
devis6d. Every such sale must be ordered to be made at 
public auction, unless, in the opinion of the court, it would 
benefit the estate to sell the whole or some part of such 
real estate at private sale; the court may, if the same is 
asked for in the petition, order or direct such real estate, 
or any part thereof, to be sold at either public or private 
sale, as the executor or administrator shall judge to 
 
most beneficial for the estate. If the executor or adminis- 
trator neglects or refuses to make a sale undér the order, 
and as directed therein, he may be compelled to sell, by 
order of the court, made on motion, after due notice, by 
any party interested. En. March 11, 1872. 
Cal. Rep. Cit. 56, 209; 57, 459; 66, 132; 75, 260; 120, 425; 
125, 397; 127, 277. 
Probe Act, sec. 163. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 642. 
Cal. Rep. Cit. 20, 124; 31, 606; 31, 616; 31, 618. 
Contents of order: Post, sec. 1704. 
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 1545. Interested persons may apply for order of sale. 
Form of petition. If the executor or administrator neglects 
or refuses to apply for an order of sale when it is neces- 
sary, or when it is for the advantage, benefit and best in- 
terests of the estate and those interested therein that the 
real estate or some portion therëof be sold, any person in- 
terested may make application therefor in the same man- 
ner as the executor or administrator, and notice thereof 
must be given to the executor or administrator before the 
hearing. The petition of such applicant must contain as 
many of the matters set forth in section one thousand five 
hundred and thirty-seven as he can ascertain, and the de- 
cree of sale must fix the period of time within which the 
executor or administrator must make the sale. En. March 
11, 1872. Am'd. 1893, 214. 
Cal. Rep. Cit. 87, 482. 
Prob. Act, sec. 164. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 642. 
Cal. Rep. Cit. 55, 582. 



 1546. To deliver copy of order to executor. En. March 
11, 1872. Rep. 1873-4, 371. 
Probe Act, sec. 165. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 643. 



 1547. Notice of sale. When a sale is ordered, and is 
to be made at public auction, notice of the time aúJ place 
of sale must be posted in three of the most public places 
in the county in whicH the land is situated, and pUblIshed 
in a newspaper, if there be one printed in the same 
county, but if none, then in such paper as the court may 
direct, for three weeks successively next before the sale. 
The lands and tenements to be sold must be described 
with common certainty in the notice. En. March 11, 1872. 
Cal. Rep. Cit. 73, 558; 84, 446. 
Pro b. Act, sec. 166. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1866, 766. 



 1548. Time and place. Sales at public auction must 
be made in the county where the land is situa
ed; but 
when the land is situated in two or more counties it nlay 
be sold in either. The sale must be made between the 
hours of nine o'clock in the morning and the setting of 
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the sun on the same day, and must be made on the day 
named in the notice of sale
 unless the same is postponed. 
En. March 11, 1872. 
Probe Act, sec. 167. En. A,pril 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 643; 1864, 370; 1866, 766. 
Postponement of sale: Post, secs. 1557, 1558. 



 1549. Private sale of real estate, how made, and 
notice. Bids, when and hew received. \Vhen a sale of real 
estate is ordered to be made at private sa Ie, notice ùf the 
same must be posted up in three of the most public places 
in the county in which the land is situated, and published 
in a newspaper, if there be one printed in the same county, 
if none, then in such paper as the court or a judge thereof 
may direct. for t\VO weeks successively next before the day 
on or after which the sale is to be made, in which the 
lands and tenements to be sold must be described with 
common certainty. The notice must state a day 011 or 
after which the sale will be made, and a place where of- 
fers or bids will be received. The day last referred to 
must be at least fifteen days from the first publication of 
notice; and the sale must not be made before that day, 
but must be n1ade within six months thereafter. The bids 
or offers must be in \vriting, and may be left at the place 
designated in the notice, or delivered to the executor or 
administrator personally, or may be filed in the office of 
the clerk of the court to which the return of sale must be 
made, at any time after the first publication of the notice 
and before the making of the sale. If it be shown that it 
will be for the best interest of the estate, the court or 
judge ID3.Y, by an order, shorten the time of notice, which 
shall not, however, be less than one week, and may pro- 
vide that the sale may be made on or after a day less than 
fifteen, but not less than eight days from the first publIca- 
tion of the notice, in which case the notice of sale, and 
the sale, may be made to correspond with such order. 
En. 
Iarch 11, 1872. Am'd. 1880, 95. 
Cal. Rep. Cit. 76, 260; 84, 446; 112, 666; 121, 524; 121, 
528. 



 1550. Ninety per cent of appraised value must be 
offered. No sale of real estate at private sale shall be con- 
firmed by the court, unless the sum offered is at least 
ninety per cent, of the appraised value thereof, nor unless 
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such real e
t1.te has been appraised within one year of the 
time of such sale. If it has not been so appraised, or if 
the court is satisfed that the appraisement is too high or 
too low, appraisers nlust be appointed, and they ll1ust make 
an appraisement thereof in the same. manner as in case of 
an original appraisement of an estate. This may be done 
at any time before the sale or the confirmation thereof. 
En. 11:arch 11, 1872. 
Cal. Rep. Cit. 83, 357; 83, 358. 



 1551. Purchase money on sale on credit, how secured. 
The executor or administrator must, when the sale is made 
upon a credit, take the notes of the purchaser for the pur- 
chase money, with a mortgage on the property to secure 
their payment. En. March 11, 1872. 
Probe Act, sec. 168. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 



 1552. Return of proceedings and hearing. Setting 
aside sale. Resale. Tüe executor or administrator, after 
making any sale of real estate, must make a return of his 
proceedings to the court, which must be filed in the office 
of the clerk 3t any time subsequent to the sale. A hear- 
ing upon thB return of the proceedings may be asked for 
in the return or by petition subsequently, and thereupon 
the clerk must fix the day for the hearing, of which notice 
of at lea;t ten days must be given by the clerk by notices 
posted in three public places in the county or by publica- 
tion in a newspaper, and must briefly indicate the land 
sold, the sum for which it was sold, and must refer to the 
return for further particulars. Upon the hearing, the court 
must examine the return and witnesses in relation to the 
same, and if the proceedings were unfair or the sum bid 
disproportionate to the value, and if it appears that a sum 
exceeding such bid at least ten per cent exclusive of a new 
sale may be obtained, the court may vacate the sale and 
direct another to be had, .of which notice must be given, 
and the sale in all respects conducted as if no previous 
sale had taken place. If an offer of ten per cent more in 
amoun t than that named in the return be made to the 
court, in writing, by a responsible person, it is in the dis- 
cretion of the court to accept such offer and confirnl the 
sale to such person, or to order a new sale. En. March 11, 
1872. Am'd. 1880, 96; 1891, 427. 
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Cal. Rep. Cit. 49; 495; 49, 496; 50, 99; 115, 205; 115, 
206; 116, 409; 125, 433; 127, 544; 138, 197; 142, 157. 
Probe Act, sec. 169. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 643; 1864, 370. 
Cal. Rep. Cit. 20, 125; 48, 385. 
Sales under will: Post, sec. 1561. 
Notice of petition for confirmation of sale, description 
of property by reference in: Post, sec. 1712. 
Attorney, court may appoint, to represent party: Post, 
sec. 1718. 



 1553. May file objections, when and who. When re- 
turn of the sale is made and filed, any person interested in 
the estate may file written objections to the confirmation 
thereof, and may be heard thereon, when the return is 
heard by the court or judge, and may produce witnesses 
In support of his objections. En. March 11, 1872. 
Cal. Rep. Cit. 98, 605. 
Probe Act, sec. 170. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 644. 
Cal. Rep. Cit. 9, 128. 



 1554. When order of confirmation is to be made and 
when not. If it appears to the court that the sale was 
legally made and fairly conducted, and that the sum bid 
was not dispröportionate to the value of the property 
sold, and that a greater sum, as above specified, cannot 
be obtained, or if the increased bid mentioned in section 
fifteen h
ndred and fifty-two be made and accepted by the 
court, the court must make an order confirming the sale, 
and directing conveyances to be executed. The sale, from 
that time, is confirmed and valid, and a certified copy of 
the order confirming it and directing conveyances to be 
executed, must be recorded in the office of the recorder of 
the county in which the land sold is situated. If, after. 
the confirmation, the purchaser neglects or refuses to 
comply with the terms of sale, the court may, on motion 
of the executor or administrator, and after notice to the 
purchaser, order a resale to be made of the property. If 
thè amount realized on such resale does not cover the 
bid and the expenses of the previous sale, such purchaser 
is liable for the deficiency to the estate. En. March 11 
, 
1872. 
Cal. Rep. Cit. 98, 613; 102, 575; 115, 206; 125, 433. 
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Probe Act, sec. 171. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1856, 20; 1861, 644. 
Cal. Rep. C'it. 9, 128; 9, 197; 19, 410; 20, 125; 49, 85. 
Proof of notice before sale and recital in: Post, sec. 1556; 
recording certified copy: Post, sec. 1719. 



 1555. Conveyances. Conveyances must thereupon be 
executed to the purchaser by the executor or administrator, 
and they must refer to the orders of the court authorizing 
and confirming the sale of the property of the estate, and 
directing conveyances thereof to be executed, and to 
the record of the order of confirmation in the office of 
the county recorder, either by the date of such recording, 
or by the date, volume, and page of the record, and such 
reference shall have the same effect as if the orders were 
at large inserted in the conveyance. Conveyances so made 
convey all the right, title, interest, and estate of the de- 
cedent in the premises, at the time of his death; if prior 
to the sale, by operation of law or otherwise, the estate 
has acquired any right, title, or interest in the premises, 
other than or in addition to that of the decedent at the time 
of his death, such right, title or interest, also passes by 
such conveyances. En. March 11, 1872. Am'd. 1880, 96. 
Cal. Rep. Cit. 57, 459; 144, 668; 144, 669. 
Probe Act, sec. 172. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1856, 20; 1861, 644. 
Cal. Rep. Cit. 9, 128; 19, 410. 



 1556. Order of confirmation, what to state. Before 
any order is entered confirming the sale, it must be proved 
to the satisfaction of the court that notice was given of 
the sale as prescribed, and the order of confirmation must 
show that such proof was made. En. March 11, 1872. 
Prob. Act, sec. 173. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Notice of sale, generally: Ante, sees. 1547, 1549. 



 1557. Sale may be postpon:)d. If, at the time ap- 
pointed for the sale, the executor or administrator deems 
it for the interest of all persons concerned therein that the 
same be postponed, he may postpone it from time t.o time. 
not exceeding in all three months. En. March 11, 1872. 
Probe Act, sec. 174. En. April 22, 1850. Rep. 1851, !89. 
En. 1851, 448. 
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 1558. Notice of postponement. In case of a postpone- 
ment, notice thereof must be given, by a public declaration, 
at the time and place first appointed for the sale, and it 
the postponement be for more than one day, further 
notice must be given, by posting notices in three or lllore 
public places in the county where the land is situated t 
or pub1ishing the same, or both, as the time and circum- 
stances will admit. En. March 11, 1872. 
Prob. Act, sec. 175. En. April 22, 1850. Rep. 1
51, 4

. 
En. 1851, 448. Am'd. 1861, 644. 
Publishing notice: Post, sec. 1705. 



 1559. Sale of real estate to pay legacies. En. l\Iarch 
11, 1872. 11ep. 1873-4, 371. 
Prob. Act, sec. 176. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 31, 606; 31, 616. 



 1560. Where payment of debts, etc., 'Provided for by 
wi II. If lhe testator makes provision by his will, or desig- 
nates the estate to be appropriated for the payment of his 
debts, the expenses of administration, or family expenses, 
they must be paid according to such provision or desig- 
nation, out of the estate thus appropriated, so far as the 
same is sufficient. En. l\Iarch 11, 1872. 
Cal. Rep. Cit. 57, 459; 120, 92; 145, 510; 145, 511. 
Prob. Act, sec. 177. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 31, 616; 31, 617. 
Insufficient provision, in will, effect of: Post, sec. 1562. 
Payment of debts and expenses, generally: Ante, sec. 
t516. 
Order of appropriation: Civ. Cod
, sec. 1359. 



 1561. Sale without order. When property is directed 
by the will to be sold, or authority is given in the will 
to sell property, the e-x:ecutor may sell any property or 
the estate without order of the court, and at either public 
or private sale, and with or without notice, as the executor 
may determine; but the executor n1ust n1ake return of 
such sa1es, as in other cases; and if directions are given 
in the will as to the mode of selling, or the particular 
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property to be sold, such directions must be observed. 
In either case no title passes unless the sale be confirmed 
by the court. En. March 11, 1872. Am'd. 1873-4, 371; 
1880, 96. 
Cal. Rep. Cit. 49, 495; 50, 99; 57, 459; 88, 587; 92, 186; 
107, 593; 107, 595; 114, 660; 116, 407; 116, 408; 120, 
92; 125, 432; 139, 654; 144, 126.' 
Prob. Act, sec. 178. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am' d. 1861, 645. 
Cal. Rep. Cit. 31, 606; 32, 441; 49, 84; 49, 85; 49, 86; 49, 
495. 



 1562. Where provision by will insufficient. If the 
provIsIon made by the will, or the estate appropriated 
therefor, is insufficient to pay the debts, expenses of ad- 
ministration, and family expenses, that portion of the es- 
tate not devised or disposed of by the vlill, if any, must 
be appropriated and disposed of for that purpose, according 
to the provisions of this chapter. En. March 11, 1872. 
Cal. Rep. Cit. 120, 92; 145, 509; 145, 510; 145, 511. 
Pro b. Act, sec. 179. En. April 22, 1850. Rep. 1851, 483. 
En. 1851, 448. 
Cal. Rep. Cit. 31, 607. 



 1563. Estate subject to debts, etc. The estate, real 
and personal, given by will to legatees or devisees, is 
liable for the debts, expenses of administration, and family 
expenses, in proportion to the value or amount of the sev- 
e:ral devises or legacies, but specific devices or legacies 
are exempt from such liability, if it appears to the court 
necessary to carry into effect the intention of the testator, 
and there is other sufficient estate. En. March 11, IH7
. 
Cal. Rep. Cit. 1z1, 277; 131, 119; 142, 456. 
, 
Pro b. Act, sec. 180. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 31, 607; 31, 609; 31, 616; 31, 619; 33, 667; 
48, 193. 
Real and personal property alike chargeable: Ante, sec. 
1516. 
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 1564. Contribution among legatees. When an estate 
given by will has b.een sold for the payment of debts or 
expenses, all the devisees and legatees must contribute 
according to their respective interests to the devisee or 
legatee whose devise or legacy has been taken therefor. 
and the court, when distribution is made, must, by decree 
for that purpose, settle the amount of the several liabilities. 
a.nd decree the amount each person shall contribute, and 
reserve the same from their distributive shares, respec- 
tively, for the purpose of paying such contribution. En. 
March 11, 1872. Am'd. 1880, 97. 
Cal. Rep. Cit. 142, 456. 
Prob. Act, sec. 181. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 31, 607; 31, 609; 31, 616; 33, 667; 48, 192. 



 1565. Contract for purchase of lands may be sold, how. 
If a decedent, at the time of his death. was possessed of a 
contract for the purchase of lands, his interest in such land 
and under such contracts may be sold on the application 
of his executor or administrator, in the same manner as 
if he had died seised of such land, and the same proceed- 
ings may be had for that purpose as are prescribed in this 
chapter for the sale of lands of which he died seised, 
except as hereinafter provided. En. March 11, 1872. 
Prob. Aet, sec. 182. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 


I 1566. Conditions of sale. The sale must be made 
subject to all payments that may thereafter become due on 
such contracts, and if there are any such, the sale must 
not be confirmed by the court until the purchasers execute 
a bond to the executor or administrator for the benefit 
and indemnity of himself and of the persons entitled to the 
interest of the decedent in the lands so contracted for, 
in double the whole amount of payments thereafter to be- 
come due on such contract, with such sureties as the court 
or judge shall approve. En. J\1arch 11, 1872. Am'd. 1880, 
97. 


Prob. Act, sec. 183. En. April 22, 1850. Rep. 1851, 4g
. 
En. 1851, 448. 



 1567. Purchaser to give bond. The bond must be 
conditioned that the purchaser ,vill make all payments for 
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such land that become due after the date of the sale, and 
will fully indmnnify the executor or administrator and the 
persons so enti tIed, against all demands, costs, charges, 
and expenses, by reason of any covenant or agree.ment 
contained in such contract. En. March 11, 1872. 
Prob. Act, sec. 184. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 



 1568. Executor to assign contract. Upon the confir- 
mation of the sale, the executor or ad'ministrator must 
execute to the pureha.ser an assignment of the contract, 
which vests in the purchaser, his heirs and assi.gns, all the 
right, title, and interest of the estate, or of the persons 
entitled to the interest of the .decedent, in the lands sold 
at the time of the sale, and the pUl"chaser has the same 
rights and remedies against the vend-or of such land as the 
decedent would have had if he were living. En. lHarch 11, 
1872. 
Prob. Act, sec. 185. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 



 1569. Sales by executors or adminIstrators of lands 
under mortgage or lien. When any sale is made by an 
executor or administrator, pursuant to provisions of this 
chapter, of lands subject to any mortgage or other lien, 
which is a valid claim against the estate of the decedent, 
and has been presented and allowed, the purchase money 
must be applied, after paying the neceqsary expenses of the 
Bale, first, to the payment and satisfaction of the mort- 
gage or lien, and the residue, if any, in due course of ad- 
ministration. The application of the purchase money t.o 
the satisfaction of the nlortgage or lien must be made with- 
out delay; and the land is subject to such mortgage or 
lien until the purchase m-oney has been a1ctually so ap- 
plied. No claim against any estate, which has been pre- 
sented and allowed, is affected by the statute of limita- 
tions, pen,ding the proceedings for the settlement of the 
estate. The purchase money, or so much thereof as may be 
sufficient to pay such mcrtgage or lien, with interest, and 
any lawful costs and charges thereon, may be paid int.o 
the court, to be received by the clerk thereof, whereupon 
the mortgage or Hen upon the land must cease. and the 
purchase money must be paid over by the clerk of the court 
without delay
 in pay'ment of the expen.ses of the sale, 
and in satisf.action of the debt to secure which the mort- 
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gage or other lien "ras taken, and the surplus, if any, at 
once returned to the eXtcutor or administrator, unless for 
good cause shown, after notice to the executor or admin- 
istrator, the court otherwise directs. En. :\larch 11, 1872. 
Am'd. 1880, 97. 
Cal. Rep. Cit. 60, 260; 68, 54: 72, 548; 82, 100; 128, 391; 
135, 352; 138, 304; 138, 305; 138, 308; 1422, 473; 142, 
475; 146, 202. 
Probe Act, sec. 186. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 645; 18G3, 698. 
Ca.l. Rep. Cit. 9, 128; 18, 687; 27, 354; 27, 356; 29, 369. 
Pro'b. Act, sec. 187. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Claim secured by mortgage: Ante, sees. 1497, 1500. 
Deposit in court: Ante, sees. 572-74; post, sec. 2104. 



 1570. The holder of the mortgage or lien may pur- 
chase the lands. His recel;Jt to the amount of his claim a 
valid payment. At any sale, under order of the court, of 
lands upon which there is a mortgage or lien, the holder 
thereof may become the purchaser, and his receipt for the 
amount due hi.m from the proceeds of the sale is a pay.ment 
pro tanto. If the amount for which he purchased the 
property is insufficient to defray the expenses and discharga 
his mortgage or lien, he must pay to the court, or the clerk 
thereof, an amount sufficient to pay such expenses. En. 
l\larch 11, 1872. Am'd. 1880, 97. 
Cal. Rep. Clt. 128, 392; 138, 304. 



 1571. Administrator and executor liable for mIscon- 
duct in sale. If there is any neglect or misconduct in the 
proceedings of the executor in relation to any sale, by 
which any person interested in the estate suffers damage, 
the party aggrieved may recover the same in an action 
upon the bond of the executor or administrator, or other- 
,vise. En. l\iarch 11, 1872. 
Cal. Rep. Cit. 67, 248. 
Prob. Act. sec. 188. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Bond of executor, etc.: Ante, sec. 1388. 
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 1572. Fraudulent sales. Any executor or adminis. 
trator who fraudulently sells any real estate of a decedent 
contrary to or otherwiRe than under the provisions of this 
chapter, is liable in double the value of the land sold, 
as liquidated d.amages, to be recovered in an action by the 
person having an estate of inheritance therein. En. l\1arch 
11, 1872. 
Cal. Rep. Ci t. 67, 248. 
Prob. Act, sec. 189. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 29, 35. 
Prohibited connection with sale: Post, sec. 1576. 



 1573. Limitation of actions for vacating sale, etc. 
No action for the recovery of any estate sold by an ex- 

''J.tor or administrator, under the provisions of this 
chapter, can be maintained by any heir or other. per- 
son claiming under the decedent, unless it be co,mmenced 
within three years next after the settlement of the final 
account of the executor or administrator. An action to 
set aside the sale may be instituted and maintained at any 
time within three years fro.m the discovery of the fraud, 
or other grounds upon which the action Is based. En. 
March 11, 1872. Am'd. 1880, 112. 
Cal. Rep. Ci t. 66, 111; 79, 15; 82, 180; 82, 181; 94, 250; 
122, 42; 122, 44; 12'2, 49; 122, 50; 125, 259; 125, 260. 
Prob. Act, soo. 190. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Olt. 37, 280; 47, 168; 57, 888; 79, 15; 122, 44. 
Persons unùer disability, provision inapplica'ble to: Post, 
sec. 1574. 
Discovery of the fraud, wIthin three years of: Ante, sec. 
338, subd. 4. 



 1574. To what cases preceding section not to apply. 
The preceding section shall not apply to minors or others 
under any legal disability to sue at the time when the 
right of action first accrues; but all such persons may con1- 
mence an action at any time within three years after the 
removal of the disability. En. March 11, 1872. 
Cal. Rep. Clt. 82, 181; 121, 42; 122, 44; 122, 49; 122, 50. 
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Pro b. Act, sec. 191. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Ca!. Rep. Cit. 122, 44. 


I 1575. Account of sale to be returned. When a sale 
has been made by an executor or administrator of any 
property of the estate, real or personal, he must return 
to the court, within thirty days thereafter, an account of 
sales, verified by his affidavit, or in case of his absence 
from the county, or other inåbility, by the affidavit of his 
attorney. If he neglects to make such return, he may be 
punished by attachment, or his letters may be revoked, 
one day's notice having been first given him to appear and 
show cause why such attachment should not issue, or such 
revocation should not be made. En. March 11, 1872. Am'd. 
1880, 98; 1897, 58. 
Frob. Act. sec. 192. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Attachment for contempt: Ante, sees. 1212 et seq. 
Notice by citation: Post, sec. 1710; also, post, secs. 1707- 
1709. 



 1576. Executor, etc
 not to be purchaser. No ex- 
ecutor or ad'ministrator must, directly or indirectly, pur- 
chase any property of the estate he represents, nor must 
he be interested in any sale. En. March 11, 1872. 
Ca!. Rep. Cit. 81, 5û9; 81,515; 81,516; 81,517; 81,519; 
81, 520; 93, 120-; 96, 668; 108, 341. 
Prob. Act, sec. 193. En. April 22, 1850. Rep. 1851, 489. 
En. 1851. 448. 
Ca!. Rep. Cit. 29, 34; 29, 36; 48, 121. 
Purchase by administrator, etc.. forbidden: Post, soo. 
1617. 
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ARTICLE V. 
[New article 8(1ded March 15, 1887, Stats. 1887, p. 115. In 
eff
t immediately.] 
:MORTGAGES AND LEASES mr REAL ESTATES. 
115TT. Mortgage of real property of decedent. 

 1578. Proceedings to obtain order. 
I 1579. To obtain lease of realty. 


I 1577. Mortgage of real property of decedent. When- 
ever in any estate now being administered or that may 
hereafter be administered it shall appear to the superior 
rourt, or a judge thereof, to be for the advantag
 of the 
estate to raise money upon a note or notes, to be secured 
by a mortgage of the real property of any deced.ent, or of 
a minor, or an incomp-etent person, or any part thereof, 
or to make a lease of said realty or any part thereof, the 
court or judge, as often as occasion therefor shall arise 
in the administration of any estate, may, on a petition, 
notice, and hearing as provi-ded in this article, authorize, 
empower, and direct the executor or administrator or 
guardian of such minor or incompetent person to mortgage 
such real estate or any part thereof, and to execute a note 
or notes to be seoored by such mortgage, or to lease such 
real estate or any part thereof. En. Stats. 1887, 115. Am'd. 
1891, 247; 1893, 72. 
Cal. Rep. Cit. 97, 457; 121, 650; 12
, 100; 131, 118; 131, 
120; 131, 671; 133, 259; 144, 126; 145, 401. 

1578 . 
Am'd. I 1578. Proceedings to obtain order. To obtain an 
p.498 order to mortgage such realty, the proceedings to be taken 
and the effect thereof shall be as follows: 
First. The exeC'utor or administrator of any estate, 
or guardian of any minor or incompetent person, or any 
person interested in the estates of such decedents, minors, 
or incompetent persons, may file a verified petition show- 
ing: 
1. The particular purpose or purposes for which it is 
proposed to make the note or notes and mortgage, which 
shall be either to pay the debts, legacies, or charges .of al(j- 
ministration, or to pay, reduce, extend, or renew some 
lien or mortgage already subsisting in said realty or some 
part thereof. 
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2. A statement of the debts, legacies, charges of adr.ainis- 
tration, liens or mortgages to be paid, reduced, extended, 
or renewed, as the case may be. 
3. The advantage that may accrue to the estate frow 
raising the required money by note or notes and nlortgage 
or providing for the payment, reduction, extension, or fP- 
newal of the subsisting liens or mortgages, as the case 
may be. 
4. The amount to be raised, with a general description 
of the property proposed to be mortgaged; and, 
5. The names of the legatees and devisees, if any, and of 
the heirs of the deceased, or of the minor, or of the incom- 
petent person, as the case may be, so far as known to the 
petitioner. 
Second. Upon filing such petition, an order shall be 
made by the court or judge, requiring all persons inter- 
ested in the estate to appear before the court or judge, at 
a time and place sp8cified, not less than four nor more 
than ten weeks thereaftar, then and there to show cause 
why the realty (briefly indicating it), or some part tilereof, 
should not be mortgaged for the amount mentioned in the 
petition (stating such amount), or such lesser amount as 
to the court or judge sh
ll seem meet. and referring to the 
petition on file for further particulars. 
Third. The order to show cause may be personally 
served on the persons interested in the estate, at least ten 
days before the time appointed for hearing the petition, or 
may be published for four successive vteeks in a newspaper 
of general circulation, published in the county. 
Fourth. At the time and at the place appninteù in the 
order to show cause, or at such other time and place to 
which the hearing may be postponed (the power to make 
all needful postponements being hereby vested in the 
court or judge), having first received satisfactory proof of 
personal service or publication of the order to show cause, 
the court or judge must proceed to hear the petition and 
any objections that may be filed or presented thereto. 
Upon such hearing, witnesses may be compelled to attend 
and testify, in the same manner, and with like effect, as in 
other cases; and if, after a fuIl hearing, the court or judge 
is satisfied that it will be for the advantage of the estate to 
mortgage the whole or any portion of the real estate, an 
order must be made authorizing, empowering, and direct- 
ing the executor or administrator, or the guardian of such 
minor or incompetent person, to make such mortgage, and 
Code Civil Proc.-38. 
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a promissory note or notes to the lender, for the amount 
of the loan, to be secured by said mortgage; the order may 
direct that a lesser amount than that named in the peti- 
tion be borrowed, and may prescribe the maximum rate of 
interest and period of the loan, and may direct in what 
coin or currency it shall be paid, and require that the 
interest and the whole or any part of the principal be paid, 
from time to time, out of the whole estate or any part 
thereof, and that any buildings on the premises to be 
mortgaged shall be insured for further security of the len- 
der, and the premiums paid from .such income. 
Fifth. After the making of the order to mortgage, the 
executor, administrator, or guardian of a minor or of an 
incompetent person shall execute and deliver a promissory 
note or notes for the amount and period specified in the 
order, and shall execute, acknowledge, and deliver a mort.. 
gage of tpe premises, setting forth in the mortgage that it 
is made by authority'or the order, and giving the date of 
such order. A certified copy of the order shall be recorded 
in the office of the county recorder of every county in 
which the encumbered land, or any portion thereof, lies. 
The note or notes and mortgage shall be signed by the 
executor, administrator, or guardian as such, and shall 
create no personal liability against the person so signin
 
Sixth. Every note or notes and mortgage so made shall 
be effectual to mortgage and hypothecate an the right, title, 
interest, and estate which the decedent, minor, or Incom- 
petent person had tn the premises described therein at the 
time of the death of such decedent, or at the time of the 
appoin tmen t of the guardian of such minor or of such in- 
competent person, or prior thereto, and any right, title, or 
interest ïn said premises acquired by the estate of such 
decedent, minor, or incompetent person, by operation of 
law or otherwise, since the time of the death of such de- 
cedent, or the appointment of the guardian of such minor 
or incompetent person. Jurisdiction of the court to admin- 
ister the estate of such decedent, minor, or inconlpetent 
person shall be effectual to vest such court and judge with 
jurisdicti3n to make the order for the note or notes and 
mortgage, and such jurisdiction shall conclusively inure to 
the benefit of the mortgagee named in the. mortgage, his 
heirs and assigns. No irregularity in the proceedings shall 
impair Qr invalidate the same or the note or notes and 
mortgage given in the pursuance thereof, and the mort- 
gagee, hi's heirs and assigns, shall have and possess the 
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same rights and remedies on the note or notes and mort- 
gage as if it had been made by the decedent prior to his 
death, the minor after reaching the age of maturity, or the 
incompetent person when legally competent; provided, 
however, that upon any foreclosure, if the proceeds of the 
encumbered property are insufficient to pay the note or 
notes, and "lllortgage, no judgment or claim for any de- 
ficiency of such proceeds to satisfy the note or notes and 
mortgage, or the costs or expenses of sale, shall be had or 
allowed, except in cases 
There the note or notes and mort- 
gage were given to pay, reduce, extend, or renew a lien or 
mortgag
 subsisting on the r6alty, or some part thereof, at 
the time of the death of the decedent, and the indebted- 
ness sec
red by such lien or mortgage was an allowed and 
approved claim against his estate, or a lien upon the inter- 
est of the minor in said real estate at the time it vested in 
him, or upon the estate of the incompetent at the time the 
incompetency of the incompetent person was so declared 
by the court; and provided also, that in cases affecting the 
estate of the deceased persons, the part of tbe indebtedness 
remaining unsatisfied must be classed and paiù with other 
demands against the estate, as provided in article three, 
chapter ten, of title eleven, part three, of this code, with 
respect to mortgages subsisting at the time of death. En. 
Stats. 1887, 115. Am'd. 1891, 247; 1893, 72. 
Cal. Rep. Cit. 97, 457; 120, 611; 121, 650; 127, 204; 131, 
11
; 131, 120; 131, 671; 131, 674; 133, 259; 145, 401. 
Subd. 1-139, 284; 144, 126. Subd. 3-97, 458. 


I 1579. To obtain lease of realty. To obtain an order 
to lease the realty, the proceedings to be taken and the 

ffect th
reof shall be as foHows: 
First. The executor, administrator, guardian of a minor 
or of an incompetent person, or any person interested in 
the estate of such decedents, minors, or incompetent per- 
sons, may file a verified petition showing: 
1. The advantage or advantages that may accrue to the 
estate fr.Tll giving a lease. 
2. A general description. of the property proposed to be 
leased. 
3. The term, rental, and general conditions of the pro- 
posed lease. 
4. The names of the legatees and devisees, if any, and 
of the heirs of the deceased, or of the minor, or of the in- 
COD1petent person, so far as knov;n to the petitioner. 
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Second. Order of court to shew cause. Upon filing 
such petition an order shall be made by the court or judge 
requiring all persons interested in the estate to appear 
before the court or judge, at a time and place specified, 
not less than two nor more than four weeks thereafter, 
then and there to show cause why the realty (briefly in- 
dicating it) should not be leased for the period (stating 
it), at the rental mentioned in the petition (stating it), 
and referring to the petition on file for further particulars. 
Third. Service of order. The order to show cause may 
be personally served on the persons interested in the es- 
tate at least ten days before the time appointed for h
aring 
the petition, or it may be published for two successive 
weeks in a newspaper of general circulation in the county. 
Fourth. Hearing; witnesses; appraisers; minimum ren- 
tal. At the time and place appointed to show cause, or at 
such other time and place to which the hearing may be 
postponed (the power to make all needful postponements 
being hereby vested in the court or judge), the court or 
judge having first received satisfactory proof of personal 
service or publication of the order to show cause, must 
proceed to hear the petition, and any objections that may 
have been filed or presented thereto. Upon such hearing, 
witnesses may be compelled to attend and testify in the 
same manner and with like effect as in other cases, and 
the court may, in its discretion, appoint one or more, not 
exceeding three, disinterested persons to appraise the rental, 
value of the premises, and direct that a reasonable com- 
pensation for the services, not exceeding five dollars pPf 
day, be paid by the estate. If, after a full hearing, the 
court or judge is satisfied that it will be for the advantage 
of the estate to lease the whole or any portion of the real 
estate, an order must be made authoriizng, empowering, 
and directing the executor, administrator, or the guardian 
to make such lease. The order may prescribe the minimunl 
rental to be received for the premises, and the period of 
the lease, which must in no case be longer than for ten 
years, and may prescribe the other terms and conditions' 
ot such lease. 
Fifth. Conditions of lease. After the making of the or- 
der to lease, the executor, administrator, or guardian of a 
minor or of an incompetent person shall execute, acknowl- 
edge, and deliver a lease of the pren1Ïses for the tern1 and 
period and with the conditions specified in the order, se.t- 
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ting forth in the lease that it is made by authority of the 
order, and giving the date of such order. A certified copy 
of the order shall be recorded in the office of the county 
recorder of every county in which the leased land or any 
portion thereof lies. 
Sixth. Effect of lease; errors and omissions. 
very 
lease so made shall be effectual to demise and let, at the 
rent, for the term, and upon the conditions thm-ein pre- 
scribed, the premises described therein Jurisdiction of the 
court to administer the estate of the decedent, the minot.., 
or of the incompetent person shan be effectual to veat such 
court and judge with jurisdiction to make the order for 
the lease, and such jurisdiction shall conclusively inure 
to the benefit of the lessee, his heirs and assigns. No- 
omission, error, or irregularity in the proceedings shall im- 
pair or invalidate the same, or the lease made in pursuance 
thereof. En. Stats. 1887, 117. Am'd. 1891, 247; 1905, 149. 
Supp. Cal. Rep. Cit. 1.4, 126. 


- 


The only change consist.! In the substitution ot the word ..ten" for 
"five," to make this section correspond with the present form of sec- 
tion 718 of the Civil Code, which was amende-d in 1903. Whoever 
amended the latter section at the last session ot the legislature for- 
,"ot to amend this section of the Code of Civil Procedure to corre- 
lIPond with It.-0ode C<Jmmissloner's Note. 
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CHAPTER VIII. 


OF THE POWERS AND DUTIES OF EXECUTORS AND ADMIN- 
ISTRATORS, AND OF THE MANAGEMENT OF ESrrATES. 
fi 1581. Exeèutors to take possession of the entire estate. 
fi 1582. Actions may be maintained by and against executors and ad- 
ministra tors. 
fi 1583. :May maintain actions for waste, conversion, and trefpass. 

 1584. Executor an.a adminstrator may be sued for waste or trespass 
of deceden t. 
fi 1585. Surviving partner to 
ettle up business. Interest therein to be 
appraised. Accoun t to be rendered. 

 1586. Actions on bond of executor or adnlinistrator may be brought 
by another administrator. 
fi 1587. What executors are not parties to a.ctions. 

 1588. May compound. 
fi 1589. Recovery of property fraudulently disposed of by testator. 
fi 1590. When executor to sue, as provided in preceding section. 

 1591. Disposition or estate recovere-d. 



 1581. Executors to take possession of the entire estate. 
The executor or administrator must take into his possession 
all the estate of the decedent, real and personal, and collect 
all debts due to the decedent or to the estate. For the pur- 
pose of bringing suits to quiet title, or for partition of such 
estate, the possession of the executors or administrators is 
the possession of the heirs or devisees; such possession 
by the heirs or devisees is subject, however, to the posses- 
sion of the executùr or administrator, for the purposes of 
administration, as provided in this title. En. March 11, 
1872. 
Cal. Rep. Cit. 57, 388; 57, 459; 69, 158; 70, 360; 109, 423; 
110, 575; 112, 395; 119, 477; 121, 25; 126, 484; 131, 671; 
134, 83; 136, 34; 137, 355. 
Probe Act sec. 194. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 645. 
Cal. Rep. Cit. 17, 536; 20, 163; 20, 627; 42, 463; 43, 551; 
44, 589; 57, 387; 57, 388. 
Possession of estate by executor etc.: Sec, 1452. 
Collection of debts, when no liability for failure: See. 
1615. 
Executor or administrator, suits by and against:. Secs. 
1582-1587, 1589, 1590. 
Heir may maintain ejectment and suit to quiet title dur- 
ing possession of executor, etc.: Sec. 1452. 
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 1582-1584: 



 1582. Actions may be maintained by and against exec- 
utors and administrators. Actions for the recovery of any 
property, real or personal, or for the possession thereof, or 
to quiet title thereto, or to determine any adverse claim 
thereon, and all actions founded upon contracts, may be 
maintained by and against executors and administrators in 
all cases in ,yhich the same might have been maintained by 
or against their respective testators or inte3tates. .bjn. 
March 11, 1872. Am'd. 1895, 81. 
Cal. Rep. Cit. 57, 241; 67, 570; 70, 360; 83, 512; 107, 112; 
110, 575; 119, 550; 126, 32; 126, 484; 128, 635; 136, 33; 
136, 36. 
Probe Act, sec. 195. En. April 22, 1850. Rep. 1851, 4

. 
En. 1851, 448. 
Cal. Rep. Cit. 19, 117; 20, 163; 20, 627; 26, 123; 50, 658. 
Executors and administrators-Suits by, after substitu- 
tion: Ante, sec. 385; without joining beneficiaries: Ante, 
sec. 369; suits against, costs: Ante, sec. 1509. 
Suggestion of death where action by deceased pending: 
An te, sec. 385. 
Tb;cl right to maintain suits for the possession of the real 
property of the estate: Ante, sec. 1452. 



 1583. May maintain actions for waste, conversion, and 
trespass. Executors and administrators may maintain ac- 
tion against any person who has wasted, destroyed, tal{en, 
or carried away, or converted to his own use, the goods of 
their testator or intestate, in his lifetime. They may also 
maintain actions for trespass committed on the real estate 
of the decedent in his lifetime. En. ?\farch 11, 1872. 
Pro b. Act, sec. 196. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 19, 117. 



 1584. Executor and administrator may be sued for 
waste or trespass of decedent. Any person or his personal 
representatives may maintain an action against the exec- 
utor or administrator of any testator or intestate who i.n 
his lifetime has wasted. destroyed, taken, or carried a way, 
or conyerted to his OVin use, the goods or chattels of any 
such person, or committed any trespass on the real estate 
of such person. En. l\1arch 11, 1872. 
Cal. Rep. Cit. 67, 246; 108, 483. 




 
 1585-1587 
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Prob. Act, sec. 197. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 



 1585. Surviving partner to settle up business. Interest 
therein to be a;>praised. Account to be rendered. When a 
partnership exists between the decedent, at the time of his 
death, and any other person, the surviving partner has the 
right to continue in possession of the partnership, and to 
settle its business, but the interest of the decedent in the 
partnership must be included in the inventory, and be ap- 
praised as such other property. The surviving partner must 
settle the affairs of the partnership without delay, and ac- 
count with the executor or administrator, and pay over 
such balances as may from time to time be payable to him, 
in right of the decedent. Upon the application of the 
executor or administrator, the court, or a judge thereof, 
may, whenever it appears necessary, order the surviving 
partner to render an account, and in caSe of neglect or 
refusal may, after notice, compel it by attachment; and the 
executor or administrator may maintain against him a
y 
action which the decedent could have maintained. En. 
March 11, 1872. Am'd. 1880, 98. 
Cal. Rep. Cit. 57, 459; 65, 111; 68, 396; 68, 397; 70, 582; 
75, 462; 84, 94; 89, 551; 96, 72; 100, 614; 101, 562: 
105, 190; 107, 606; 110, 574; 138, 237. 
Prob. Act, sec. 198. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 16, 118; 34, 263. 
Interest of decedent, in partnership, may be sold: Ante, 
sec. 1524. 



 1586. Actions on bond of executor or administrator 
may be brought by another administrator. An adminis- 
trator may, in his own name, for the use and benefit of all 
parties interested in the estate, maintain actions on the 
same estate. En. March 11, 1872. 
Cal. Rep. Cit. 123, 438. 
Prob. Act, sec. 199. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Bond of executor or administrator: Secs. 1388 et seq. 



 1587. What executors are not parties to actions. In 
&t'Uons by or against executors, it is not necessary to join 
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those as parties to whom letters were issued, but who have 
not qualified. En. 1\larch 11, 1872. 
Pro b. Act, sec. 200. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Parties, beneficiaries need not be joined: Ante, sec. 369. 


ft 1588. 1\1ay compound. Whenever a d9btor of the de- 
cedent is unable to pay all his debts, the executor or 
a.dministrator, with the approbation of the court, or a 
judge thereof, may compound with him and give him a 
discharge, upon receiving a fair and just dividend of his 
effects. A co.mpromise may also be authorized when it ap- 
pears to be just, and for the best interest of the estate. 
En. March 11, 1872. Am'd. 1880, 98. 
Cal. Rep. Cit. 57, 343; 86, 144; 123, 676; 135, 40. 
Pro b. Act, sec. 201. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'q. 1861, 645. 



 1589. Recovery of property fraudulently disposed of 
by testator. When there is a deficiency of assets in the 
hands of an executor or administrator, and ,vhen the de- 
cedent, in his lifetime, has conveyed any real estate, or 
any rights or interests therein with intent to defraud his 
creditors, or to avoid any right, debt, or duty of any per- 
son, or has so conveyed such estate that by law the deeds 
or conveyances are void as against creditors, the executor 
or ad'ministrator must commence and prosecute to final 
judgment any proper action for the recovery of the same; 
and m.ay recover for the benefit of the creditor all such 
real estate so fraudulently conveyed; and may also, for 
the benefit of the creditors. sue and recover all goods, 
chattels, rightR. or credits which have been so conveyed 
by the decedent in his lifetime, whatever may have been 
the manner of such fraudulent conveyance. En. 1\Iarch 11, 
1872. 
Cal. Rep. Cit. 50, 302; 53, 715; 57, 241; 61, 152; 82, 160; 
85, 547; 85, 549; 89, 352; 104, 222; 106, 108; 106, 109; 
109, 667; 114, 529; 114, 535; 137, 158; 137,170; 143,614. 
Pro b. Act, sec. 202. En: April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Clt. 48, 393. 
Executor or administrator may sue without joining bene- 
ficiaries: Ante, sec. 369. 
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Power to bring action: Ante, sees. 1452. 1581-1583. 
Fradulent conveyances: Post, sees. 1590, 1591. 



 1590. When executor to sue, as provided in preceding 
section. No executor or adrninistrator is bound to sue for 
such estate, as mentioned in the preceding section, for 
the benefit of the creditors, unless an appHcation of 
creditors, who must pay such part of the costs and expenses 
of the suit, or give sa-ch security to the executor or ad- 
ministrator therefor, as the court, or a judge thereof, shall 
direct. En. March 11, 1872. Am'd. 1880, 98. 
Cal. Rep. Cit. 61, 152; 82, 160; 85, 547; 109, 667; 114, 535. 
Pro b. Act, sec. 203. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 48, 393. 



1591 . 
 1591. Disposition of estate recovered. AU real estate 
Am'd. so recovered must be sold for the payment of debts, in 
p 501 the same manner as if the decedent had died seised thereof, 
· upon obtainin
 an order therefor from the court; and the 
proceeds of all goods, chattels, rights, and credits so re- 
covered must be appropriated in payment of the debts of 
the decedent in the same manner as other property in the 
hands of the executor or adn1inistrator. En. March 11, 
1872. Am'd. 1880, 98. 
Cal. Rep. Cit. 57, 241; 82, 160; 85, 547. 
Probe A.ct, sec. 204. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 



1592 
Enact. 
P.501 
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 1598. 


Expcutor to complete cont ncts for salp of red! t'
. . 
Petition for executor to wake conveyance, and nUl.Lt: ul ..
al- 
lng. 
Interested parties may contest. 
Conveyances wh
n ordered to be made. 
EXf'Cutlon of conveyance and re(;ord thereof. 
Rights of petitioner to enforce contract. 
Effect of conveyance. 
Effect of recording a copy of the decree. 
Recording decree does not supersede power of court to enforce 
it. 
Where party to whom conveyance to be made is dead. 
Decree may direct possessIon to be surrendered. 



 1599. 
, 1600. 
I 160l. 

 160
. 
t 1603. 
G 1604. 
I 1606. 


I 1600. 
I 1607. 



 1597. Executor to complete contracts for sale of real 
estate. When a person who is bound by contract in writ- 
ing to convey any real estate, or to transfer any personal 
property, dies before making conveyance or transfer, and 
In all cases when such decedent, if living might be com- 
pelled tv ID'ake such conveyance or transfer, the court, 
having jurisdiction of the probate proceedings of the es- 
tate of such decedent, may make a decree authorizing and 
directing the executor or administrator of such deceased 
person to conveyor transfer such real estate or personal 
property to the person entitled thereto. En. March 11, 
1872. Am'd. 1880, 99"; 1905, 76. 
Cal. Rep. Cit. 49, 471; 49, 472; 58, 416; 64, 444; 74, 284; 
91, 416; 137, 478; 141, 350; 141, 425; 147, 458. 
Pro b. Act, sec. 205. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 


fi 1598. Petition for executor to make conveyance, and 
1598 
notice of hearing. On the presentation of a verified pet!- Am'd. 
tion by any person claiming to be entitled to such cC'tlvey- p.501 
ance or transfer from an eXßCutor or administrator of such 
deceased person, setting forth the facts, including a copy 
of the contract, upon which the claim is predi1cated, the 
court, or a judge thereof, must apPoint a time and place 
for hearing the petition, and must order notices thereof to 
be published at least four successive weeks before su.ch 
hearing, in such newspaper of general circulation pub- 
lished in the county in which the 
ourt is held, as the court 
may designate. En. 
farch 11, 1872. Am'd. 1880, 99; 1905, 
76 
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Cal. Rep. Cit. 64, 445; 91, 416; 124, 247; 124, 253; 124, 
254; 141, 350; 141, 425; 147, 458. 
Probe Act, sec. 206. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Verification of pleadings: Ante, sec. 446. 
Publication of notke: Post, sec. 1705. 
Petition: Ante, sec. 1518. 



 1599. I nterested parties may contest. At the time and 
place appointed for the hearing, or at such other time to 
which the same may be postponed, upon satisfactory proof 
by affidavit or otherwise, of the due publication of the no- 
tice, the court shall proceed to hear the saM petition, and 
all persons interested in the estate may appear and contest 
such petition, by filing their objections in writing, and the 
court may examine, on oath, the petitioner and all who 
may be produced before hi:m for that purpose. En. March 
11, 18'72. Am'd. 1905, 77. 
Cal. Rep. Cit. 147, 458. 
Probe Act, sec. 207. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 646. 



 1600. Conveyances, when ordered to be made. If, af- 

 16
 d O ter a full hearing upon the petition, and objections, If any 
Am · there be, and examination of the facts and circumstances 
p. 502 of the claim, the court is satisfied that the petitioner is 
entitled to a conveyance of the real estate, or a transfer of 
the personal property, described in the petition, a decree, 
authorizing and directing the executor or administrator to 
execute a conveyance or transfer thereof to the petitioner, 
must be made and entered on the minutes of the court. 
En. March 11, 1872. Am'd. 1905, 77. 
Cal. Rep. Cit. 91, 416; 147, 458. 
Prob. Act, sec. 2OS. En. April 22, 1850. Rep. 1851. 489. 
En. 1851, 448. Am'd. 1861, 646. 



 1601. Execution of conveyance and the recording of 
the order therefor. The executor or administrator must 
execute the conveyance or transfer according to the direc- 
tions contained in the decree, which de-cree shall be. prima 
facie evidence of the correctness of the proceedings, and 
of the authority of the executor or administrator to m.ake 
the conveyance or tran
fer. If the transaction relate to 
real property, a certified copy of the decree must be re- 
corded with the deed in the office of the recorder of the 
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county in which the land conveyed is situated. En. March 
11, 1872. Am'd. 1873-4, 371; 1905, 77. 
Cal. Rep. Cit. 147, 458. 
Probe Act, sec. 209. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 18G1, 646. 

 1602. Rights of petitioner to enforce the contract. If, 
upon the hearing, as hereinbefore provided, the right of 
the petitioner to have a specific performance of the con- 
tract is found to be doubtful, the court must dismiss the 
petition without prejudice to the rights of the petitioner, 
who may, at any time within six months after such dis- 
missal, proceed by action to enforce a specific performance 
thereof. En. l\1arch 11, 1872. Am'd. 1880, 99; 190
, 77. 
Cal. Rep. Cit. 61, 163; 141, 350; 141, 425; 147, 459. 
Probe Act, sec. 210. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 646. 
f 1603. Effect of conveyance. Every conveyance or 
transfer made in pursuance of a decree as provided in this 
chapter, shall pass title to the property contracted for, 
as fully as if the contracting-party himself was still living, 
and executed the conveyance or transfer. En. March II, 
1872. Am'd. 1880, 99; 1905, 77. 
Prob. Act, sec. 211. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Conveyances by executor, etc.: Ante, sec. 1555. 

 1604. Effect of recording a copy of the decree. A copy 
of the decree for a conveyance or transfer as provided in 
this chapter, duly certified and recorded in the office of the 
recorder of the county in which the property is situated. 
gives the person entitled to the conveyance or transfer a 
right to the possession of the property contracted for, aud 
to hold the same according to the terms of the intended 
conveyance or transfer, in like manner as if the same had 
been conveyed or transferred in pursuance of the decree. 
En. March 11, 1872. Am'd. 1880, 99; 1905, 77. 
Prob. Act, sec. 212. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 

 1605. Recoråing of the decree does not supersede 
power of court to enforce it. The recording of any de- 
cree, as pro' idE'd in the preceding section, shall not prèvent 
the court making the decree from enforcing the same by 
other process. En. March 11, 1872. Am'd. 1905, 77. 
Probe Act, sec. 213. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
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 1 C06. Where party to whom conveyance to be made 
is dead. If the person entitled to the conveyance or 
transfer dies before the commencement of the proceeù- 
ings therefor under this chapter, or before the completion 
of the conveyctnce or transfer, any person entitled to SllC- 
ceed to his rights in th(; 
ontract, or the executor or admin- 
Istrator of such decedent, n1ay, for the benefit of the per- 
son so entitled, commence such proceedings or prosecute 
Rny already commenced, and the conveyance or transfpr 
must be so made as to. vest the property in the person or 
persons entitled thereto, or in the executor or adminis- 
trator, for their benefit. En. March 11, 1872. Am'd. 1905, 
77. 
Cal. Rep. Cit. 91, 416. 
Prob. Act, sec. 214. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 



 1607. Decree may direct possession to be surrendered. 

 1607 The decree provided for in this chapter may direct the pos- 
Am'd session of the property therein described to be su.rrendered 
p. 502. to the person entitled thereto upon his producing the dee
 
or transfer. and a certified copy of the decree, when, by the 
terms of the contract, possession is to be surrendered. En 
March 11, 1872. Am'd. 1905, 78. 
Cal. Rep. C1t. 58, 416; 64, 444; 91, 416. 


CHAPTER X. 


OF ACCOUNTS RENDERED BY EXECUTORS AND ADIVrImSTRA- 
TORS AND OF THE PAYMENT OF DEBTS. 
Article I. Liabilities and Compensation of Executors and Administra- 
tors, 
 
 1612-1618. 
II. Accounting and Settlements by Executors and Administra.- 
tors, 
 
 1622-164Q. 
III. The payment of Debts ot the Estate, 
 
 1643-1653. 


ARTICLE I. 


LIABILITIES AND COMPENSA TION OF EXECUTORS AND AD.. 
MINISTRA'l'ORS. 



 1612. Whf'n executor or a-Jministrator personally Hable. 

 1613. Executor to be charged with all estate, etc. 

 1614. Not to profit or lose by estate. 

 1615. Uncollected debts without fault. 

 1616. Compensation of the executor and administrator. ComDensa- 
tion of attorney. 
f H)17. Not to purchase claims against the estate. 

 1618. Executor's and administrator's commissions. 

 1619. AIlowed tees for attorneys. 
Gen Cit. to Art.-Cal. Rep. Cit. 131, 427. 
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 1612. When executor or administrator ?ersonally lia- 
1612 
ble. No executor or administrator is chargeable upon any Am'd. 
special promise to answer dalnages or to pay the debt
 p.502 
of the testator or intestate out of his own estate, unleb
 
the agreement for that purpose, or son1e memorandum or 
note thereoÏ, is in writing and signed by such executor or 
administrator, or by soree other person by him thereunto 
specially authorized. En. l\Iarch 11, 1872. 
CaI. Rep. Cit. 101, 385; 117, 593. 
Probe Act, sec. 215. En. A_pril 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Compare: Post, sec. 1973, subd. 2. 

 1613. Executor to be charged with all estate, etc. 
Every executor and administrator is chargeable in his 
account with the whole of the estate of the decedent 
which may come into his possession, at the value of the 
appraisement contained in the inventory, except as pro- 
vided in the following sections, and with all the interest, 
profit and income of the estate. En. March 11, 1872. 
Cal. Rep. Cit. 70, 71; 74, 203; 74, 213; 74, 540; 92, 170; 
92, 174; 119, 584; 131, 36; 145, 233; 145, 349; 146, 141. 
Prob. Act, sec. 216. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 43, 549; 43, 550. 

 1614. Not to profit or lose by estate. He shall not 
make profit by of the increase, nor suffer loss by the de- 
crease or destruction, without his fault, of any part of the 
estate. He must account for the excess when he sells any 
part of the estate for more than the appraisement, an,j 
if any is sold for less than the appraisement, he is not 
responsible for the loss if the sale has been justly made. 
En. March 11, 1872. 
Cal. Rep. Cit. 74, 540; 119, 584; 146, 141. 
Probe Act, sec. 217. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
CaI. Rep. Cit. 26, 429; 44, 588. 
Becoming purchaser: Ante, sec. 1576. 

 1615. Uncollected debts without fault. No executor Of 
administrator is accountable for any debts due to the 
decedent, if it appea.rs that they remain uncollected withou1 
his fault. En. March 11, 1872. 
Cal. Rep. Cit. 74, 203; 109, 423; 123, 104; 13
 36; 133, 
615; 140, 398; 145, 233. 
Pro b. Act, sec. 218. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
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 1616. Compènsation of executor and administrator; 
compensation of attorney; appeal from order of court. He 
shall be allowed all necessary expenses in the care, man- 
agement, and settlement of the estate, and for his services 
such fees as provided in this chapter; but when the de- 
cedent, by his will, makes some other provision for the com- 
pensation of his executor, that shall be a full cOIn pens a.- 
tion for his services, unless, by a written instrument, filet\ 
in the court, he renounce3 all claim for compensation pro- 
vided by in the will. Any attorney who has rendered ser- 
vices to an executor or administrator may at any tiIue 
during the administration, and upon such notice to the other 
parties interested in the estate as the court shall by ord\'
r 
require, apply to tho court for an allowance to himself uf 
compensation therefor, and the court shall on the hearin
 
of such application make an order requiring the executor 
or administrator to pay to such attorney out of the estate 
such compensation as to the court spall seem proper. Any 
payment made by an executor or administrator in conform- 
ity with such order shall be allowed by the court in his ac- 
count. Any attorney making such application to the court 
for compensation and all other persons interested in the 
estate may appeal from any order made by the court fixing 
the amount of such compensation. En. March 119 1872. 
Am'd. 1873-4, 414; 1880, 99; 1905, 776. 
Cal. Rep. Cit. 65, 379; 88, 4; 101, 385; 108, 458; 112, 453; 
120, 454; 121, 191; 123, 660; 123, 663; 125, 196; 125, 
197; 138, 370; 143, 144. 
Pro b. Act, sec. 219. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 38, 87; 43, 55L 
Compensation for services-commissions, where no pro- 
vision in will, etc.: Post, sec. 1618. 
Costs: Ante, sec. 1509. 



 1617. Not to purchase claims against the estate. No 
administrator or executor shall purchase any clarJ.ll against 
the estate he represents; and if he pays any claim for less 
than its nominal value, he is only entitled to charge in his 
account the amount he actually paid. En. March 
1, 1872. 
Cal. Rep. Cit. 93, 118; 93, 120; 146, 194. 
Probe Act, sec. 220. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 9, 636; 21, 32. 
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Purchasing property of estate: Ante, sec. 1576; fraudu. 
lently selling realty: Ante, sec. 1572. 



 1618. Executors and administrators, commissions al- 
lowed to. When no compensation is provided by the will, 
or the executor renounces an claim thereto, he must be 
allowed commissions upon the amount of estate accounted 
for by him, as follows: for the first thousand dollars, at 
the rate of seven per cent; for the next nine thousand dol 
lars, at the rate- of four per cent; for the next ten thousand 
dollars, at the rate of three per cent; for the next thirty 
thousand dollars, at the rate of two per cent; for the next 
fifty thousand dollars, at the rate of one per cent; and for 
all above one hundred thousand dollars, at the rate of one. 
half of one per cent. The same commissions shall be 
allowed to administrators. In all cases, such further al- 
lowance may be made as the court may deem just and 
reasonable for any extraordinary service, but the total 
amount of such extra allowance must not exceed one-half 
the amount of commissions allowed by this section. 
"There the property of the estate is distributed in kind, and 
involves no labor beyond the custody and distribution of 
the same, the commission shall be computed on all the es- 
tate above the value of twenty thousand dollars, at one- 
half of the rates fixed in this section. Public administrators 
shall receive the same compensation and allowances as ar
 
allowed in. this title to other administrators. All contracts 
between an executor or administrator and an heir, devise p , 
or legatee, for a higher compensation than that allowed 
by this section, shall be void. En. March 11, 1872. Am'd. 
1873-4, 415; 1880, 100; 1881, 36; 1905, 727. 
Cal. Rep. Cit. 65, 379; 65, 381; 70, 71; 96, 527; 108, 
45
; 110, 566; 119, 584; 121, 191; 123, 103; 124, 48; 
125, 197; 127, 188; 133, 463; 143, 508; 144, 556; 
144, 557; 146, 596. 
Pro b. Act, sec. 221. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 646. 
Cal. Rep. Cit. 30, 113; 43, 550; 46, 572. 



 1619. Allowed fees for attorneys; extraordinary ser- 
vice. Executors and administrators shall be allowed for 
fees of their attorneys for conducting the ordinary probate 
proceedings, the same amounts as are allowed by the last 
section as compensation for eÀecutors and administrators 
for their own services. In an cases, such further allow- 
Code CI vB Proc. -39. 
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ance may be made as the court may deem just and reason- 
able for any extraordinary service, such as sales or mort- 
gages of real estate, contested or litigated claims against 
the estate, litigation in regard to the property of the es- 
tate, and such other litigation as may be necessary for 
the executor or administrator to prosecute or defend. En. 
Stais. 19')5, 727. 


ARTICLE II. 


ACCOUNTING AND SETTLEMENTS BY EXECUTORS AND ADMI.N- 
ISTRATORS. 



 1622. 

 1623. 

 1624. 

 1625. 

 1626. 

 1627. 

 16Z8. 

 1629. 

 1630. 

 1631. 
fi 1632. 

 1633. 

 1634. 

 1635. 

 1636. 

 1637. 

 16;
8. 

 1639. 
I 1640. 


To render exhibit of receipts and disbursements. and claims aJ- 
lowed. 
Citation to account at third term. 
Petition for citation to render final or other account. 
Citation to account on application. 
Objections to account. who may file. 
Attachment for not obeying citation. 
To render accounts at expiration of term. 
Executor to account after his authority revoked. 
Revoking authority of executor, when. 
To produce and file vouchers, which remain In court. 
Vouchers for itemft less than twenty dollars. when accepted. 
Day of settlement to be appointed. and must give notice there- 
of. Hearing. 
When settl
ment is final, notice must so state. 
Interested party may file exceptions to account. 
All matters may be contested by the heirs. Hearing. 
Settlement of acccunts to be conclusive, when and when not. 
Proof of notice of settlement of accounts. 
In case of death, personal representative to present account. 
:Moneys invested by order of court. 



 1622. To render exhibit of receipts and disbursements 
and claims allowed. Six months after his appointment 
and at any time when required by the court, either upon 
its own motion or upon the application of any person in- 
terested )n the estate, the executor or administrator must 
render, for the information of the court, an exhibit under 
oath, showing the amount of money received and expended 
by him, the amount of all claims presented against the 
estate, and the names of the claimants, and all other 
matters necessary to show the condition of its affairs. 
En. March 11, 1872. Am'd. 1880, 100. 
Cal. Rep. Cit. 109, 423; 112, 81; 127, 188; 131, 416; 
146, 594. 
Pro b. Act, sec. 222. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 9. 636. 
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 1623. Citation to account at third term. If the ex- 
ecutor or itdministrator fails to render an exhibit for six 
months 3.tter his appointment, the court, or a judge there- 
of, must cause a citation to be issued requiring him to ap- 
pear and render it. En. March 11, 1872. Am'd. 1880, lUO. 
Cal. Rep. Cit. 72, 24; 112, 179; 116, 451. 
Probe Act, sec. 223. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Citation: Post, secs. 1707-1711. 

 1624. Petition for citation to render final or other 
account. Any persol1 interested in the estate may, at any 
time before the final settlement of accounts, present his 
1624 
petition to the court, or a judge thereof, praying that the Repl'd. 
executor or administrator be required to appear and render p. 502 
such exhibit, setting forth the facts showing that it is 
necessary and proper that such an exhibit ShOUld be made. 
En. March 11, 1872. Am'd. 1880, 100. 
Cal. Rep. Cit. 80, 97; 119, 241. Subd. 5-112, 441. 
Probe Act, sec. 224. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 



1623 
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 1625. Citation to account on application. If the court 
or a judge thereof, is satisfied, either from the oath of 
1625 
the applicant or from any other testimony offered, that the Repl'd. 
facts alleged are true, and considers the showing of the p. 502 
applicant sufficient, he must direct a citation to be issued 
to the executor or administrator, requiring him to appear, 
at some day to be named in the citation, and render an 
exhibit as prayed for. En. March 11, 1872. Am'd. 1880, 
100. 
Cal. Rep. Cit. 112, 81; 116, 451. 
Probe Act, sec. 225. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
I 1626. Objections to account, who may file. When 
an exhibit is rendered by an executor or administrator, 
any person interested may appear, and by objections in 
writing, contest any account or statement therein con- 
tained. The court may examine the executor or adminis- 
trator, and if he has been guilty of neglect, or has wasted, 
emuezzled, or misnlanaged the estate, his letters must be 
revoked. En. March 11, 1872. 
Cal. Rep. Cit. 123, 104. 
Pro b. Act, sec. 226. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 26, 57. 



I 
 16!7-1629 


ACCOUNTS. 


G12 


Any person interested: Post, sec. 1635. 
Revocation for misconduct: Ante, secs. 1436 et seq. 



 1627. Attachment for not obeying citation. If any 
executor or administrator neglects or refuses to appear 
and render an exhibit, after having been duly cIted, an at- 
tachu1ent may be issued against him, and such exhibit 
nnforced, or his letters may be revoked, in the discretion 
of the court. En. March 11, 1872. 
Pro b. Act, sec. 227. En. April 22, 1850. Rep. 1851, 48
. 
I
n. 1851, 448. 
Cal. Rep. Cit. 26, 429. 
Contempt: Ante, sees. 1209 et seq. 



 1628. To render accounts at expiration of term. 
Within thirty days after the expiration of the time men- 
tioned in the notice to creditors within which claims must 
be exhibited, every executor or administrator must render 
a full account and report of his administration. If he fails 
to present his account, the court or judge must compel 
the rendering Gf the account by attachments, and any per- 
son interested in the estate may apply for and obtain an 
attachment; but no attachment must issue unless a cita- 
tion has been first issued, served, and returned, requirIng 
the executor or administrator to appear and show cause 
why an attachment should not issue. Every account must 
exhibit all debts which have been presented and allowed 
during the period embraced in the account. En. March 11, 
1872. Am'd. 1875-6, 104. 
Cal. Rep. Cit. 72, 24; 109, 423; 112, 81; 133, 449; 143, 
481; 146, 194. 
Prob. Act, sec. 228. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 647. 
Cal. Rep. Cit. 9, 636; 26, 429; 30, 110; 55, 582. 
Account of administration-Final: Post, sees. 1647, 1652. 
Judge may receive at chambers: Ante, sec. 166. 



 1629. Executor to account after his authority re- 
voked. When the authority of an executor or administrator 
ceases, or is revoked for any reason, he may be cited to 
account before the court at the instance of the person suc- 
ceeding to the administration of the same estate, in like 
manner as he might have been cited by any person inter- 
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ested in the estate during the time he was executor or 
administrator. En. March 11, 1872. Am'd. 1880, 101. 
Ca!. Rep. Cit. 52, 637; 74, 539. 
Probe Act, sec. 230. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 



 1630. Revoking authority of executor, when. If the ex- 
ecutor or administrator resides out of the county, or ab- 
sconds or conceals hÎll1self so that the citation cannot be 
personally served, and neglects to render an accoullt 
"\\"ithin thirty days after the time prescribed in this artici
, 
or if he neglects to render an account within thirty days 
after being committed where the attachment has been ex- 
ecuted, his letters must be revoked. En. March 11, 1872. 
Prob. Act, sc. 230. En. April 22, 1850. Rep. 1851, 4b9. 
En. 1851, 448. 
Compare: Ante, sec. 1439. 



 1631. To produce and file vouchers, which remain in 
court. In rendering his account, the executor or adminis- 
trator must produce and file vouchers for all charges, debts. 
claims, and expenses which he has paid, which must remain 
in the court; and he may be exaluined on oath tOll.ching 
such payments, and also touching any property and ef- 
fects of the decedent, and the disposition thereof. When 
any voucher is required for other purposes, it may be with- 
drawn on leaving a certified copy on file; if a voucher i
 
lost, or for other good reason cannot be produced on th9 
settlement, the payment may be proved by the oath of any 
competent withness. En. March 11, 1872. 
Cal. Rep. Cit. 63, 349; 74, 202;.80, 173; 80, 176. 
Prob. Act, sec. 230. En. April 22, 1.850. Rep. 1851, 4

. 
En. 1851, 448. Am'd. 1861, 647. 
Vouchers-Required of claimant: Ante, sec. 1494; want 
of: Post, sec. 1632. 


. 

 1632. Vouchers for items less than twenty dollars, 

he.n accepted. On the settlement of his account he may 
de allowed any item of e::.:penditure not exceeding t,\\genty 
dollars, for which no voucher is produced, if such item 
be supported by his own uncontradicted oath positive to 
the fact of payment, specifying when, where, and to 
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whom it was made; but such allowances in the whole IDliðt 
not exceed five hundred dollars against anyone estate. and 
If, upon such settlement of accounts, it appear that deLJL
i 
against the deceased have been paid without the a1fidavij. 
and allowance prescribed by statute or sections one 
thousand four hundred and ninety-four, one thousand four 
hundred and ninety-five. and one thousand four hundred 
and ninety-six of this code, and it shall be proven by 'con..- 
petent evidence to the satisfaction of the court that such 
debts were justly due, were paid in good faith, that the 
amount paid was the true amount of such indebtedness 
over and above all payments or setoffs, and that the estato 
Is solvent, it shall be the duty of the said court to allow the 
said sum so paid in the settlen1ent of said accounts. En. 
!\larch 11, 1872. Am'd. 1880, 10l. 
Cal. Rep. Cit. 63, 650; 72, 340; 80, 173; 80, 176; 92, 294i 
115, 33; 127, 187. 
Pro b. Act, sec. 232. En. April 22, 1850. Rep. 1851, 48B.. 
En. 1851, 448. 


fi 1633. Day of settlement to be appointed, and must 
give notice thereof. Hearing. When any account is ren- 
dered for settlement, the clerk of the court must appoint a 
day for the settlement thereof, and thereupon give notif;e 
" 
thereot by causing notices to be posted in at least three 
public places in the county, setting forth the name of the 
estate-, the executor or administrator, and the day appointed 
for the settlement of the account. If, upon the final 
hearIng at the time of settlement, the court, or a judge 
thereof, should deem the notice insufficient from any cause, 
he may order such further notice to be given as may seerQ. 
to him proper. En. March 11, 1872. Am'd. 1880, 101; 1891, 
428. 
Cal. Rep. Cit. 70, 149; 81, 437; 86, 554; 110, 561; 116, 680; 
117, 508; 118, 381; 120, 701; 121, 639; 129, 175. 
Prob. Act, sec. 233. En. April 22, 1850. Rep. 1851, 489: 
En. 1851, 448. Am'd. 1861, 233. 
Cal. Rep. Cit. 30, 110. 
Proof of notice of settlement: Post, 
 1638. 



 1634. When settlement is final notice must so state. 
It the account mentioned in the preceding section be for 
a final settlement, and a petition for the final distribution 
of the estate be filed with said account, the notice of set- 
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tlement must state those facts, which notice must L\e 
given by posting or publication for at least ten days prior 
to the day of settlement. On the settlement of said ac- 
count, distribution and partition of the estate to 3.11 
entitled thereto may be immediately had wIthout further 
notice or proceedings. En. l\'Iarch 11, 1872. Am'd. 1873-4, 
372; 1875-6, 104; 1891, 428. 
Cal. Rep. Cit. 65, 369; 86, 554; 88, 379; 118, 381; 120, 701; 
122, 531; 125, 616; 131, 429; 141, 
70. 


fi 1636. Interested party may file exceptions to account. 
On the day appointed, or any subsequent day to which the 
hearing may be postponed by the court, any person in- 
terested In the estate may appear and file his exceptions 
in writing to the account, and contest the same. En. l\Iarc;h 
11, 1872. 
Cal. Rep. Cit. 66, 242; 66, 243; 74, 204; 74, 205; 74, 209; 
74, 210; 116, 580; 123, 659; 127, 132; 143, 145; 146, 
195. 
Prob. Act, sec. 234. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cft. 26, 57; 29, 519; 30, 110. 


A 1636. All matters may be contested by the heirs. 
Hearing. All matters, including allowed claims not passed 
1636 
upon on the settlement of any former account, or on ren-Am'd. 
daring an exhibit, or on making a decree of sale, may b
 p. 502 
contested by the heirs, for cause shown. The hearing and 
allegations of the respective parties may be postponed frOln 
time to time, when necessary, and the court may appoint 
one or more referees to examine the accounts, and mak 
 
report thereon, subject to confirmation; and D1ay allow 
a reasonable compensation to the referees, to be paid 
out of the estate of the decedent. En. March 11, 1872. 
Cal. Rep. Cit. 62, 187; 62, 415; 67, 84; 72, 340; 74, 208; 
74, 568; 88, 35; 121, 639; 125, 362; 131, 417; 141, 16; 
143, 481; 146, 195. 
Prob. Act, sec. 235. En. April 22, 1850. Rep. 1851, 48!J. 
En. 1851, 448. Am'd. 1861, 235. 
Cal. Rep. Cit. 37, 426; 131, 417. 
Pro b. Act, sec. 236. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 236. 
Cal. Rep. Cft. 30. 110. 
Ft
fQreea: 
nte, secs. 638-645. 
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 1637. Settlement of 
ccounts to be conclusIve, when 
and when not. The setUernent of the account and the 
allowance thereof by the court, or upon appeal, Is conclu- 
sive against all persons in any way interested in the 
estate, saving, however, to all persons laboring under 
any legal disability, their right to move for cause to 
reopen and examine the account, or to proceed by ac- 
tion against the executor or administrator, either In- 
dividually or upon his bond, at any time before :final di
- 
tribution; and in any action brought by any such per- 
son, the allowance and settlement of the account is prima 
facie evidence ot its correctness. En. March 11, 1872. 
Am'd. 1873-4, 872. 
Cal. Rep. Clt. 53, 685; 54, 257; 72, 315; 80, 170; 83, 294; 
87, 483; 118, 381; 119, 582; 123, 659; 129, 387; 131, 429; 
146, 195. 
Pro b. Act, sec. 237. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 24, 94; 30, 111; 36, 655; 37, 426; 54, 257. 
Conclusiveness of settlement: Post, sec. 1638. 



 1638. Proof of notice of settlement of accounts. The 
acccount must not be allowed by the court until it is first 
proved that notice has been given as required by this 
chapter, and the decree must show that such proof was 
made to the satisfaction of the court, and is conclusive 
evidence of the fact. En. March 11, 1872. 
Cal. Rep. Cit. 63, 522; 72, 340; 74, 208; 87, 483; 116, 580. 
Pro b. Act, sec. 238. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Ca!. Rep. Cit. 30, 111. 


A 1639. In case of death, personal representative to 
present account. If any executor or administrator dies, 
his accounts may be presented by his personal represen- 
tatives to, and settled by, the court in which the estate or 
which he was executor or administrator is being adminis- 
tered, and, upon petition of the successor of such deceased 
executor or administrator, "Such court may conlpel the 
personal representatives of such deceased executor or ad- 
ministrator to render an account of the administration or 
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their testator or intestate, and must settle such account 
as in other cases. En. Stats. 1873-4, 373. Rep. 1905, 242. 
En. 1905, 216. 


This is a new section, the matter in the present section 1639 having 
been transferred to section 1527. The new section authorizes the per- 
sonal representatives of a deceased executor or administrator to pre- 
sent and have settled the account of such deceased. At prescnt there 
is no way of settling such accounts except by suit in equity, which 
is expensive, unnecessary, and less expeditious than the mode pro- 
posed. -Code Commissioner's Note. 



 1640. Moneys invested by order of court. Pending the 
settlement of any estate, on the petition of any party inter- 
1640 
ested therein, and upon gO{).d cause shown therefor, the , 
court may order any moneys in the hands of the executors Re 5 P o l
. 
or ad.ministrators to be invested for the benefit of the p. 
estate in securities of the United States or of this state. 
Such order can only be made a.fter publication of notice of 
the petition in some newspaper, to be designated by the 
court or a judge thereof. En. Stats. 1873-4, 373. Am'd. 
1880, 101. 
Ca!. Rep. Cit. 117, 507. 


ARTICLE III. 


THE PAYMEN1' OF DEBTS OF THE ESTATE. 


I 1643. Order in which deobts to be paid. 

 1644. Where property insufficient to pay mortgage. 

 1645. Estate insufficient, a divi'jend to be paid. 
fi 1646. Funeral expenses and expenses ot last sickness. 
fi 1647. Order for payment ot debts a.nd discharge ot the executor or 
administrator. 
fi 1648. Provision for disputed and contingent claims. 

 1649. After decree tor payment ot debts, executor personally Ua.bl
 
to creditors. 
I 1650. Claims not included in order tor payment ot 'd.ebts, bow dis- 
posed ot. 
fi 1651. Order tor payment ot legacies and extension of time. 

 1652. Final accounts, when to be made. 

 1653. Neglect to render final 8.ccoun t, how treated. 



 1643. Order in which debts to be paid.. The debts of 
the estate, subject to the provisions of section twelve hun- 
dred and five, must be paid in the following order: 
1. Funeral expenses; 
2. The expenses of the last si.ckness; 
3. Debts having preference by the laws of 
States; 
4. Judgments rendered against the decedent in his life- 
time, and mortgages in the order of their date; 
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5. All other demands 
gainst the estate. En. March 11, 
1872. 
Cal. Re.p. Cit. 52, 577; 57, 459; 88, 648; 120, 701; 124, 230; 
138,304; 145, 409; 146, 201; 146, ,202. Subd. 1-131, 71, 
Subd. 4-117, 506; 122, 463; 138, 304. 
Probe Act, sec. 239. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 26, 66; 29, 3G8; 29, 380. 
Preferred claims for '\\
ages: Ante, sec. 1205. 
Family allowance: Ante, sec. 1467; post, sec. 1646. 
110rtgagoo real estate: Ante, sec. 1569. 

 1644 
 1644. Where property Insufficient to pay mortgage. 
Am'd. The preference given in the preceding section to a mort- 
p. 503 gage only extends to the proceeds of the property mort- 
gaged. If the proceeds of such property is insufficient to 
pay the mortgage, the part remaining unsatisfied must be 
classed with other demands against the estate." En. March 
11, 1872. 
Gal. Rep. Cit. 129, 175; 146, 200; 146, 201; 146, 202. 
Probe Act, sec. 240. En. April 22, 850. Rep. 851, 489. 
En. 1851, 448. 
Proceeds of property mortgaged: Ante, sec. 1569. 



 1645. Estate insufficient, a dividend to be paid. If the 
estate is insufficient to pay all the debts of anyone class, 
each ,creditor must be pal<d a divideoo in proportion to his 
claim; and no credi t
r cf anyone class shall receive any 
payment until all those of the prec-eding class are fully 
paid. En. March 11, 1872. 
Cal. Rep. Cit. 57, 459; 58, 405; 58, 515; 61, 72; 146, 201; 
146, 202. 
Prab. Act, sec. 241. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 26, 66. 



 1646. Funeral expenses and expenses of last sickness. 
The executor or administrator, as soon as he has sufficient 
funds in his hands, must pay the funeral expenses, and 
expenses of the last sickness, and the allowance made to 
the family of the decedent. He may retain in his. hands 
the ne
es.sary expenses of aodministration, but he is not ob- 
liged to pay any other debts or any legacy until, as pre- 
scribed in this arti.cle, the pay,ment has been ordered by the 
court. En. March 11, 1872. 
Cal. Rep. Cit. 65, 379; 88, 647; 112, 527; 116, 409; 111, 
507; 119, 581; 120, 701. 
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Prob. Act sec. 242. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 37, 428. 

 1647. Order for payment of debts and discharge of the 
executor or administrator. Upon the settlement of the 
accounts of the executor or administrator, as required in 
16
 d 7 
this chapter, the court must make an order for the pay_Am · 
ment of the debts, as the circumstances of the estate re- p. 503 
quire. If there is not sufficient funds in the hands of the 
executor or administrator, the court must specify in the 
decree the sum to be paid to each creditor. If the whole 
property 0{ the estate be exhausted by such pa)ïJlent or 
distribution, su
h account must be considered as a final 
account, an-d the executor or administrator is entitled to 
his discharge on producing and filing the necessary vouch- 
ers and proof showing that such payments have been made, 
and that he has fully complied with the decree of the 
court. En. March 11, 1872. Am'd. 1875-6, 104. 
Cal. Rep. Cit. 87, 481; 96, 475; 97, 387; 106, 155; 109, 423; 
117, 508; 120, 701; 143, 480; 145, 349. 
Prob. Act, sec. 243. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 648. 
Cal. Rep. Cit. 18, 431; 26, 431; 30, 111; 37, 428; 37, 429; 
55, 582. 
Settlement of accounts: Ante, sec. 1628. 



 1648. Provision for disputed and contingent claims. If 
there is any claim not due, or any contingent or disputed 
claim again3t the estate, the amount thereof, or such part 
of the same as the holder would be entitled to if the claim 
were due, established, or absolute, must be paid into the 
court, and there remain, to be paid over to the party ,,-hen 
he becomes entitled thereto; or, if he fails to establish his 
claim, to be paid over or distributed as the ,circumstances 
of the estate require. If any creditor whose claim has 
been allowed, but is not :yet due appears and assents to a 
deduetion therefrom of the legal interest for the time the 
claim has yet to run, he is entitled to be paid accordingly. 
The payments provided for in this section are not to be 
made VtThen the estate is insolvent, unless a pro rata dis- 
tribution is ordered. En. ?\farch 11, 1872. 
Ca1. Rep. Cit. 58, 405; 58, 515; 61, 72; 67, 640; 96, 475; 
96, 476; 106, 155; 146, 200. 
Probe Act, sec. 244. En April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 18, 429; 18, 430; 18, 431; 55, 582. 
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 1649. After decree for payment of debts, executor per- 
sonally liable to creditors. 'Vhen a decree is made by the 
court for the payment of creditors, the executor or admin- 
istrator is personally liable to each creditor for his allowed 
claim, or the dividend thereon, and execution may be is- 
sued on such decree, as upon a judgment in the court, in 
fa vor of each creditor, and the same proceeding may be 
had under su.ch execution as un-der execution in other 
cases. The executor or administrator is liable therefor 
on his bond to each creditor. En. March 11, 1872. Am'd. 
1880, 101. 
Cal. Rep. Cit. 123, 337; 129, 387; 143, 478. 
Prob. Act, sec. 245. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 14, 130; 26, 431; 2G, 432. 

 1650. Claims not included in order for payment of 
debts, how disposed of. When the accounts of the admin- 
istrator or executor have been settled, and an order made 
for the payment of debts and distribution of the estate, no 
creditor, whose claim was not included in the order for 
payment, has any right to call upon the creditors who have 
been paid, or upon the heirs, devisees, or legatees, to con- 
tribute to the payment of his cla.im; but if the executor or 
administrator has failed to give the notice to the creditors, 
as prescribed in section fourteen hundred and ninety-one, 
such creditor may recover on the bond of the executor or 
administrator the amount of his claim, or such part there- 
of as he would have been entitled to, had it been allowed. 
This section shall not apply to any creditor whose claim 
was not due ten months before the day of settlement, or 
whose claim was contingent, and did not become absolute 
ten months before such day. En. March 11, 1872. 
Cal. Rep. CiL 54, 370; 58, 515; 96, 475; 96, 476; 123, 
100. 
Prob. Act, sec. 246. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 55, 582. 

 1651. Order for payment of legacies and extension of 
time. If the whole of the debts have been paid" by the 
first distribution, the court must direct the payment of 
legacies and the distribution of the estate amGng the heirs, 
legatees, or other persons entitled, as provided in the next 
chapter; but if there be debts remaining unpaid, or if, for 
other reasons, the estate be not in a proper condition to 
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be closed, the court must give such extension of time as 
may be reasonable, for a final settlement of the estate. 
En. March 11, 1872. 
Cal. Rep. Cit. 67, 459; 58, 615; 96, 476; 98, 6{}5; 109, 
423. 
Probe Act, sec. 247. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 648. 
Cal. Rep. Cit. 31, 111; 55, 582. 



 1652. Final account, when to be made. At the time 
designated in the last section, or sooner, if within that 
time all the property of the estate has been sold, or there 
are sufficient funds in his hands for the payment of an the 
debts due .by the estate, and the estate be in a proper con- 
dition to be closed, the executor or administrator must 
render a final account, and pray a settlement of his admin- 
istration. En. March 11, 1872. 
Cal. Rep. Cit. 109, 423; 122, 45. 
Probe Act, sec. 248. En. April 22, 1.850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 648. 
Cal. Rep. Cit. 80, 248. 
Settlement of accounts: Ante, sec. 1628. 

 1653. Negle(,,-t to render final account, how treated. If 
he neglects to render his account, the same proceedings 
may be had as prescribed in this chapter in regard to the 
first account to be rendered by him; and all the provisions 
of this chapter relative to the last-mentioned account, and 
the notice and settlement thereof, apply to his ac('ount 
presented for final settlement. En. l\larch 11, 1872. 
Prob. Act, sec. 249. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 9, 636; 30, 111. 
Proceedings to enforce account: Ante, sees. 1628-1630. 
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CIIAPTER XI. 
OF THE PARTITION. DISTRIBUTION, AND FINAL SETTLEMENT 
OF ESTATES. 


Article I. Partial Distribution Prior to Final Settlement, 
 I 1658-1
. 
II. Distribution on Final Settlement, 
 
 1664-1670. 
Ill. Distribution and Partition, 
 
 1675-1686. 
IV. Agents tor Atsent Interested Parties. Discharge of Execu- 
tor or AdmInistrator, 
 
 1691-1698. 
V. Accounts ot Trustees. Distribution. 
 
 1699-17OZ%. 


ARTICLE I. 


PARTIAL DISTRIBUTION PRIOR TO FINAL SETTLEMENT. 



 1658. PaymeJlt of legacies upon giving bonds, 

 1659. 
otice of application for legacies. 
fi 1660. Executor or other person may resist application. 

 1661. Decree prayed for to require bon-d, which must be given. 
May order wÞole or part of share to be delivered. Where 
partition necessary, how made. Costs. 

 ]6-62. Order for paymea.t of bond, and suit thereon. 

 1663. Any heir, devise':!, or legatee may petition the court for distri- 
bution of net proceeds. Order of court. Bond. 



 1658. Payment of legacies upon giving bonds. At any 
time after the lapse of four months from the issuing of 
letters testamentary or of administration, any heir, dev- 
isee, or legatee, may present his petition to the court for 
the legacy or share of the estate to which he is entitled, 
to be given to him upon his giving bonds, with security, 
for the payment of his proportion of the debts of the es- 
tate. En. March 11, 1872. 
Cal. Rep. Cit. 57, 459; 63, 107; 65, 380; 74, 312; 81, 
437; 105, 371; 107, 594; 110, 561; 115, 639; 119, 408; 
121, 127; 121, 393; 121, 394; 122, 530; 122, 531; 132, 
564; 133, 658. 
Probe Act, sec. 250. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 648. 
Cal. Rep. Cit. 14, 112; 31, 618; 31, 619. 
Payment of legacies-Order of appropriation for: Civ. 
Code, sec. 1360. 
Proportion of the debts-For which legatee, etc.;, liable: 
Civ. Code, sec. 1377; see ante, sec. 1650. 
Partial distribution: Post, sec. 1661. 
fi 1659. Notice of application for legacies. Notice of the 
application must be given to the executor or administrator, 
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personally, and to all persons interested in the estate, in 
the same manner that notice is required to be given of the 
settlement of the account of an executor or administrator. 
En. March 11, 1872. 
Cal. Rep. Cit. 81, 437; 110, 561. 
Prob. Act, sec. 251. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 648. 
Notice of settlement of account: Ante, sec. 1633. 


I 1660. Executor or other person may resist application. 
1660 
The executor or administrator, or anJ' person interested in Am'd. 
the estate, may appear at the time named and resist the p. 504 
application, or any other heir, devisee, or legatee may 
make a similar application for himself. En. March 11, 
1872. 
Cal. Rep. Cit. 63, 107; 110,-561. 
Prob. Act, sec. 252. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Any person interested: Ante, sec. 1635. 



 1661. Decree prayed for to require bond, which must 
be given. May order whole or .part of share to be deliv- 
ered. Where partition necessary, how made. Costs. If, 
at the heari
g, it appear that the estate is but little in- 
1661 
debted, and that the share of the party applying may b( Am'd. 
allowed to him without loss to the creditors of the estate p. 504 
the court must make an order in conformity with the 
prayer of applicant, requiring; 
1. Each heir, legatee, or devisee, obtaining such order, 
before receiving his share, or any portion thereof, to exe- 
cute and deliver to the executor or administrator a bond, 
in such sum as shall be designated by the court, or a judge 
thereof, with sureties to be approved by the judge, payable 
to the executor or administrator, and conditioned for the 
payment, whenever required, of his proportion of the debts 
due from the estate, not exceeding the value or amount of 
the legacy or portion of the estate to which he is entitled. 
2. The executor or administrator to deliver to the heir 
, 
legatee, or devisee, the whole portion of the estate to 
which he may be -entitled. or only a part thereof, designat- 
ing it. If, in the execution of the order, a partition IS 
necessary between twó or more of the parties interested, it 
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must be made in the manner hereinafter prescribed. The 
costs of these proceedings shall be paid by the applicant, 
or if there be more than one, shall be apportioned equally 
amongst them. En. March 11, 1872. Am'd. 1880, ] 02. 
CaI. Rep. Cit. 58, 515; 63, 107; 65, 379; 65, 380; 105, 
371; 121, 127; 121, 394; 145, 466; 147, 255. 
Pro b. Act, sec. 253. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
CaI. Rep. Cit. 14, 112; 20, 628. 
Pro b. Act, see. 254. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
CaI. Rep. Cit. 20, 628. 
Pro b. Act, sec. 255. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Prob. Act, sec. 256. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Order-Not made if any taxes unpaid: Post, sec. 1669; 
recording: Post, sec. 1719. 
Partition-Manner hereinafter prescribed: Post, sees. 
1675 et seq. 



 1662. Order for payment of bond, and suit thereon. 
When any bond has been executed and delivered under the 
provisions of the preceding section, and it is necessary 
for the settlement of the estate to require the payment of 
any part of the money thereby secured, the executor or 
administrator must petition the court for an order requIr- 
ing the payment, and have a citation issued and served on 
the party bound, requiring him to appear and show cause 
why the order should not be made. At the hearing, the 
court, if satisfied of the necessity of such payment, must 
make an order accordingly, designating the amount and 
giving a time within which it must be paid. If the money 
is not paid within the time allowed, an action may be 
maintained by the executor or administrator on the bond. 
En. March 11, 1872. 
Prob. Act, sec. 257. En. April 22, 1850. Rep. 1851, 489. 
En. -1851, 448. 
Cal. Rep. Cit.. 31, 618; 31, 619. 

16
3 
 1663. Any heir, devisee, or legatee may petition the 
Re


-;ourt for distribution of net proceeds. Order of court. 
p. Bond.. At any time after the lapse of one year from the 
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issuance of letters testamentary, or of administration, any 
heir, devisee; or legatee may present his or her petition to 
the court 
or the distribution of the n
t proceeds of the 
share of the said estate to which he or she will be entitled. 
Notice of the application must be given, as required by sec- 
tion sixteen hundred and fifty-nine. The executor or ad- 
ministrator, or any other person interested in l.ùe estat
, 
may appear at the time named and resist the application, or 
any other heir, devisee, or legatee may make a similar appli- 
cation for himself. If at the hearing it appear that the es- 
tate is but little indebted, and that the share of the party 
applying may be allo'wed to him without loss to the cred- 
itors of the estate, the court must make an order in con- 
formity with the prayer of the applicant, requiring: 
1. Each heir, legatee, or devisee, obtaining such order, 
before receiving his share, or any portion thereof, to 
execute and deliver to the executor or administrator a 
bond, in such sum as shall be designated by the court, or 
a judge thereof, with sureties to be approved by the judge, 
payable to the executor or administrator, and conditioned 
for the payment, whenever required, of his proportion of 
the debts due from the estate, not exceeding the amount 
or portion of the proceeds of the estate which he has re- 
ceived; provided, that where the time for filing or present- 
ing clainls has expired, and all claims that have been al- 
lowed have been paid, or are secured by mortgage upon 
real estate sufficient to pay them, and the court is satisfied 
that no injury can result to the estate, the court may dis- 
pense with the bond. 
2. The executor or administrator to deliver to the heir 
, 
legatee, or devisee the proceeds of the estate to which he 
may be entitled, or only a part thereof, designating it. If, 
in the opinion of the court, it be necessary, in order to 
ascertain the proceeds that any or all of the heirs, legatees, 
or devisees may be entitled [to] that the interest of any 
heir, legatee, or devisee in one or more pieces or parcels 
of property of the estate shall be determined or ascertained, 
the court may suspend proceedings and direct the petitioner 
or petitioners to take proceedings under section sixteen 
hundred and sixty-four of this code to ascertain the interest 
the petitioner or petitioners 'wiI) have under the will in any 
piece or parcel of property. The order must describe the 
property in relation to which proceedings are to be taken. 
Whenever any bond has been executed and delivered, pro- 
Code Ctvtl Proc.-4Ø. 
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ceedings upon any such bond may be taken under section 
sixteen hundred and sixty-two. The cost of these proceeù- 
ings shall be paid by the applicant, or if there be more than 
one, shall be apportioned equally between them. En. 
Stats. 1889, 92. 
Ca.!. Rep. Cit. 105, 371; 109, 423; 115, 639; 121, 127; 121, 
131; 121, 392; 121, 394; 126, 251; 126, 252. 


ARTICLE II. 


DISTRIBUTION ON FINAL SETTLE1d:ENT. 


I læ.f. Proceedings In the nature of an action to determine heirship. 
fi 1665. Distribution of ebtate, how made and to whom. 

 1666. What the decree must contain, ami Is final. 

 1667. Proceedings for distribution of estates of deceased peraG1l8. 

 1668. Decree to be ma.de only after notice. 

 1669. No distribution made Ull taxes are pa.1d. 
I 1670. Continuation of administration. 



 1664. Proceedings in the nature of an action to deter- 
mine heirship. In all estates now being administered, or 
tha t may hereafter be administered, any person claiming to 
be heir to the deceased, or entitled to distribution in whole 
or in any part of such estate, may, at any time after the 
expiration of one year from the issuing of letters testa- 
mentary or of administration upon such estate, file a peti- 
tion in the matter of such estate, praying the court to 
ascertain and declare the rights of all persons to said 
estate and all interests therein, and to whom distribution 
thereof should be made. Upon the filing of such petition, 
the court shaH make an order directing service of notice to 
all persons interested in said estate to appear and show 
cause, on a day to be therein named, not less than sixty 
days nor over four months from the date of the making of 
such order, in which notice shall be set forth the nall1e of 
the deceased, the name of the executor or administrator 
of said estate, the names of all persons who may have ap- 
peared claiming any interest in said estate in the course of 
the administration of the same, up to the time of the mak.. 
irig of said order, and such other persons as the court may 
direct, and also a description of the real estate whereot 
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said deceased died seised or possessed, so far as known, 
described with certainty to a common intent, and requiring 
all said persons and all persons named or not named, having 
or claiming any interest in the estate of said deceased, at 
the time and place in said order specified, to appear and 
exhibit, as hereinafter provided, their respective claims of 
heirship, ownership, or interest in said estate, to said court, 
which notice shall be served in the same manner as a sum- 
mons in a civil action, upon proof of which service, by 
affidavit or otherwise, to the satisfaction of the court, the 
court shall thereupon acquire jurisdiction to ascertain and 
determine the heirsbip, ownership, and interest of all 
parties in and to the property of said deceased, and such 
determination shaH be final and conclusive in the adminis- 
tration of said estate and the title and ownership of said 
property. The court shall enter an order or decree estab- 
lishing proof of the service of such notice. All persons 
appearing within the time limited, as aforesaid, sha n file 
their written appearance in person or through their au- 
thorized attorney, such attorney fiUng at the same time 
,vritten evidence of his authority to so appear, entry of 
which appearance shall be made in the minutes of the court 
and in the register of proceed lngs of said estate. And the 
court shall, after the expiration of the time limited for 
appearing as aforesaid, enter an order adjudging the default 
of all persons for not appearing as aforesaid, who shall not 
have appeared as aforesaid. At any time within twenty 
days after the date of the order or decree of the court 
establishing proof of the servIce of such notice, any of such 
persons so appearing may file his complaint in the matter 
of the estate, setting forth the facts constituting his claim 
of heirship, ownership, or interest in said estate, with such 
reasonable particularity as the court may require, and 
serve a copy of the same upon each of the parties or attor- 
neys who shall have entered their written appearance as 
aforesaid, if such parties or such attorneys reside within 
the county; and in case any of them do not reside within 
the county, then service of such copy of sajd complaint 
shall be made upon the clerk of said court for them, and 
the clerk shall forthwith mail the same to the address ot 
such party or attorney as may have left with said clerk hi3 
postoffice address. Such parties are allowed twenty days 
after the service of the complaint, as aforesaid, "rithin 
which to plead thereto, and thereafter such proceedings 
shall be had Ul>on such complaint as in this code provided 
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In case of an ordinary civil action; and the Issues of law 
and of fact arising in the proceeding shall be disposed of 
In like manner as issues of law and fact are herein pro- 
vided to be disposed of in civil actions, with a like right 
to a motion for a new trial and appeal to the suprenle court; 
and the provisions in this code contained regulating the 
mode of procedure for the trial of civil actions, the motion 
for a new trial of civil actions, statments on motion for a 
nêw trial, bills of exception, and statenlents on appeal, as 
also in regard to undertakings on appeal, and the mode 01 
taking and perfecting appeals, and the tinle within which 
such appeals shall be taken, shall be applicable thereto; 
provided, however, that all appeals. herein must be taken 
within sixty days from the date of the entry of the judg- 
ment or the order complained of. The party filing the 
petition as aforesaid, if he file a conlplaint, and if not, the 
party first filing such complaint, shall, in. all subsequent 
proceedings, be treated as the plain tiff therein, and all 
other parties so appearing shall be treated as the defend- 
ants in 'said proceedings, and all such defendants shaH set 
forth In their respective answers the facts constituting their 
claim of heirship, ownership, or interest in said estate, 
with such particularity as the court may require, and serve 
a copy thereof on the plaintiff. Evidence in support of all 
issues nlay be taken orally or by deposition, in the same 
mannner as provided in civIl actions. Notice of the taking 
of such depositions shall be served only upon the parties 
or the attorneys of the parties so appearing in said proceed- 
1ng. The court shall enter a default of all perso:::rs failing 
to appear, or plead, or prosecute, or defend their rights, as 
aforesaid; and upon the trial of the issues arising upon 
the pleadings in such proceeding, the court shall deternline 
the heirship to said deceased, the ownership of his estate, 
and the interest of each respective claimant thereto or 
therein, and persons entitled to distribution thereof, an1 
the final determination of the court thereupon shall be 
final and conclusive in the distribution of said estate, and in 
regard to the title to all the property of the estate of said 
deceased. The cost of the proceedings under this section 
shall be apportioned in the discretion of the court. In any 
proceeding under this section, the court may appoint an 
attorney for any minor mentioned in said proceedings not 
having a guardian. Nothing in this section contained shall 
be construed to exclude the right upon final distribution of 
auy estate to contest the question of heirship, title, or in" 
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terest in the estate so distributed, where the same shall not 
have been determined under the provisions of this section; 
but where such questions shall have been litigated under 
the provisions of this section, the determination thereof, as 
herein provided shall be conclusive in the distribution of 
said estate. En. Stats. 1885, 208. 
Cal. Rep. Cit. 78, 281; 73, 296; 73, 297; 78, 110; 78, 111; 
78, 112; 78, 113; 81, 415; 81, 438; 81, 439; 81, 572; 
88, 378; 88, 379; 88, 381; 89, 32; 93, 460; 93, 461; 
93, 462; 93, 463; 93, 464; 96, 113; 96, 114; 96, 557; 
102, 256; 102, 258; 102, 259; 102, 262; 108, 125; 110, 
227; 110, 228; 110, 232; 110, 233; 112, 692; 112, 693; 
115, 641; 118, 663; 121, 72; 122, 530; 122, 532; 123, 168; 
124, 155; 127, 497; 127, 505; 127, 506; 129, 176; 133, 
492; 133, 493; 133, 494; 133, 495; 135, 674; 135, 677; 
131, 299; 137, 478; 141, 34; 141, 40; 141, 352; 141, 353; 
143, 489; 143, 490; 143, 491; 143, 492; 147, 83. 


Distribution not to be granted until taxes :paid: See 
post, sec. 1669; Pol. Code, sec. 3752. 
%1665 

f'{\'d. 
 1665. Distribution of estate, how made and to whom. 
p.505 Upon a final settlenlent of the accounts of the executor 
or administrator, or at any subsequent time, upon the 
application of the executor or adnlinistrator, or of any 
heir, legatee, or devi
ee, the court must proceed to dis- 
tribute the residue ot the estate in the hanùs of the ex- 
ecutor or administrator, if any, among the persons who by 
law are entitled thereto; and if the decedent has left a 
surviving child, and the issue of other children, and any 
of them, before the close of administration, have died 
while under age and not having been marrIed, no admin- 
istration on such deceased child's estate is necessary, but 
all the estate 'whi,ch such deceased child was entitled to 
by InherItance must, without administration, be dis- 
tributed to the other heirs at la,v. A statement of any re- 
ceipts and disbursements of the executor or adminis- 
trator, since the rendition of his final accounts, must bE 
reported and filed at the time of making such distribu- 
tion, and a settlement thereof, together with an estimate 
of the expenses of closing the estate, must be made by 
the court and included in the order or decree; or the 
court or judge may order notice of the Eettlement of such 
supplen1entary account, and refer the same as in other 
cases of the settlement of accounts. En. l\larch 11, 1872. 
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Cal. Rep. Cft. 51, 569; 52, 96; 54, 210; 57, 423; 57, 459; 
68, 114; 58, 518; 58, 575; 63, 523; 74, 515; 88, 379; 
93, 463; 107, 594; 116, 361; 119, 557; 120, 142; 122, 530; 
122, 531; 129, 175; 136, 419; 137, 356; 141, 371; 143, 
197; 143, 202; 143, 204. 
Pro'b. Act, sec. 258. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am"<l. 1861, 649; 1866, 329. 
Cal. Rep. Cit. 20, 628. 
Notice of settlement of aocount: Ante, sec. 1633. 
Distribution of property of absentee: Post, sec. 1693. 


fi 1666. What the decree must contain, and is final. In 
the order of decree, the court must name the persons and 
the proportions or parts to which each shall be entitled, 
and such persons may demand, sue for, and recover their 
respective shares from the executor or administrator, or 
any person having the same in possession. Such order or 
decree is conclusive as to the rights of heirs, legatees, 
or devisees, subject only to be reversed, set aside, or modi- 
fied on appeal. En. March 11, 1872. 
Cal. Rep. Cit. 54, 23; 54, 305; 58, 114; 63, 457; 64, 332; 
74, 515; 74, 525; 74, 526; 82, 71; 100, 407; 102, 10; 
102, 542; 112, 400; 116, 361; 119, 147; 119, 151; 119, 
557; 119, 570; 121, 444; 122, 77; 122, 113; 122, 484; 
131, 76; 137, 357; 141, 371; 143, 197; 143, 202; 143, 
204; 1'{4, 464; 144, 669. 
Probe Act, sec. 259. E'n. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1866, 766. 
Cal. Rep. Ci t. 20, 628. 
Recording: Post, sec. 1719; taxes payable before: Post, 
sec. 1669. 
Subsequent issue of letters-Qn discovery of estate: See. 
1698. 


I 1667. Proceedings for distribution of estates of de- 
ceased persons. Upon application for distribution, after 
final settle.ment of the 3Jccounts of administration, .if the 
decedent was a nonresident of this state, leaving a will 
which has been duly proved or allowed in the state of his 
residence, and an authenticated copy thereof has been ad- 
mitted to probate in this state, and it is necessary, in order 
that the estate, or any part thereof, may be distributed 
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according to the will, that the estate in this state should 
be delivered to the executor or administrator in the state 
or place of his residence, the court may order such delivery 
to be made, and, if necessary, order a sale of the real es- 
tate, and a like delivery of the proceeds. The deli very, 
in accordance with the order of the court, is a full dis- 
charge of the executor or administrator with the will an- 
nexed, in this state, in relation to all property embraced 
in such order, which, unless reversed on appeal, binds and 
concludes all parties in interest. Sales of real estate, 
ordered by virtue of this section, must be made in the 
same manner as other sales of real estate of decedents by 
order of the court. En. March 11, 1872. Am'd. 1880, 102. 
Cal. Rep. Cit. 63, 456; 66, 435; 70, 407; 81, 521; 86, 553. 
Sales of real estate: Sees. 1536 et seq. 


fi 1668. Decree to be made only after notice. The order 
or decree may be made on the petition of the executor or 
erlministrator, or of any person interested in the estate. 
1668 
Wfuen such petition is filed the clerk of the court must set Am'd. 
the petition for hearing by the court and give notice there- p.505 
of by causing notices to be posted in at least three public 
places in the county, setting forth the name of the estate, 
the executor or administrator, and the time appointed for 
the hearing of the petition. If, upon the hearing of the 
petition, the court, or a judge thereof, should deem the 
notice insufficient from any cause, he may order such 
further notiee to be gìven as may see.m to him proper. If 
partition be applied for, as provided in this chapter, the 
decree of distribution shall not devest the court of juris- 
diction to order partition, unless the estate IS finally 
elosed. En. March 11, 1872. Am'd. 1873-4, 373; 1893, 71. 
Cal. Rep. Cit. 58, 515. 
Prob. Act, sec. 260. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 649. 



 1669. Distribution of estate not to be made until taxes 
are paid. Before any decree of distribution of an estate 
Is made, the court must be satisfied, by the oath of the 
executor or administrator, or otherwise, that all state, 
coun ty and municipal taxes, legally levied upon property 
of the estate, and any Inheritance tax .which is due and 
payable have beell fully paid. En. March 11, 1872. Am'd. 
1880, 102; 1905, 83. 
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Cat Rep Oit. 58, 515; 7], 207; 133, 184. 
Similar provision: Pol. Code, sec. 3752. 



 1670. Continuation of administration. In all cases 
where a decedent shall have left a will in and by the terms 
of which the testator shall have limite-(} the time for ad- 
ministration upon an estate left by hi.m, and the executor 
and all of the legatees or devisees named in the will shall 
file and present to the court a petition, in writing, repre- 
senting that it will be for the best interests of the estate 
and of the beneficiaries under the will to have the admin- 
istration upon the estate continued for a longer period of 
time than that designated in such will, and that it would 
be injurious to the estate and to such beneficiaries to have 
the administration brought to a close at the date therefor 
designated in the will, the court shall then set a day for 
the hearing of .said petition; and notice thereof shall be 
servoo on all persons interested in the estate, in the same 
manner that summons in civil a'Ctions is served. Upon 
the day set for such hearing (or upon some other day to 
which the hearing may have been continued), the court 
shall proceed to hear proofs touching the representations 
made in such petition-and any person interested in the 
estate may also present counter-proofs in opposition to 
said application; and if, upon sUlCh hearing, it be made to 
a;ppear to the court that the representations ma.de by the 
petitioners in their said petition contained be true, the 
court may then, by its order and decree in that behalf, 
decree and direct that the administration upon the estate 
continue for and during such further period of time as in 
its judgn
ent will best sub serve the interests of the estate 
and of the beneficiaries under said will; provided, how- 
ever, that if, at any time during the period for "rhich the 
administration upon the estate shall have been thus con- 
tinued, the executor, or anyone or more of the legatees 
or devisees, shall present to the court his or their petition, 
representing that it has become necessary for the best in- 
terests of the estate and of the beneficiarie.s under the will 
to have the administration upon the estate closed, the 
court shall then set a day for the hearing of said last- 
named petition; and notice thereof shall be given in the 
same manner, and the same proceedings be had thereupon, 
ag shall have been given for and had upon the hearing of 
the petition aSking for the continuation of such adminis- 
tration. And if, upon such hearing, it shall be made to ap- 
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pear to the court that the representations made by such 
petitioners or petitioner (as the case may be) are true, 
the court shall then, by its order and decree in thåt be- 
half, 'decree and direct that the administration upon the 
estate be closed as soon thereafter as, under the circum- 
stances, shall be practicable. En. Stats. 1891, 423. 


ARTICLE III. 


DISTRIBUTION AND PARTITIO
. 


I 1675. Estate In common Commissioners. 
I 1676. Partition and notice thereof, and the time of flling petition. 

 1677. Estate in different counties, how divided. 

 1678. Partition 
ay be ma-Je, although some of the heirs, etc., have 
parted with their interest. 

 1679. Shares to be set out by metes and bounds. 

 If-SO. Whole estate may be assigned to one, in certain cases. 

 1681. Payments tor equality of partition, by whom ami bow. 

 1682. Estate may be sold. 

 1683. To givE: notice to all persons and guardians before partition. 
Duties of commissioners. 

 168+. To make report, and partition to be recorded. 

 1685. When commissioners to make partition are not necessary. 

 1686. Advancements made to heirs. 



 1675. Estate in common. Commissioners. When the 
estate, real or personal, assigned by the decree of distribu- 
tion to two or more heirs, devisees, or legatees, is in 
common and undivided, and the respective shares are not 
separated and distinguished, partition or distribution may 
be made by three disinterested persons, to be appointed 
commissioners for that purpose by the court, who must be 
duly sworn to the faithful discharge of their duties, a cer- 
tified copy of the order of their appointment, and of the 
order or decree assigning and distributing the estate must 
be issued to them as their warrant, and their oath must be 
indorsed thereon. Upon consent of the parties, or when 
the court deems it proper and just, it is sufficient to ap- 
point one commissioner only, who has the same authority 
and is governed by the same rules as if three were ap- 
pointed. En. March 11, 1872. Am'd. 1880, 103. 
Cal. Rep. Cit. 80, 496; 102, 8; 102, 10; 124, 432; 126, 
'23. 
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Probe Act, sec. 261. En. April 22, 1850. Rep. 1851, 489. 
En.. 1851, 448. Am'd. 1861, 649. 



 1676. Partition and notice thereof, and the time of 
filing petition. Such partition n1ay be ordered and had in 
the superior court on the petition of any person interested. 
But before commissioners are appointed, or partition or- 
dered by the court as directed in this chapter, notice 
thereof must be given to all persons interested who reside 
in this state, or to their guardians, and to the agents, at- 
torneys, or guardians, if any in this state, of such as re- 
side out of this state, either personally or by public notice, 
as the court may direct. The petition may be filed, attor- 
neys, guardians, and agents appointed, and notice givell 
at any time before the order or decree of distribution, but 
the commissioners must not be appointed until the order 
or decree is made distributing the estate. En. March 11, 
1872. Am'd. 1880, 103. 
Cal. Rep. Cit. 102, 10; 102, 11. 
Prob. Act, sec. 263. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 650. 



 1677. Estate in different counties, how divided. If the 
real estate is in different counties, the court may, if 
deemed proper, appoint commissioners for all, or different 
commissioners for each county. The estate in each county 
must be divided separately among the heirs, devisees, or 
legatees, as if there was no other estate to be divided, 
but the commissioners first appointed must, unless other- 
wise directed by the court, make division of such real es- 
tate wherever situated within this state. En. March 11, 
1872. Am'd. 1880, 103. 
Cal. Rep. Cit. 102, 11. 
Prob. Act, sec. 262. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 649. 



 1678. Partition may be made, although some of the 
heirs, etc., have parted with their interest. Partition 
or distribution of the real estate may be made as pro- 
vided in this chapter, although some of the original 
heirs, legatees, cr devisees may have conveyed their 
shares to other persons, and such shares must be assigned 
to the person holding the same, in the same manner as 
they otherwise would have been to such heirs, legatees, 
or devisees. En. March 11, 1872. 
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Cat Rf\p. Cit. 58. 114; 74, 515; 74, 516; 82, 71; 92, 194: 
1 
. 9: 116, 362; 125, 4Gl; 125, 462; 137. 357; 137 
358; 141. 
(j9; 141, 370; 141, 371. 
Probe Act, sec. 264. En. April 22, 1850. Rep. 1851. 48
 
En. 1851, 448. 
Cal. Rep. Cit. 18, 98. 



 1679. Shares to be set out by metes and bounds. 
When both distribution and partition are made, the several 
shares in the real and personal estate must be set out to 
each individual in proportion to his right, by metes and 
bounds, or description, so that the same can be easily dis- 
tinguished, unless two or more of the parties interested 
consent to have their shares set out so as to be held by 
them in common and undivided. En. March 11, 1872. 
Pro b. Act. sec. 265. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 



 1680. Whole estate may be assigned to one, in certain 
cases. When the real estate cannot be divided without 
prejudice or inconvenience to the owners, the court may 
assign the whole to one or more of the parties entitled to 
share therein, who will accept it, always preferring the 
males to the females, and among children, prererring the 
elder to the younger. The parties accepting the whole 
must pay to the other parties interested their just propor- 
tion of the true value thereof, or secure the same to their 
satisfaction, or in case of the minority of such party, then 
to the satisfaction of his guardian; and the true value of 
the estate must be ascertained and reported by the commis- 
sioners. When the commissioners appointed to make par- 
tition are of the opinion that the real estate cannot be 
divided without prejudice or inconvenience to the owners, 
they must so report to the court, and recommend that the 
whole be assigned as herein provided, and must find and 
report the true value of such real estate. On filing the 
report of the commissioners, and on making or securing 
the payment as before provided, the court, if it appears 
just and proper, must confirm the report, and thereupon 
the assignment is complete, and the title to the whole of 
such real estate vests in the person to whom the same is 
so assigned. En. March 11, 1872. Am'd. 1880, 103. 
Prob. Act, sec. 2G6. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 650; 1864, 371. 
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 1681. Payments for equanty of partition, by whom and 
how. When any tract of Jand or tenement is of greater 
value than anyone's share in the estate to be divided, 
and cannot be divided without injury to the same, it may 
be set off by the commissioners appointed to make partI- 
tion to any of the parties who will accept it, giving prefeI"- 
ence as prescribed in the preceding section. The party 
accepting must payor secure to the others such sums as 
the commissioners shall award to make the partition equal 
and the commissioners must make their a"\\'"ard accord- 
ingly; but such partition must not be established .by the 
court until the sums awarded are paid to the parties en- 
titled to the same, or secured to their satisfaction. En. 
March 11, 1872. 
Pro b. Act, sec. 267. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 



 1682. Estate may be sold. When it appears to the 
court, from the commissioners' report, that it cannot 
otherwise be fairly divided and should be sold, the court 
may order the sale of the whole or any part 01 the estate, 
real or persona], by the executor or administrator, or by a 
C'ommissioner appointed for that purpose and the proceeds 
distributed.. The sale must be conducted, reported, and 
(Ionfirmed, in the same manner and under the same re- 
((uirements provided in article four, chapter seven of this 
1 itle. En. March 11, 1872. 
Pro b. Act, sec. 268. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 650. 


. 

 1683. To give notice to all persons and guardians be- 
fore partition. Duties of commissioners. Before any parti- 
tion is made or any estate divided, as provided in this 
chapter, notice must be given to all persons interested in 
the partition, their guardians, agents, or attorneys, by the 
commissioners, of the time and place when and where they 
shall proceed to make partition. The commissioners may 
take testimony, order surveys, and take such other st.eps 
as may be necessary to enable them to form a jUdgment 
upon the matters before them. En. Marcb 11. 1872. 
Cal. RBn Cit. lC

. 
Probe Act, sec. 270. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 651. 
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 1684. To make report, and partition to be recorded. 
The commissioners must report their proceedings, and the 
partition agreed upon by them, to the court, in writing, and 
the court may, for sufficient reasons, set aside the report 
and commit the same to the same commissioners, or ap- 
point others; and when such report is finally confirmed, a 
certified copy of the judgment, or decree of partition made 
thereon, attested by the clerk under the seal of the court, 
must be recorded in the office of the recorder of the county 
where the lands lie. En. March 11, 1872. Am'd. 1880, 104. 
Probe Act, sac. 271. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 651. 



 1685. When commissioners to make partition are not 
necessary. When the court makes a judgment or decree 
assigning the residue of any estate to one or more persons 
entitled to the same, it is not necessary to appoint com- 
missioners to make partìtion or distribution thereof, unless 
the parties to whom the assignment is decreed, or some of 
them, request that such partition be made. En. March 11, 
1872. Am'd. 1880, 104. 
Pro b. Act, sec. 272. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 



 1686. Advancements made to heirs. All questions as 
to advancements made, or alleged to have been made, by 
the decedent to his heirs, may be heard and determined by 
the court, and must be specified in the decree assigning 
and distributing the estate; and the final judgment or de- 
cree of the court, or in case of appeal, of the supreme court. 
is binding on all parties intereHted in the estate. En. 
March 11, 1872. Am'd. 1880, 104. 
Cal. Rep. Cit. 58, 515; 80, 496; 102, 9. 
Probe Act, sec. 275. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 651. 
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ARTICLE IV. 


AGENTS FOR ABSENT INTERESTED P.\RTIES. DISCHARGE OF 
EXECUTOR OR ADMINISTRATOR. 



 1691. Court may appoint agent to take possession for absentees. 

 1692. Agent to give bonã, and his compensation. 

 1693. Unclaimed estate, how disposed of. 

 1694. When real and personal property ot absentee to be sold. 

 1695. Liability of agent on his bond. 

 1696. Certificate to claiInant. 

 1697. Final settlement, decree, and discharge. 

 1698. Discovery of property. 



 1691. Court may appoint agent to take possession for 
absentees. When any estate is assigned or distributed by 
a judgment or decree of the court, as provided in this chap- 
ter, to any person residing out of, and having no agent in 
this state, and it is necessary that some person should be 
authorized to take possession and charge of the same for 
the benefit of such absent person, the court may appoint 
an agent for that purpose and authorize him to take charge 
of such estate, as well as to act for such absent persen in 
the distribution; provided, that if such estate be in money 
when so assigned or distributed, the executor or adminis- 
trator of such estate may deposit the share of each person, 
and in the name of said person, as far as known, as desig- 
nated in said assignment or decree of distribution, with th
 
county treasurer of the county in which said estate is being 
probated, and shall give a receipt for the same, and be 
liable upon his official bond therefor; and said receipt 
shall be deemed and received by the court or judge thereof 
as a voucher in favor of said executor or administrator, 
with the same force and effect as if executed by such 
assignee, legatee, or distributee; and said section as 
amended shall be applicable to any and all estates now 
pending in which a decree of final discharge has not been 
granted. En. March 11, 1872. Am'd. 1895, 75. 
Cal. Rep. Cit. 58, 515. 
Pro b. Act, sec. 274. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 



 1692. Agent to give bond, and his compensation. The 
agent must execute a bond to the state of California, to be 
approved by the court, or a judge thereof, conditioned that 
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he shall faithfully manage and account for the estate. The 
court appointing such agent may allow a reasonable sum 
out of the profits of the estate for his services and ex- 
penses. En. l\larch 11, 1872. Am'd. 1880, 104. 
Cal. Rep. Cit. 117, 646. 
Prob. Act, sec. 275. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
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 1693. Unclaimed estate, how disposed of. When per- 
sonal property remains in the hands of the agent unclaimed 
for a year, and it appears to the court that it is for the 
benefit of those interested, it shall be cold under the order 
of the court, and the proceeds, after deducting the expenses 
of the sale allowed by the court, must be paid into the state 
treasury. When the payment is made, the agent must take 
from the treasury duplicate receipts, one of which he must 
file in the office of the controller and the other in the court. 
En. March 11, 1872. Am'd. 1880, 104. 
Cal. Rep. Cit. 76, 652. 
Prob. Act, sec. 276. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Unclaimed property: Ante, sees. 1269-1272. 



 1694. When real and personal property of absentee to 
be sold. The agent must render the court appointing him, 
annually, an account showing: 
1. The value and character of the property received by 
him, what portion thereof is still on hand, what sold, and 
for what. 
2. The income derived therefrom. 
3. The taxes and assessments imposed thereon, for what, 
and ,vhether paid or unpaid. 
4. Expenses incurred in the care, protection, and manage- 
ment thereof, and whether paid or unpaid. When filed, 
the court may examine witnesses and take proofs in regard 
to the account; and if satisfied from such accounts and 
proofs that it will be for the benefit and advantage of the 
per::;ons interested therein, the court may, by order, direct 
a sale to be made of the whole or such parts of the real 
or personal property as shall appear to be proper, and the 
purchase money to be deposited in the state treasury. En. 
March 11, 1872. Am'd. 1880, 105. 
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fi 1695. Liability of agent on his bond. The agent is 
liable on his bond for the care and preservation of the 
estate while in his hands, and for the payment of the 
proceeds of the- sale as required in the preceding sections, 
and nlay be sued thereon by any person interested. En. 
March 11, 1872. 
Probe Act, sec. 277. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 



 1696. Certificate to claimant. When any person ap- 
pears and claims. the D10ney paid into the treasury, the 
court making the distribution must inquire into such claim, 
and being first satisfied of his right thereto, must grant 
him a certificate to that effect, under its seal; and upon 
the presentation of the certificate to him, the controller 
must draw his warrant on the treasurer for the amount. 
En. March 11, 1872. Am'd. 1880, 105. 
Probe Act, sec. 278. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 



 1697. Final settlement, decree, and discharge. When 
the estate has been fully administered, and it is shown by 
the executor or administrator, by the production of satis- 
factory vouchers, that he has paid all sums of money due 
from him, and delivered up, under the order of the court, 
all the property of the estate to the parties entitled, and, 
performed all the acts lawfully required of him, the court 
must make a judgment or decree discharging him from all 
liability to be incurred thereafter. En. March 11, 1872. 
Cal. Rep. Cit. 54, 305; 60, 259; 63, 475; 63, 476; 93, 463; 
112,294; 129, 305; 134, 29; 143, 228; 143, 234; 145, 349. 
Pro b. Act, sec. 279. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 651. 
Cal. Rep. Clt. 36, 654; 36, 655; 61, 151. 



 1698. Discovery of pro'perty. The final settlement of 
an estate, as in this chapter provided, shall not preveI).t 
a subsequent issue of letters testamentary, or of adminis- 
ration, or of administration with the will annexed, if other 
property of the estate be discovered, or if it become neces- 
sary or proper for any cause that letters should be again 
issued. En. March 11, 1872. Am'd. 1873-4, 373. 
Cal. Rep. Cit. 57, 388; 136, 370. 
Pro b. Act, sec. 280. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 651; 1872, 85. 
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ARTICLE V. 
[New article added Mar-ch 19, 1889; Stats. 1889, p. 337. In 
effect immediately.] 
ACCOUNTS OF TRUSTEES-DISTRIBUTION. 



 1699. Superior court not to lose jurisdiction by final distribution. 
fi 1700. Compensation of trustees. 

 1701. ApPE:al from decree settling account. . 

 1702.. Trustee may decline. Resignation of executor. ApPointment 
by court. 
D 1703. Jurisdiction. 

 1703%. Distribution to treasurer. 


fi 1699. Superior court not to lose Jurisdiction by final 
distribution. Where any trust has been created by or 
under any will to continue after distribution, the superior' 
court shall not lose jurisdiction of the ('state by final -dis- 
tribution, but shall retain jurisdiction thereof for the 
purpose of the settlement of accounts under the trusts. 
And any trustee created by any v; ill , or appointed to ex- 
ecute any trust cre3.ted by any will, may, from time to 
time, pending the execution of his trust, or may, at the 
termination thereof, render and pray for the 
ettlement 
of his a
counts as such trustee, before the superior court 
in which the will was probated, and in the manner pro- 
vided for the settlement of the accounts of executors and 
administrators. The trustee, or, in the case of his death, 
his legal representatives, shall, for that purpose, present 
to the court his verified petition, setting forth his ac- 
counts in detail, with a report shov
'ing condition of trust 
estate, together ,"vith a verified statement of said trustee, 
giving the names and postoffice addresses, if known, of 
the cestuis que trust, and, upon the filing thereof, the 
court, or judge, shaH fix a day for the hearing. The clerk 
must thereupon gi ve notice thereof of not less than ten 
days, by causing notices to be posted in at least three 
public places in the county, setting forth the nan1e of the 
trust estate, the trustee, and the day appointed for the 
settlement of the account. The court, or a judge thereof, 
may order snch fu rther notice to be given as may be 
proper. Su('h trustee ma"y, in the discretion of the court, 
upon apJ}lication of any beneficiary of the trust, or the 
Code Cl vll Proc. --41. 


- -
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guardian of such beneficiary, be ordered to appear and 
render his account, after being cited by service of citation, 
as provided for the service of summons in civil case3, and 
such application shall not be denied 
There no account has 
been rendered to the court ,vi thin six months prior to 
such application. Upon the filing of the account so or- 
dered, the same proceedings for the hearing and settle- 
ment thereof shall be had as hereinabove provided. En. 
Stats. 1889, 337. Am'd. 1895, 64; 1900-01, 47. 
Cal. Rep. Cit. 107, 595; 128, 684; 133, 495; 145, 346; 145, 
347; 145, 350. 



 1700. . Compensation of trustees. On all such account- 
ings . the court shall allow the trustee or trustees the 
proper expenses and such co.mpensation for services as the 
court may adjudge to be just and reasonable, and shall 
apportion such compensation among the trustees accord- 
ing to the services renàered by thenl respectively, and 
may in its discretion fix a yearly cOlllpen.sation for the 
trustee or trustees to continue as long as the court may 
judge proper. En. Stats. ] 889, 338. 


9 1701. Appeal from decree settling account. From a 
decree settling such a.ccount appeal may be taken in the 
manner provided for an appeal from a decree settling 
the account of an execufor or administrator. The decrep. 
of the superior court, If affirmed on appeal or becoming 
final without appeal, shall be conclusive. En. Stats. 1889, 
338. 


9 1702. Trustee may decline. R
sJgi1ation of executor. 
Appointment by court. ArJ.Y person named or designated 
as a truste0 in any will whi.ch has been or sh3,1l hereafter 
be admitted to probate in this state may, at any tirü,e 
before final distribution, decline to act as such trustee, 
and an order of court shall thereupon be made accepting 
such resignation; but the declination of any su
h perSOll 
\vho has qualified as executor shall not be accepted by 
the court, unless the same shall be in writing and filed 
in the matter of the estate in the court in which the 
administration is pending, and such notice shall be given 
thereof as is required upon a petition praying for letters 
of administration. 'fhe court in ,vhich the administration 
is pending shall have power at any time before final dis- 
tribution to appoint some fit and proper person to fill an)" 
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vaca ncy in the office of trustee under the will, whether 
resulting from such -declination, removal, or otherwise; 
provideJ, it shall be required by law or necessary to carry 
on t the trust created by the will, that such vacancy shall 
be filled; and every person so appointed shall, before a.ct- 
ing as trustee, give a bond such as is required by section 
one thousand three hundred and eighty-eight of this code, 
of a person to whom letters of administration are directed 
to issue. Such appointment may be made by the probate 
judge upon the written application of any person in- 
terested in the tru.st filed in the probate proceedings, and 

hall only be made after notice to all parties interested . 
i!'!. the trust, given in the same manner as notice is re- 
quired to be given of the hearing upon the petition for the 
probate of a will. In each of the preceding cases the court 
may order such further noti.ce as shall seem necessary. 
In accepting a declination unàer the provisions of this 
section, the court may make and enÏorce any order which 
may be necessary for the preservation of the estate. 
rrhis section shall be appIi.cable to any and all estates now 
pending in which a fin3.1 distribution and d:scharge has 
not been granted. En. Stats. lS91, 15. Aro'd. 1899, 104. 
Cal. Rep. Cit. 135, 3C8. 



 1703. Jurisdiction. The provisions of the ne
t preced- 
ing section shall apply in all cases where a final decree of 
di
tribution has not been n1ade; but the juris.diction given 
by sai-d section shall not exclude, in cases to which it ap- 
plies the jurisdiction no,,- possessed by the courts of tllis 
state. En. Stats. 1891, 16. 
Ca!. Rep. Cit. 107, 595; 133, 495. 



 1703
. Distribution to treasurer. When any estate 
is distributed by the judgment or decree of th
 court or a 
judge thereof, as proviJeà in this chapter, to a distributee 
v. ho cannot be fopnd and his or her place of residence 
is unknown, or to a minor or incompetent person, who has 
no lawful guardian to receive the same, or person author- 
i7ed to receipt therefor, the portion of said estate consist- 
ing of money shall èe paid to and deposited with the 
county treasurer of the county in '\vhich the estate is be- 
ing probated, who shall give a receipt for the same, and 
shaII be liable on his official bond therefor; and said re- 
ceipt shall be deemed and received by the court or judge 
thereof as a voucher in fa vor of said executor or adminis- 
trator, \viih the same force and effect as if executed by the 
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distributee thereof. A.nd this section shall be applicable 
to any and all estates now pending in which a final de- 
cree of discharge has not been granted. Said moneys so 
paid into the county treasury, shall be paid out upon peti- 
tion to, and the order of the superior court or jutdge there- 
of to the person entitled to receive the same. En. Stats. 
1897, 38. Am'd. 1905, 6. 
The act adding this article to the code contained a 
provision that it shoul'd "apply to all estates of decedents, 
where a final -decree of distribution has not heretofore been 
made." En. Stats. 1889, 338. 


CHAPTER XII. 


OF ORDERS, DECREES, PROCESS. MINUTES, RECORDS, TRIALS, 
AND APPEALS. 


I 1704. OrJers and decrees to be entered in minutes. 
· fi 170
. How often publication to be made. 

 1706. Recorded decree or order to impart notice from date of tUing. 

 1707. Citation, how directed and what to contain. 

 1708. Citation, how issued. 

 1709. Citation, how seryed. 

 1710. Personal notice given by citation. 

 1711. Citation to be served five days before return. 

 1712. One description of real estate sought to be sold being pub- 
lished, is sufficient for all purposes. 

 1713. Rules of practice generally. 

 1714. New trials and appeals. 

 1715. Within what time appeal must be taken. 

 1716. Issues joined in probate court, how tried and disposed of. 

 1717. Court to try case when no jury is demanded. How and what 
issues to be tried. 

 1718. Court to appoint attorney for minor or absent heirs, devispes, 
lega tees, or creditors, when, and what compensation he is 
to receive. (Repealed.) 
fi 1719. Decrees, what to be recorded. 

 1720. Costs, by whom paid in certain cases. 

 1721. Executor, etc., to be removed when committed for contempt. 

 1722. Service upon guardian. 

 1723. Disposition of life estates or homesteads Or community prop- 
erty in certain cases. 



 1704. Orders and decrees to be entered in minutes. 
Or1ers and decrees made by the court, or a judge thereof, 
In probate proceedings, need not recite the existence of 
facts, or the performance of acts, upon which the juris- 
dicti()n of the court or judge may depend, but it shall only 
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be necessary that they contain the matters ordered or a n- 
judged, except as other\vise provided in this title. All 
orders and decrees of t he court or jUdge must be entereJ 
at length in the minute-book of the court. En. l\iarch 11, 
1872. Am'd. 1873-4, 374; 1880, 105. 
Cal. Rep. Cit. 72, 578; 99, 515; 110, 227; 119, 28; 122, 
529; 139, 696; 143, 411. 
Probe Act, sec. 287. En. April 22, 1850. Rep. 1851, 48H. 
En. 1851, 448. Am'd. 1861, 652. 
Cat Rep. Cit. 51, 150. 



 1705. How often pubrication to be made. When any 
publication is ordered, such publication n1ust be n1ade 
daily, or othervtise as often during the prescribed period 
as the paper is regularly issued, unless otherwise provided 
in this title. The court, or a judge thereof. may, however, 
order a less number of publications during the period. En. 
l\larch 11, 1872. Am'd. 1880, 105. 
Cal. Rep. Cit. 73, 559; 84, 446; 84, 447; 120, 431; 121, 
524. 
Affidavit of publication: Post, sees. 2010, 2011. 



 1706. Recorded decree or order to im;>art notice 
from date of filing. ,Vhen it is provided in this title that 
any order or decree of the court, or a judge thereof, or a 
copy thereof must be recorded in the office of the county 
recorder, from the tin1e of filing the same for record, no- 
tice is imparted to all persons of the contents thereof. En. 
March 11, 1872. Am'd. 1880, 105. 



 1707. Citation, how directed and what to contain. 
Citations must be directed to the person to be cited, 
signed by the clerk and issued under the seal of the court, 
and must contain: 
1. The title of the proceeding; 
2. A brief statement of the nature of the proceeding; 
3. A direction that the person cited appear at a time and 
place specified. En. l\Iarch 11. 1872. 
Cal. Rep. Cit. 68, 86; 72, 24; 116, 451. 



 1708. Citation, how issued. The citation may be is- 
sned by the clerk npon the application of any party with- 
out an order of the judge, except in cases in which súch 
order is by the provisions of this title expressly required. 
En. March ] 1, 1872. 
Cal. Rep. Cit. 68, 86; 72, 24; 116,!- 
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 1ï09. Citation, how served. The citation must be 
served in the san1e nlanner as a sumnlons in a civil action. 
En. l\1:arch 11, 1872. 
Cal. Rep. Cit. 67, 19; 68, 86; 68, 87; 72, 24; 109, 254; 116, 
451; 143, 21. 
Pro b. Act, sec. 289. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 653. 
Cal. Rep. Cit. 68, 89. 
Service of citation-time for: Post, sec. 1711; of sum- 
mons: Ante, sec. 410. 



 1710. Personal notice given by citation. When per- 
sonal notice is required, and no mode of giving it is pre- 
scribed in this title, it must be given by citation. En. 
March 11, 1872. 
Cal. Rep. Cit. 67, 19; 68, 86; 68, 87. 
Probe Act, sec. 288. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. An1' d. 1861, 652. 
Cal. Rep. Cit. 68, 89. 



 1711. Citation to be served five days before return. 
When no other time is specially prescribed in this title, 
citations must be served at least five days before the re- 
turn day thereof. En. March 11, 1872. 
Cal. Rep. Cit. 116, 451. 
Probe Act, sec. 290. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 653. 



 1712. One description of real estate sought to be sold 
being published, is su
f
cient for an purposes. 'Vhen a 
complete description of the real property of an estate 
sought to Le sold has been given and published in a news- 
paper, as required in the order to show cause why the sale 
should not bÐ made, such description need not be published 
in any subsequent notice of sale or notice of a petition 
for the C01J..firlnation thereof. It is sufficient to refer to 
the description contained in the publication of the first 
notice, as being proved and on file in the court. En. March 
11, 1872. 
Cal. Rep. Ci.t. 139, 20. 



 1713. Rules of practice generally. Except as other- 
wise provided in this title, the provisions of part two ot 
this code are applicable to and constitute the rules of prac- 
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tice in the proceedings mentioned in this title. En. 
1arch 
11, 1872. 
Cal. Rep. Cit. 55, 57G; 56, 325; 61, 16
; 63, 37; 74, 
205; 80, 145; 93, 623; 108, 94;. 116, 450; 133, 585; 
139, 591; 145, 467. 
Probe Act, sec. 293. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1861, 653. 
Cal. Rep. Cit. 46, 247. 
Part t"NO: Ante, sees. 307 et seq. 



 1714. NevI trials and appeals. The prOVISIons of 
part two of this code, relative to new trials and appeals- 
except in so far as they are inconsistent with the provIs- 
ions of this title-apply to the proceedings mentioned in 
this title. En. J\11arch 11, 1872. 
Cal. Rep. Cit. 53, 631; 55, 576; 68, 132; 74, 205; 83, 
619; 88, 315; 93, 618; 133, 585. 
New trials: Ante, sees. 656 et seq.; appeals, Ante, sees 
936 et seq. 



 1715. Within what time appeal must be taken. The 
appeal must be taken within sixty days after the order, 
decree, or judgment is entered. En. lVlarch 11, 1872. 
Cal. Rep. Cit. 54, 228; 53, 576; 64, 379; 64,428; 68,132; 
74, 205; 75, 524; 83, 619; 93, G21; 95, 672; 96, 111; 
98, 553; 109, 646; 119, 28; 122, 529; 133, 322; 133, 
323; 134, 122; 138, 197; 141, 73; 147, 194. 
Appeals from superior courts-in probate matters: Sec. 
963, subd. 3. 



 1716. Issues joined in probate court, how tried and dis- 
posed of. All issues of fact. joined in probate proceedings 
must be tried in conformity with the requirements of 
article two, chapter two, of this title, and in all such pro- 
ceedings the party affirming is plaintiff, and the one deny- 
ing or avoiding is defendant. JUdgments therein, on tne 
issue joined, as well as for costs, may be entered and 
enforced by execution or otherwise by the court, as in 
civil actions. En. March 11, 1872. Am'd. 1880, 106. 
Cal. Rep. Cit. 55, 576; 5G, 325; 68, 132; 72, 339; 74, 
205; 74, 207; 116, 643; 133, 585; 140, 439; 147, 128. 
Probe Act, sec. 294. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1855, 300; 1861, 653; 1868, 629. 
Cal. Rep. Cit. 35, 510; 35, 511. 
Trial of issues: Post, sec. 1717. 
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 1717. Court to try case when no jury is demanded. 
How and what issues. to be tried. If no jury is demanded, 
the court must try the issues joined. If on written de- 
mand a jury is called by either party, and the issues are 
not sufficiently ma"de up by the written pleadings on file, 
the court, on due notice to the opposite party, must settle 
and frame the issues to be tried, and submit the same, to- 
gether with the evidence of each party, to the jury, on 
which they must render a verdict. Either may move for 
a new trial, upon the same grounds and errors, and in like 
manner, as provided in this code for civil actions. En. 
March 11, 1872. 
Cal. Rep. Cit. 68, 132; 72, 339; 74, 207; 96, 114; 133, 
585. 
New trials: Ante, sec. 1714. 



 1718. Court to appoint attorney for minor or absent 
heirs, devisees, legatees, or creditors, when, and what 
compensation he is to receive. ED. March 11, 1872. Am'd. 
1873-4, 374; 1880, 106. Rep. 1903, 243. 
Cal. Rep. Cit. 75, 599; 93, 629; 125: 258; 134, 6. 



 1719. Decrees, what to be recorded. When a judgment 
or decree is made, setting apart a homestead, confirming 
a sale, making distribution of real property, or deter- 
mining any other matter affecting the title to real prop- 
erty, a certified copy of the same must be recorded In the 
office of the recorder of the county in whicÞ the property 
is situated. En. March 11, 1872. Am'd. 1873-4, 375. 
Probe Act, sec. 296. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. Am'd. 1855, 301; 1861, 654. 



 1720. Costs, by whom paid in certain cases. When it 
is not otherwise prescribed in this title, the superior court, 
or the supreme court on appeal, may, in its discretion, 
order costs to be paid by any party to the proceedings, 
or out of the assets of the estate, as justice may require. 
Execution for the costs may issue out of the superior 
court. En. March 11, 1872. Am'd. 1880, 106. 
Cal. Rep. Cit. 47, 452; 93, 571; 112, 453; 120, 452; 120, 
453; 120, 454; 141, 426. 
Pro b. Act. sec. 302. En. April 22, 1850. Rep. 1851, 4Sg 
En. 1851, 448. Am'd. 1855, 302. 
Cal. Rep. Cit. 36, 280. 
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Costs against executor--or administrator: Ante, S6Q. 
1509. 



 1721. Executor, etc., to be removed when committed 
for contempt. Whenever an executor, administrator, or 
guardian is. committed for contempt in disobeying any 
la wiul order of the court, or a judge thereof, and has re- 
mained In custody for thirty days ,vithout obeying such 
order, or purging himself otherwise of the contempt, the 
court may, by order reciting the facts, and without further 
sho\ving or notice, revoke his letters and appoint SODle 
other person entitled thereto executor, administrator, o
 
guardian in his stead. En. lVlarch 11, 1872. Am'd. 1880, 
106. 



 1722. Service upon guardian. Whenever an infant, 
insane, or incompetent person has a guardian of his es- 
tate residing in this state, personal service upon the 
guardian of any pr{)cess, notice, or order of the court con- 
cerning the estate of a deceased person in which the ward 
is interested, is equivalent to service upon the ward, and it 
is the duty of the guardian to attend to the interests of 
the 'ward in the matter. Such guardian may also appear 
for his ward and waive any process, notice, or order to 
show cause v., hich an adult or a person of sound mind 
might do. En. Stats. 1873-4, 375. Am'd. 1880, 107. 



 1723. Disposition of I ife estates or homesteads, or com- 
munity property, on owner's death in certain cases. If 
any person has died or shall hereafter die who at the time 
of his death was the owner of a life estate which termin- 
ates by reason of the death of such person, or if such per- 
son at the time of his death "'''as one of the spouses own- 
ing lands as a homestead, which lands by reason of the 
death of such person, vest in the surviving spouse; or if 
t:Uch person was a marrie.d won1an who at the time of her 
death was the o\vner of community property .which passed 
upon her death to the surviving husband; any person in- 
terested in the property, or in the title thereto, in which 
such estates or interests were held, may file in the superior 
court of the county in 'which the property is situated, his 
verified petition setting f{)rth such facts, and thereupon 
and after such notice by publication or otherwise, as the 
court may order, the court shall hear such petition and the 
eví'Ò.ence offered in support thereof, and if upon such hear- 




 17
6 


PU.BLIC AD
n
ISTRATOR 


65t 


ing it shall appear that such life estate of such deceased 
person absolutely terIIl
nateù by reason of his death, or 
such homestead or community property vested in the 
survivor of such marriage, the court shall make a decree 
to that effect, and thereDpon a certified copy of such de- 
cree may be re-corded in the office of the county recorder, 
and thereafter shall have the same effect a.s a final decree 
of distribution so recorded. En. Stats. 1881, 35. Am'd. 
1897, 62; 1905, 146. 
Cal. Rep. Cit.. 102, 538; 102, 541; 131, 450; 136, 387; 142, 
120. 



 1726. 

 1727. 

 1728. 

 1729. 

 1730. 

 1731. 

 1732. 

 1733. 

 1734'. 

 1735. 

 17:';6. 

 1737. 

 1738. 

 1139. 

 1740. 

 1741. 

 1742. 

 1743. 

 1744. 


CHAPTER XIII. 


OF PUBLIC AD:MINISTRATOR. 


What estates to be administered by putlic administrator. 
Public administrator to obtain letters, when and how. Hi. 
bond 3,nJ oath. 
Duty of persons in whose house any stranger dies. 
Must return inventory and administer estates according to this 
ti tle. 
When another pE-rson is appointed administrator Or executor, 
public mjmir1i
trator to deliver up the esta.te. 
Ci\.-il officers to give notice of waste to public administrator. 
Suits for property of decedents. 
Order to exalnine party chal ged with embezzling estate. 
Punishment for" rdusing to attend. 
Order on public aJministrator to account. 
Every six months to make and publish return of condition of 
esta tee 
Moneys pahj to ccunty treasurer. Investments. Escheat. 
Not to be interested in the payn1ents for or on account of es- 
tates in his hands. 
When to settle with county ('lerk, and how unclaimed estate 
disposed of. 
Proceedings against public administrator for fallure to pay 
over Inoney as ordered. 
Fees of officers, when and by whom paid. 
Public administrator to administer oaths. 
PreceJing chapters applicable to public administrator. 
To fEe reports. Penalty for failure. Duty of district attorney. 



 1726. What estates to be administer
d by public ad. 
ministrator. Every public administrator, duly elected, com. 
missioned, and qualified, must take charge of the estates 
of persons dying within his county as follo"\"\-.s: 
1. Of the estate of de.cedents for which no administra- 
tors are appointed, and Yt'hich, in consequence thereof, are 
being wasted, uncared for, or lost; 
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2. Of the estate of decedents ",
ho have no kno\\TD heirs; 
3. Of the estates orof-Ied into his hands by the court; 
and 
4. Of the estates upon which letters of a'dministration 
have been issued to him by the court. En. :\Iarch 11, 1872. 
Am'd. 1880, 107. 
Cal. Rep. Cit. 76, 297; 76, 298; 101, 613; 127, 661; 127, 
662; 143, 202; 146, 592; 146, 593; 146, 594; 146, 597. 
Public administrator.-By act approved 
Iarch 30, 1872, 
Stats. 1871-2, which took effect immediately, if the public 
administrator of any county of this state fails to qualify, 
or in person fails to perform the duties of his office, the 
coroner of such county shall be ex-officio public adminis
 
trator; and in case both public a.dministrator and coroner 
fail to qualify, or perform the duties appertaining thereto, 
the supervisors shall appoint a suitable person to be public 
administrator; and all laws applirable to the qualifieation, 
po\\rers, -duties, and compensation of public administrator 
shall apply to the coroner or appointee of th
 supervisors 
as aforesaid. This act was repealed by the County Gov- 
ernment Act, 1897, 490, sees. 142-147, prescribing the duties 
of coroner. 
Fees: Ante, sec. 1618. 



 1727. Public administrator to obtain letters, when and 
how. H is bond and oath. 'Vhenever a public administra- 
tor takes charge of an estate, which he is entitled to ad- 
minister without letters of administration being issued, 
or under order of the court, he must, with all convenient 
dispatch, procure letters of administration thereon, in like 
manner and on like proceedings as letters of administra- 
tion are issued to other persons. His official bond and 
oath are in lieu of the al1mini.strator's bond and oath; but 
v. hen real estate is ordered to be sold, another bond may 
be required by the court. En. l\Iarch 11, 1872. 
Cal. Rep. Cit. 127, 661; 127, 662; 146, 593; 146; 725. 
Delivering estate to another appointed: Post, sees. 1730, 
1735. 
Bond on sale of real e.state: Ante, sec. 1389. 



 1728. Duty of persons in whose house any stranger 
dies. "\Vhenever a strangpr, or person without known heirs, 
dies intestate in the house or premises of another, the 
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possessor of such premises, or anyone knowing the facts, 
must give immediate notice thereof to the public adminis- 
trator of the county; and in default of so doing, he i
 
liable for any da.nlage that may be sustained thereby, to 
be recoveroo by the public ad,ministrator, or any party in- 
terested. En. March 11, 1872. 
Cal. Rep. Cit. 143, 202. 
Probe Act, sec. 304. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 7, 231. 



 1729. Ml!st return inventory and administer estates 
according to this title. The public administrator must 
make and return a perfect inventory of all estates taken 
into his possession, administer and account for the same 
according to the provisions of this title, subject to the 
control and directions of the court. En. 
larch 11, 1872, 
Am'd. 1880, 107. 
Cal. Rep. Cit. 143, 202. 
Pro b. Act, sec. 305. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Ci t. 7, 231. 



 1730. When another person is appointed administrator 
or executor, public administrator to deliver up the estate. 
If, at any time, letters testamentary or of adnlÌnistration 
are regularly granted to any other person on an estate of 
which the public administrator has charge, he n1ust, under 
t.he order of the court, account for, pay, and deliver to 
the executor or administrator thus appointed, all the 
money, property, papers, and estate of every kind in his 
possession or under his control. En. March 11, 1872. 
Am'd. 1880, 107. 
Cal. Rep. Cit. 101, G13. 
Pro b. Act, sec. 306. En. April 22, 1850. Rep. 1851, 489. 
En. 1851,. 448. 
Cal. Rep. Cit. 7, 232. 



 1731.. Civil officers to give notice of waste to public 
administrator. All civil officers must inform the' pub1ic 
administra tor of all property known to the.m, belonging 
to a decedent, which is liable to loss, injury, or waste, and 
which, by reason thereof, ought to be in the possession ot 
the public administrator. En. March 11, 1872. 
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Prob. Act, sec. 307. ED. Þ
pril 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 

 1732. Suits for property of decedents. The public 
administrator must institute all suits and prosecutions 
necessary to recover the property, debts, papers, or other 
estate of the decedent. En. March 11, 1872. 
Prob. Act, sec. 308. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 



 1733. Order to examine party charged with embezzling 
estate. When the public administrator complains to the 
1733 
superior court, or a judge thereof, on oath, that any person Repl'd. 
has concealed, embezzled, or disposed of, or has in his p.506 
possession any money, goods, property, or effects, to the 
possession of which such administrator is entitled in his 
official capacity, the court or judge may cite such person 
to appear before the court, and may examine him, on oath, 
touching the matter of such complaint. En. March 11, 1872, 
Am'd. 1880, 107. 
Prob. Act, sec. 309. En. April 22, 1850. Rep. 1851, 4

. 
En. 1851, 448. 
Citation: Ante, sees. 1707-1711. 



 1734. Punishment for refusing to attend. AU such 
1734 
interrogatories and answers must be reduced to writing Repl'd 
and signed by the party examined, and filed in the court. p. 506 
If the person so cited refuses to appear and subnlit to 
such examination, or to answer such interrogatories as 
may be put to him touching the matter of such complaint, 
the court may commit him to the county jail, there to 
remain, in close custody, until he submits to the order of 
the court. En. l\larch 11, 1872. Am'd. 1880, 107. 
Prob. Act, sec. 310. En. April 22, 1830. Rep. 1851, 489. 
En. 1851, 449. 
Contempt: Ante, sees. 1209 et seq. 



 1735. Order on public administrator to account. The 
court may, at any time, order the public administrator to 
account for and deliver all the money and property of an 
estate in his hands to the heirs, or to the executors or 
administrators regularly appointed. En. March 11, 1872. 
Am'd. 1880, 108. 
Cal. Rep. Cit. 146, 597. 




 1737 
Am'd. 
p.506 
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Prob. Act, sec. 311. En. April 22, 1850. Rep. ISbO, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 7, 232. 



 1736. Every six months to make and publish return 
of cond ition of estate. The public adnlinistrator, or any 
person ,vho rece
ved letters of adnlinistration while acting 
as public administrator, must, once in every six nlonths, 
make to the superior court, under oath, a return of all 
the estates of decedents ,vhich have conle into his hands, 
the value of each estate, the money "\vhich has conle into 
his hands fron1 every such estate, and what he has done 
with it, and the anlount of his fees, and expenses incurrf'd 
in each estate, and the balance, if any, in each such caee 
rel11aining in his hands; publish the same six times in 
S0111e newspaper published in the county, or if there is 
none, then post the same. legibly vlritteñ or printed, in the 
office of the county clerk of the county. One copy of the 
return must be filed with papers in each estate so reported. 
En. March 11, 1872. Anl'd. 1880, 108; 1895, 157. 
Cal. Rep. Cit. 127, 185; 127, 188; 146, 594. 
Prob. Act, sec. 312. En. April 22, 1850. Rep. 1851, 489. 
En. 1851, 448. 
Cal. Rep. Cit. 7, 232. 



 1737. Moneys paid to county treasurer. Investments. 
Escheat. It is the duty of every public administrator, as 
soon as he shall receive the same, to deposit with the 
county treasurer of the county in which the probate pro- 
ceedings are pending, all llloneys of the estate not required 
for the current expenses of the administration; and such 
moneys may be drR\Vn upon the order of the executor or 
administrator, countersigned by a superior judge, when 
required for the purposes of administration. It shall be 
the duty of the county treasurer to receive and safely keep 
aJI such moneys, and pay thel11 out upon the order of the 
executor or administrator, ,vhen countersigned by a supe- 
rior judge, and not otherwise, and to keep an account with 
'Such estate of all mon
ys received and paid to hiæ; "and the 
county treasurer shall be al1o,ved one per cent upon all 
moneys received and kept by hin1, and no gre:lter fees for 
any services herein provided; and for the safekeeping and 
payment of all such moneys, as herein provided, the said 
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treasurE'r and his sureties shall be responsible upon his 
official bond, The moneys thus deposited may, upon oràer 
of the court, be invested, pending the proceedings, in 
securities of the United State
, or of this state, ,vhen such 
investment is deemed by the court to be for the be3t 
interests of the estate. ...
fter 2 final settlement of the 
affairs of any esta te, if there be no heirs, or other claimants 
thereof, the county treasurer 
l1all pay into the state 
treasury all Dloneys and effects in hig hands beJonging to 
the estate, upon order of the court; and if any such 11lo:neys 
and effects escheat to the state, they must be disposed or 
as other escheated estates. En. I\1:arch II, 1872. Am'd. 
1873-4, 376; 1880, 1C8. 
Cal. Rep. Cit. 143, 196; 143, 202; 143, 204; 143, 205; 143. 
206. 
Escbeated estates: Ante, sees. 1269-1272. 



 1738. Not to be interested in the payments for or on 
account of estates in his hands. The pubHe administrator 
must not be interested in the expenditures of any kind 
made on account of any estate he administers; nor must 
he be associated in business or otherv:ise ,vith anyone who 
is so interested, and he must attach to his report and 
publication, made in accordance with the preceding sec- 
tion, his affidavit to that effect. En. l\Iarch 11, 1872. 
Cal. Rep. Cit. 55, 142; 103, 586. 



 1739. \tVhen to settle with county clerk, and how un- 
claimed estate dis
osed of. Public administrators are 
required to account, under oath, and to settle and adjust 
their accounts relating to the care and disbursement or 
Inoney or property belonging to est:=-. t
s in their hands, with 
the county clerks of their respeeti-\ e counties, on the first 
Monday in January and July in each year; one copy of s3.id 
account to be filed with th
 papers in each of such estates; 
and they must pay to the county treasurer any nloney re- 
maining in their hands of an estate unclainled, as provided 
in sections sixteen hundred and ninety-three to sixteen 
hundred and ninety-six, both inclusive. En. ::\Iarch 11, 
1872. Am'd. 1895, 124. 
Cal. Rep. Cit. 76, 298; 123, 549; 146, 594. 



 1740. Proceedings against publlt; administrator for 
failure to pay over money as ordered. 'Vhen it appears. 
from the returns made in pursuance of the foregoing sec- 
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tions, that any money remains in the hands of the public 
administrator (after a final settlement of the estate) un- 
claimed, which should be paid over to the county treasurer, 
the superior court, or a judge thereof, must order the same 
to be paid over to the county treasurer; and on failure of 
the public administrator to comply with the orc
er within 
ten days after the same is made, the district attorney for 
the county must immediately institute the requisite legal 
proceedings against the public administrator for a judg- 
ment against him and the sureties on his official bond, in 
the amount of money so withheld, and costs. En. March 
11, 1872. .A.m'd. 1880, 109. 
Cal. Rep. Ci t. 146, 594. 

 1741. Fees of officers, when and by whom paid. Tbe 
fees of all officers chargeable to estates in the hands or 
public administrators, must be paid out of the assets there- 
of so soon as the same come into his hands. En. March 11, 
1872. 



 1742. Public administrator to administer oaths. Pub- 
lic administrators may administer oaths in regard to all 
matters touching the discharge of their duties, or the ad- 
ministration of estates in their hands. En. March 11, 1872. 
Administration of oalhs: Post, secs. 2093 et seq. 
Cal. Rep. Cit. 146, 594. 

 1743. Preceding chapters applicable to public adminis- 
trator. When no direction is given in this chapter for the 
government or guidance of a public administrator in the 
discharge of his duties, or for the administration of an 
estate in his hands, the provtsions of the preceding chap- 
ters of this title must govern. En. March 11, 1872. . 
Cal. Rep. Cit. 76, 298; 101, 613; 146, 592. 

 1744. To file re"ports. Penalty for failure. Duty of 
di
trict attorney. Every 'PubJic administrator, or person 
vtho holds letters of administration, who was appointed 
while acting as public administrator, who fails to comply 
with the provisions of 'sections seventeen hundred and 
thirty-five, seventeen hundred and thirty-six, and section 
seventeen hundred and thirty-nine of this code, is guilty of 
a misdemeanor; and upon conviction thereof, slÏall be 
punished by a fine not less than one hundred dollars for 
each offense; and it shall be the duty of the district attor- 
ney of the county to see that the provisions of this chapter 
are fully complied with. En. Stats. 1895, 38. 
Cal. Rep. Clt. 146, 75. 
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Article I. Guardians of :Minors, 
 
 1747-1759. 
II. Guardians of Insane and Incompetent Persons 
 
 1763-1W. 
III. The Pov.ers and Duties of Guardians, 

 1768-1776. 
IV. The Sale of Property a11"d Disposition of Proceeds, 
 1717- 
1792. 
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ARTICLE I. 


GUARDIANS OF MI:KORS. 


Su
rlor court to appoint guardians, when and on what petI- 
tion. 
When minor may nominate guardian; when not. 
When appointment may be made by court, when minor is over 
fourteen. 
N ominatlon by minors after arriving at fourteen. 
Who may be guaràian. Marriage of guardian. 
Minor having no father or mother. 
Powers and 'duties of guardian. 
Bond of guardian, conditions ot. 
Court may insert conditions in order appointing guardia'R. 
Letters of guardianship and bond of guardian to be recorde-d. 
Maintenance of minor out of income of his own property. 
Guardian to give bond. Powers limited. 
Power of courts to appoint guardians and next friend not Im- 
paired. 
Transfer of proceedings trom one county to another. 
Gen. Cit. to Art.-Cal. Rep. Cit. 111, 271. 



 1747. Superior court to appoint guardians, when and 
on what petition. The superior court of each county, when 
it appears necessary or convenient, may appoint guardians 
for the persons and estates, or either of them, of minors 
who have no guardian legally appointed by will or deed, 
and who are inhabitants or residents of the county, or who 
re
ide without the state and have estate within the county. 
'Such appointment may be made on the petition of a relative 
or other person on behalf of the minor, or on the petition of 
the minor, if fourteen years of age. Before making such 
appointment, the court must cause such notice as such 
court deemf: reasonable to be given to any person having 
the care of such minoT, and to such relatives of the minor 
residing in the county as the court may deem proper. In 
all such proceedings 'when it appears to the satisfaction of 
Code Civil Proc.-42. 
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the cO'urt, either from a verified petition, or from affidavitß, 
that 1.he welfare of the minor will be imperiled if such 
]ninO'r is allo,ved to reIna-in in the custody of the person 
then having the care of such minor, the court may make an 
urder provIding for the temporary custody of such minor 
until a hearing caD be had on such petition; and when it 
appears to th
 court that there is reason to believe that 
such r.ù.inor will be carried out of the jurisdiction O'f the 
court before which the application is made, or will suffer 
some irreparable injury before compliance with such order 
prO'viding for the temporary custO'dy of such n1inor can be 
enforced, such court may at the time O'f ITlaking such order 
prO'vidjng for 7he telnporary custody O'f such minor cause 
a warrant to be issued, reciting the facts and directed to 
the sheriff, coroner, or cO'nstable O'f the cO'unty, commanrl- 
ing such officer to take such minor from the custO'dy of the 
persO'n in whose care such minor then is and place such 
minor in custody in accordance 'with the order of the court. 
En. March 11, 1872. Am'd. 1873-4, :177; ] 880, 65; 1903, 204. 
Cal. Rep. Cit. 74, 424; 83, 352; 8,1, 596; 95, 377; 109, 646; 
109, 647; 109, 649; 109, 65'6; 126, 55; 128, 219; 130, 
383; 131,182; 140,266; 142,413; 143,406; 143,407. 
Powers and duties O'f guardians: Post, sees. 17G8 et seq. 
Gua.rdian and ward: See Civ. Corle, sees. 236-258. 
Guardian ad litem: Ante, sees. 372, 373; post, secs. 1722, 
1759, 1769. 
Minors whO' are: Civ. Code, sees. 25, 26. 
Freeing from parental authority because O'f abuse: Civ. 
Code, sec. 203. 
AuthO'rity of parent ceaBes when: Civ. Code, sec. 204. 
Seal necessary to appO'intnlent of guardian: .Ante, sec. 
153, subd. 2- 



 1748. When minor may nominate guardian; when not. 
If the minO'r is under the age of fourteen years, the court 
may nO'minate and appoint hi
 gnardlan. If he is fourteen 
years '.)f age, he m3.Y nominate his O'\vn guardian, who, if 
approved by the court, lIlUst be appointed accordingly. En. 
March 11, 1872. Am'd. 1880, 65. 
Cal. Rep. Cit. 142. 413; 143, 401. 



 1749. When appointment may be made by court, when 
minor is over fourteen. If the guardian nO'n1inated by the 

nor is not approved by the ccurt, O'r if the minor resides 
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out of the state, or if, after being duly cited by the court, 
he neglects for ten daYR to nominate a suitable person, the 
court or judge may nominate and appoint the guardian in 
the same manner a'5 if the minor were under the age of 
fourteen years. En. March 11, 1872. Am'd. 1880, 65. 
Cal. Rep. Cit. 72, 2.(; 1.42, 413; 143, .07. 



 1750. Nomination by minors after arriving at fourteen. 
17E 
When a guardian has been appointed by the court for a Am! 
minor undE-r the ago of fourteen years, the minor, at any p. 5( 
time after be attains that age, may appoint his own guar- 
dian, subject tc the approval of the court. En. March 11, 
1872. Am'd. 1880, 65. 
Cal. Rep. Cit. 142, 413. 



 1751. Who may be guardian. Marriage of guardian. 
The father or the mother of a minor child under the age of 
fourteen years, if found by the court competent to dis- 
charge the duties of guardianship, is entitled to be ap- 
pointed a guardian of such rninor child, in preference to 
any other person. The person nominated by a minor of the 
age of fourteen years as his guardian, whether married or 
unmarried, may, if found by the court competent to dis- 
charge the duties of guardianship, be appointed as such 
guard!an. The authority of a guardian is not extinguished 
nor affected by the marriage of the guardian. En. March 
11, 1872. Am'å. 1891, 136. 
Cal. Rep. Cit. 130, 38
; 130,383; 142,413; 142,41,(; 
142, 4
6; 143, 234. 
The parent, as such, has no control over the property of 
the child: Civ. Code, sec. 202. 
Bond, testamentary guardian must give: Post, sec. 1168. 
. 



1752. 
tep\'d 
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 1752. Minor having no father or mother. If the minor 
has no fallier or mother living. competent to have the 
custody and care of his education. the guardian appointed 
shall have the same. En. l\larch 11, 1872. 

 1753. Pov.'ers a
d duties of guardian. Every guardian 
appointed shall have the custody and care of the education 
of the minor, and the care and management of his estate, 
until such minor arrives at the age of majority or marries, 
or untìl the guardian is legally discharged. En. March 11, 
1872. 
Cal. Rep. Cit. ]17,644; ]20,204; 121,474; 121,475; 
142, 426; 143, 2
9; 143. 403. 
Residence of ,varù: Civ. Code, sec. 213. 
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 1754. Bond of guardian, conditions of. Before the or- 
der appointing any person guardian under this chapter 
takes effect
 and before letters issue, the court must re- 
quire of such person a bond to the minor with sufficient 
sureties, to be approved by the judge, and in such sum as 
he shall order, conditioned that the 
ua.rdian will faithfully 
execute the duties of his trust according to law, and the 
following conditions shall form a part of such bond with- 
out being expressed therein: 
1. To make an inventory of all the estate, real and per- 
sonal, of his ward, that comes to his possession or knowl- 
edge, and to return the same within such time as the court 
may order. 
2. To dispose of and manage the estate according to law 
and for the best interest of the ward, and faithfully to dis- 
charge his trust in relation thereto, and also in relation to 
the care, custody, and education of the ward. 
3. To render an account on oath of the property, estate, 
and moneys of the ward in his hands, and all proceerls or 
interests derived therefrom, and of the management and 
disposition of the san1e, within three months after his 
appointment, and at stich other times as the court directs, 
and at the expiration of his trust to settle his accounts 
with the court, or with the ward, if he be of full age, or his 
legal representatives, and to pay over and fleliver all the 
estate, moneys, and effects remaining in his hands, or due 
from him on such settlement, to the person who is lawfulJy 
entitled thereto. Upon filing the bond, duly approved, 
letters of guardianship must issue to the person appointed. 
In form the letters of guardianship must be substantial1y 
the same as letters of administration. and the oath of the 
guardian must be indorsed thereon that he will perform 
the duties of his office as such guardian according to law. 
En. March 11, 1872. Am'd. 1880, 65. 
Ca.1. Rep. Cit. 53, 17; 65, 229; 84, 596; 84, 597; 117, 
6-4:4. Subd. 3-121,172; 121,474; 143,236. 
Accounts of guardians-rendering: Post, sees. 1773, 1774. 
Guardian's bond: Post, sec. 1758; liability on: Ante, 
sec. 1407. 



 1755. Court may insert conditions in order app
inting 
guardian. When any person is appointed guardian of a 
minor, the court may, with the consent of such person, in- 
sert in the order of appointment, conditions not otherwise 
obligatory, providing for the care, treatment, education, 
and welfare of the minor} ánd for the care and custody ot 
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his property. The performance of such condItions shall 
be a part of the duties of the guardian, for the faithful 
performance of which he and the sureties on his bond shall 
be responsible. En. 1Iarch 11, 1872. Am'd. 1880, 66; 1899, 
4. 


Guardian's bond-liability on: Ante, sec. 1407. 
Letters of guardianship-speci3.1, issuable at chambers: 
Ante, sec. 166. 



 1756. Letters of guardianship and bond of guardian to 
be recorded. All letters of guardianship issued, and all 
guardian's bonds executed under the provisions of this 
chapter, with the affidavits and certificates thereon, must 
be recorded by the clerk of the court having jurisdiction 
of the persons and estates of the wards. En. March 11, 
1872. Am'd. 1880, 66. 


I 1757. Maintenance of minor out of income of his own 
property. If any minor having a father living has property, 
the income of ,vhich is sufficient for his maintenance and 
education in a manner more expensive than his father can 
reasonably afford, regard being had to the situation of the 
father's family and to all the circumstances of the c.ase, 
the expenses of the education and maintenance of such 
minor may be defrayed out of the income of his own prop- 
erty, in whole or in part, as judged reasonable, and must 
be directed by the court; and tte charges therefor may be 
allowed accordingly in the settlement of the accounts of 
his guardian. En. March 11, 1872. Am'd. 1880, 66. 



 1758. Guardian to give bond. Powers limited. Every 
testamentary guardian must qualify and has the same 
powers and must perfom the same duties with regard to 
the person and estate of his ward as guardians appointed 
by the court, except so far as his powers and duties are 
legally modified, enlarged, or changed by the win by which 
such guardian was appointed, and except that such guar- 
dian need not give bond unless directed to do so by the 
court from which the letters of guardianship issue. En. 
March 11, 1872. Am'd. 1880, 67; 1903, 53. 
Cal. Rep. Cit. 55, 85; 84, 596. 
Testamentary guardian-bond of: Ante, sec. 1754. 
Guardian's bond, liability on: Ante, sec. 1407. 
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 1759. Power of courts to appoint guardians and next. 
friend not impaired. Nothing contained in this chapter 
affects or impairs the power of any court to appoint a 
guardian to defend the interests of any minor interested 
in any suit or matter pending therein. En. March 11, 1872. 
Guardian ad litem: Ante, secs. 372, 373, 1722; post, sec. 
1769. 



 1760. Transfer of proceedings from one county to an- 
other county. The superior court of any county in this 
state in which is now pending, or in which there may be 
hereafter commenced, any proceeding which has for its 
object the guardianship of the estate of any minor or in- 
sane or incompetent person, or the guardianship of the 
person of any minor or insane or incompetent person, or 
both the guardianship of the estate and the guardianship 
of the person of a minor or insane or incompetent person, 
may make an order transferring such proceeding to the 
superior court of any otber county in this state, in the 
manner herein provided; except that no such proceeding 
shall be transferred to the court of any county which at 
the time of such proceeding would not have jurisdiction 
to issue original letters in such matter or proceeding. 
To obtain an order for such removal, the guardian of 
the person or estate, or both, of such minor or insane of' 
incompetent person, shall file in the superior court of the 
county where such proceeding is pending, a verified peti- 
tion setting forth the following matters: 
1. The name of the county to the superior court of which 
it is sought to remove such proceedings; 
2. The name of the county or counties in which the 
ward resides and that in which the guardian resides; 
3. The name of the county or counties in which the 
property of such ward is situated, and a designation of the 
character and condition thereof; 
4. The reasons for such removal; 
5. The names and residences, so far as they are known 
to said guardian, of any relative of such minor ward re- 
siding in said county in which said proceeding is pending; 
6. The names and residences, so far as the same are 
known to said guardian, of the relatives within the third 
degree of such insane or incon1petent ward residing in said 
county. 
Upon filing such petition an order shall be made by the 
court or judge fixing a time for hearing said petition, 
which shall be not less than five days thereafter, and di.. 
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recting that a copy of such order be sent through the 
United States mail to each of the said relatives of such 
minor or insane or incompetent ward, named in said peti- 
tion as resident in the county in which said proceeding is 
pending. 
The court may require such other or further notice of 
said hearing as it may deem proper. 
At the time fixed for the hearing of said petition any 
relatives of such .ward, or any person interested in the es": 
tate of such ward, may appear and file written grounds of 
opposition to said petition. If after hearing the evidence 
of the petitioner, and contestant if any, it shall appear to 
the court that it is for the best interest and advantage 
of said ward, or of the estate of said ward that the re- 
moval of said proceeding be had to the court designated 
in said petition, or to the superior court of any other 
county, it shall enter an order directing the removal there- 
of to said court and directing the clerk to forward all pa- 
pers on file therein to the clerk of the court to which said 
proceeding has been ordered removed, and thereafter the 
court to which said proceeding has been removed shall 
have jurisdiction of all proceedings therein as fully as if 
said proceeding had been originally begun In said court. 
The clerk of the court to which said proceeding is re- 
moved shall be entitled to receive a fee of six dollars on 
filing the papers transmitted to him, in addition to the ex- 
pense of such transmission, payable on receipt of the 
papers by him. En. Stats. 1905, 171. 


ARTICLE II. 
GUARDIANS OF I
SANE AND INCOMPETENT PERSONS. 
I 1763. Guardians of insane and other incompetent persons. 

 1764. Appointment of guardian by court after hearing. 

 1765. powers and duties of such guardian. 

 1766. Proceeding for restoration to capacity. 

 1767. Definition of incompetent. 



1760[a] 
Enact. 
p.507 



 1763. Guardians of insane and other incompetent per- 
sons. When it is represented ÌQ the superior court, or a 
judge thereof, upon verified petition of any relative or 
1763 
friend, that any person is insane, or from any cause men- Am'd 
tally incompetent to manage his property, such court or p. 507 
judge must cause a notice to be given to the supposed in- 
sane or incompetent person of the tiille and place of hear- 
ing the case, not less than five days before the time so 
appointed, and such person, if able to attend, must be pro- 
duced on the hearing. En. l\larch II, 1872. An1'd. 1880, 61. 
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Cal. Rep. Cit. 57, 531; 87, 195; 120, 142; 120, 696; 120, 
697; 127, 338; 134, 632; 140, 337; 143, 465. 
Right of person charged with insanity to jury trial: 
See Pol. Code, sec. 2174. 
Guardian ad litem--of insane or incompetent person: 
Ante, sees. 372, 373, 1722, 1759; post, sec. 1769. 
Placing lunatic in asylum: Civ. Code, sec. 258. 
Insane person-homestead of: See Stats. 1874, p. 582. 
Sale of homestead where husband or wife insane: Civ. 
Code, Bec. 1242. 
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 1764. Appointment of guardian by court after hearing. 
 
If, after a full hearing and examination upon such peti- 
tion, it appear to the court that the person in question is 
incapable of taking care of himself and managing his 
property, such court must appoint a guardian of his person 
and estate, with the po

ers and duties in this chapter 
specified. En. March 11, 1872. Am'd. 1880, 67. 
Cal. Rep. Cit. 87, 197; 120, 142; 120, 696; 120, 697; 
140, 337; 143, 465; 143, 467. 
Appointment at chambers: Ante, sec. 166; seal neces- 
sary: Sec. 153, subd. 2. 



 1765. Powers and duties of such guardians. Every 
guardian appointed, as provided in. the preceding section, 
has the care and custody of the person of his ward, and 
the management of all his estate until such guardian is 
legally d.ischarged; and he must give bond to such ward, 
in like manner and with like conditions as before pre- 
scribed with respect to the guardian of a minor. En. 
March 11, 1872. 
Cal. Rep. Cit. 140, 337. 

1766 Bond of guardian: Ante, sec. 1754. 
Am'd. 
p. 508 
 1766. Proceeding for restoration to capacity. Any 
þerson who has been declared insane or incompetent, 01'" 
the guardian, or any relative of such person within the 
third degree, or any friend, may apply, by petition, to the 
superior court of the county in which he was declared in- 
sane to have the fact of his restoration to capacity judi- 
cially rletermined. 'The petition shall be verified, and 
shall state that such person is then sane or competent. 
Upon receiving the petition, the court must appoint a day 
for a hearing before the court, and, if the petitioner re- 
quest it, shall order an investigation before a jury, which 
shall be summoned and impaneled in the same manner as 
juries are summoned and impaneled in civil actions. The 
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court shall cause notice of the trial to be given to the 
guardian of the person so declared insane or incompetent, 
if there be a guardian, and to his or her husband or wife, 
if there be one, and to his or her father, or mother, if liv- 
ing in the county. On the trial, the guardian or relative 
of the person so declared insane or incompetent, and, in 
the discretion of the court, any other person may contest 
the right to the relief demanded. Witnesses may be re- 
quired to appear and testify, as in civil cases, and may be 
called and examined by the court on its own motion. 
If it be found that the person be of sound mind, and capa- 
ble of taking care of himself and his property, his restor- 
ation to capacity shall be adjudged, and the guardian of 
such person, if such person be not a minor, shall cease. 
En. Stats. 1873-4, 377. Am'd. 1880, 67. 
Cal. Rep. Cit. 68, 282; 87, 195; 87, 197; 99, 222; 120, 
142; 120, 143; 137, 681; 140, 337; 143, 467. 
Habeas corpus, right to where one detained as insane: 
See Pol. Code, sec. 2188. 

 1767. Definition of incompetent. The phrase "incom- 
petent," '"mentally incompetent," and "incapable," as 
used in this chapter, shall be construed to mean any per- 
son who, though not insane, is, by reason of old age, dis- 
ease, weakness of mind, or from any other cause, unable, 
unassisted, to properly manage and take care of himself or 
his property, and by reason thereof would be likely to be 
deceived or imposed upon by artful or designing persons. 
En. Stats. 1891, 68. 
Cal. Rep. Cit. 130, 354; 140, 337; 140, 338. 


ARTICLE III. 


THE POWERS AND DUTIES OF GUARDIANS. 



 1168. Guardian to pay debts of ward out of ward's estate. 

 1769. Guardian to recover debts 'Jue his ward and 1 epresent him. 

 1770. Guardian to manage his estate, maintain ward, and sell real 
estate. 

 1771. Maintenance, support, and education of ward, how enforced. 

 1772. Guardians, powers of in petition. 
I 1773. Guardian to return inventory of estate of warJ. Appraisers 
to be appointed. Like proceedings when other property a.c- 
qulred. 

 1714. Settlements of guardians. 

 177=>. Allowance of accounts of joint guardians. 

 1716. Expenses and compEnsation of guardians. 



1768 
 1768. Guardian to pay debts of ward out of ward's 
Am'd. estate. Every guardian appointed under the provisions of 
p. 508 this chapter, whether for a minor or any other person, 
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must pay all just debts due from the ward, out of his per- 
sonal estate, and the income of his real estate, if suffiC'ient; 
if not, then out of his real estate, upon obtaining an order 
for the sale thereof, and disposing of the same in the man- 
ner provided in this title for the sale of real estate of de- 
('
dents. En. 1iarch 11, 1872. 
1768[aJ Order of sale of property: Post, sees. 1770, 1777 et seq. 
Arn'd. 
 1769. Guardian to recover debts due his ward and 
p. 508 represent him. Every guardian n1ust settle all accounts of 
the ward, and demand, sue for, and receive all debts due to 
him, or may, with the approbation of the court, compound 
for the same and give discharges to the debtor, on receiv- 
ing a fair and just dividend of his estate and effects; and 
he must appear for and represent his ward in all legal 
suits and proceedings, unless another person be appointed 
for that purpose. En. March 11, 1872. Am'd. 1880, 68. 
Cal. Rep. Cit. 117, 644; 134, 248. 
Guardian ad litem: Ante, sees. 372, 373, 1722, 1759. 
fi 1'770. Guardian to manage his estate, maintain ward, 
and sell real estate. Every guardian must manage the 
estate of his ward frugally and without waste, and apply 
the income and profits thereof, as far as may be necessary, 
for the comfortable and suitable maintenance and sup- 
port of the ward and his family, if there be any; and if 
such income and profits be insufficient for that purpose, 
the guardian may sell or mortgage the real estate, upon 
obtaining an order of the court therefor, as provided, and 
must apply the proceeds of such sale or mortgage, as far 
as may be necessary, for the maintenance and support of 
the ward and his family, if there be any. En. March 11, 
1872. Am'd. 1900-01, 85. 
C'al. Rep. Cit. 117, 644; 134, 116. 
Sale of property
anù disposition of proceeds: Post, sees. 
1777 et seq. 

 1771. Maintenance, support, and education of ward, 
how enforced. When a guardian has advanced for the 
necessary maintenance, support, or education of his ward, 
an amount not disproportionate to the value of -his estate 
or his condition of life, and the same is made to appear to 
the satisfaction of the court, by proper vouchers and 
proofs, the guardian must be allowed credit therefor in his 
settler.aents. Whenever a guardian fails, neglects, or re- 
fuses to furnish suitable and necessary maintenance, sup- 
port, or education for his ward, the court may order him 
to do so, and enforce stich order by proper process. When- 
ever any third person, é.t his request, supplies a ward with 
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8uch suItable and necessary maintenance, support, or edu- 
cation, and it is sho\vn to h:1ve been done after refusal or 
neglect of the guardian to supply the same, the court may 
direct the guardian to pay therefor out of the estate, and 
enforce such payment by due process. En. 
larch 11, 1872. 



 1772. Guardians, powers of in partition. The guardian 
may join in and assent to a partition of the real or per- 
sonal estate of the ward, wherever such assent may be 
given by any person; provided, that such assent can only 
be given after the court having jurisl1iction over said es- 
tate shall grant an order conferring such authority, which 
order shall only be made after a hearing in open court 
upon the petition of the guardian after notice of at least 
ten days, mailed by the clerk of the court to all the known 
relatives of the ward residing in the county where the 
proceedings are pending. The guardian may also consent 
to a petition of the real or personal estate of his ward 
without action, and agree upon the share to be set off to 
such ward, and may execute a release in behalf of his 
ward to the owners of the shares, of the parts to which 
they may be respectively entitled, upon obtaining from 
said court having jurisdiction over said estate, authority 
to so consent after a hearing in open court upon the peti- 
tion of the guardian after notice of at least ten days, 
mailed by the clerk of the court to all the known relatives 
of the ward residing in the county where the proceedings 
are pending. En. March 11, 1872. Am'd. 1899, 235. 
Assent to partition: Ante, sec. 795. 
Appearance by guardian: Ante, sees. 372, 1722. 

 1773. Guardian to return inventory of estate of ward 
Appraisers to be appointed. Like proceedings when other 
1773 
property acquired. Everj guardian must return to the A 'd 
c.ourt an inventory of the estate of his ward within three p 
08. 
months after his appointment, and annually thereafter. · 
'-'Then the value of the estate exceeds the sum of one hun- 
dred thousand dollars, semi-annual returns must be made 
to the court. The court may, upon application made for 
that purpose by any person, compel the guardian to render 
an ac-count to the court of the estate of his ward. The 
Inventories and accounts so to be returned or rendered 
must be sworn to by the guardian. All the estate of the 
ward descrIbed in the first inventory n1ust be appraised 
by appraisers appointed, sworn, and acting in the manner 
provided for regulating the settlement of the estates of 
decedents. Such in ventory, '\vith the appraisement of 
the property therein described, must be recorded by the 
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clerk cf the court !n a proper book kept in his office for 
that purpose. vVhenever any other property of the estate 
of any ward is discovered, not included in the inventory 
of the estate already returned, and whenever any other 
property has been succeeded to, or acquired by any ward, 
or for his benefit, the like proceedings must be had for 
the return and appraisement thereof that are herein pro- 
vided in relatioll to the first inventory and return. En. 
March 11, 1872. Am'd. 1880, 68. 
Cal. Rep. Oit. 109, 253; 109, 254. 

1774 Where joint guardians: Post, sec. 1775. 
Repl'd. Appraisers-generally: Ante, 'Sec. 1444. 
p.509 Account may be received at chalm'bers: Ante, sec. 166. 

 1774. Settlements of guardians. The guardian must, 
upon the expiration of a year from the time of his ap- 
pointment, and as often thereafter as he may be required, 
present his aecount to the court for settlement and allow- 
ance; provided, that no final account of any insane person 
who is or has been during his guardianshlp confined in 
a state hospital in this state, shall be settled or allowed 
unless noti.ce of the settlement of said a'ccount shall have 
been first given to the secretary of the state commissi{)n in 
lunacy. En. l\iarch 11, 1872. Am'd. 1880, 68; 1905, 228. 

1774 Cal. Rep. Oit. 57, 191; 109, 254; 121, 472; 133, 448; 133, 
A ,fa] 449. 
rn d. . 
P.509 I 1775. Allowance of accounts of Joint guardians. When 
an account is rendered by two or more joint guardians, 
the court may, in its dis'cretion, allow the same upon the 
oath of any of theim. En. March 11, 1872. Am'o(l 1880, 68. 

 1776. !:xpenses and compensation of guardians. Every 

1776guardian must be allo"\ved the amount of his reas{)nable 
A 'd expenses incurred in the execution of his trust, and he 

09.must also have sucl
 compensation for his services as the 
p. court in which his accounts are settled deems just and rea- 
sonable. En. March 11, 1872. 
Cal. Rep. Oit. 73, 641. 
Expenses incurred-advances made: Ante, see. 1771. 


ARTICLE IV. 
THE SALE OF PROPERTY AND DISPOSITION OF THE PRO- 
CEEDS. 


g 1717. May sell property in certain cases. 
fi 1778. Sale of real estate to be made upon order ot court. 

 1719. A pplicaUotl of prpct?Pòs of sales. 
G 1780. Investment of prùceeds of sales 
11781. Order tor øale, how obtained. 
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 1782. 

 1783. 

 1784. 

 1785. 

 1786. 

 1787. 

 1788. 

 1789. 
fi 1790. 

 1791. 
I 179
. 


NotIce to next of kin, how given. 
Copy of order to be served, published, or consent filed. 
Hearing of application. 
Who may be examined on such hearing. 
Costs to be awarJed, to whom. 
Oròer ot sale, to specify what. 
Bond before selling. 
All proceedings for sales of }ìroperty by guardians to conform 
to chapter seven of this title. 
Limit of order of sale. 
Conditions of sales of real estate of minor heirs. Bond and 
mortgage to be given for deferred payments. 
Court may order the investment of money of the ward. 



 1777. May sell property in certain cases. When the 
Income of an estate unàer guardianship is insufficient to 
maintain the ward and his family, or to maintain and 
educate the ,vard when a minor, his guardian may sell his 
real or personal estate, or mortgage the real estate for 
that purpose, upon obtaining an order therefor. En. 
March II., 1872. Am'd. 1900-1, 84. 
Cal. Rep. Cit. 83, 350; 83, 35G; 83, 357; 120, 428; 134, 
116. 
Power of guardian-to sell property: Ante, sec. 1768. 

 1778. Sale of real estate to be made upon order of 
court. When it appears to the satisfaetion of the court, 
upon the petition of the guardian, that for the benefit of 
his ward his real estate, or some part thereof, should be 
sold, and the proceeds thereof put out at interest, or in- 
vested in some productive stock, or in the improvement or 
security of any other real estate of the ward, his guardian 
may sell the same for su
h PUrl)Ose, upon obtaining an 
order therefor. En. 
larch 11, 1872. 
Cal. Rep. Cit. 83, 356; 83, 357; 120, 428. 
Order for sale of property: Ante, sec. ] 768. 

 17ï9. Application of proceeds of sales. If the estate 
is sold for the purposes mentioned in this article, the guar- 
dian must apply the proceeds of the sale to such purposes, 
as far as necessary, and put out the residue, if any, on 
interest, or invest it in the best manner in his power, until 
the capital is wanted for the maintenance of the ward and 
his family, or the education of his children, or for the edu- 
cation of the ward \vhen a Ininor, in which case the 
capital may be used for that purpose, as far as may be nec- 
essary, in like manner as if it had been personal estate of 
the ward. . En. March 11, 1872. 

 1780. Investment of proceeds of sales. If the estate is 
sold for the purpose of putting out or investing the pro- 
ceeds. the guardian must make the investment according 
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to his best judgment, or in pursuance of any order that 
may be made by the court. En. l\Iarch 11, 1872. Am'd. 
1880, 68. 

 1781. Order for sale, how obtained. To obtain an or- 
der for such sale, the guardian must present to the court 
in which he was appointed guardian a verified petition 
therefor, setting forth the condition of the estate of his 
ward, and the facts and circumstances on 'which the peti- 
tion is founded, tending to show the necessity or expedi- 
ency of a sale. En. March 11, 1872. Am'd. 1880, 69. 
Cal. Rep. Cit. 83, 346; 83, 350; 83, 355; 83, 356; 83, 3D7; 
120, 424. 

 1782. Notice to next of kin, how given. It it appear to 
the court, or a judge thereof, from the petition, that it is 
necessary or would be beneficial to the ward that the real 
estate, or some part of it, should be sold, or that the real 
and personal estate should be sold, the court must there- 
upon make an order directing the next of kin of the ward, 
and all persons interested in the estate, to appear before 
the court, at a time and place therein specified, not less 
than four nor more than eight weeks from the time or 
making such order, to show cause why an order should not 
be granted for the sale of such estate. If it appear that it 
is necessary or would be beneficial to the ward to sell the 
personal estate, or some part of it, the court must order the 
sale to be made. En. Nlarch 11, 1872. Am'd. 1880, 69. 
Cal. Rep. Cit. 97, 363. 

 1783. Copy of order to be served, published, or con- 
sent filed. A copy of the order must be personally served 
on the next of kin of the ward, and on all persons inter- 
ested in the estate, at least fourteen days before the hear- 
ing of the petition, or must be published at least once a 
week for three successive weeks in a newspaper printed in 
the county, or if there be none printed in the county, then 
in such newspaper as may be specified by the court in the 
order. If written consent to making the order of sale is 
subscribed by all persons interested therein, and the next 
of kin, notice need not be served or published. En. March 
11, 1872. Am'd. 1880, G9. 
Cal. Rep. Cit. 97, 363; 120, 425. 
Notice: Compare ante, sec. 1539. 
I 1784. Hearing of application. The court, at the time 

nd place appointed in the order, or such other time to 
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which the heJ.ring is postponed, upon proof of the service 
or pUblication of the ordp-r. must he3.r and examine the 
proofs and allegations of the petitioner, and of the next of 
kin, and of all other persons interested in the estate who 
oppose the application. En. 
larch 11, 1872. Am'd. 1880, 
69. 
Cal. Rep. Cit. 97, 3G3. 
Compare: Ante, sec. 1540. 

 1785. Who may be examined en such hearing. On the 
hearing, the guardian may be examined on oath, and wit- 
nesses may be produced and examined by either 'party, 
and process to compel tbeir attendance and testimony may 
be issued by the court, in the same manner and with like 
effect as in other cases provided for in this title. En. March 
11, 1872. Am'd. 1880, 69. 
Compelling attendance and testimony of witnesses: Ante, 
sec. 1305; post, 1985 et seq. 

 1786. Costs to be awarded, to whom. If any person 
appears and objects to the granting of any order prayed 
for under the provisions of this article, and it appears to 
the court that either the petition or the objection thereto 
is sustained, the court may, in granting or refusing the 
order, award costs to the party prevailing, and enforce the 
payment thereof. En. l\iarcb 11, 1872. 

 1737. Order of sale, to specify what. If, after a full 
examination, it appears necessary, or for the benefit of 
the ward, that his real estate, or so
e part thereof, should 
be sold, the court may grant an order therefor, specifying 
therein the causes or reasons why the sale is necessary or 
beneficial, and may, if the same has been prayed for in the 
petition, order such sale to be made either at public or 
private sale. En. March 11, 1
 12. 

 1788. Bond before selling. Every guardian authorized 
to sell real estate must, before the sale, give bond to the 
ward, with sufficient surety, to be approved by the court, or 
a judge thereof, with condition to sell the same in the 
manner, and to account for the proceeds of the sale as 
provided for in this chapter, and chapter seven of this title. 
En. 11arch 11, 1872. Am'd. 1880, 69. 
Cal. Rep. Cit. 83, 357. 
Bond on sale of realty: Ante, sec. 1389. 

 1789. All proceedings for sales of property by guar- 
dians to conform to chapter seven of this title. All the 
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proceedings under petition of guardians for sales of prop- 
erty of their wards, giving notice, and the hearing of such 
petitions, granting or refusing the order of sale, directing 
the sale to be made at public or private sale, reselling the 
same property, return of sale, and application for confirn1a- 
tion thereof, notice and hearing of such application, making 
orders rejecting or confirming sales and reports of sales, 
ordering and making conveyances of property sold, ac- 
counting and the settlement of accounts, must be had and 
made as required by the provisions of this title concerning 
estates of decedents, unless otherwise specially provided 
in this chapter. En. March 11, 1872. 
Cal. Rep. Cit. 52, 637; 55, 142; 83, 355; 109, 254; 115, 205; 
120, 425. 
Settlement of accounts after letters revoked: Ante, sec. 
1629. 


) \ 
 1790. Limit of order of sale. No order of sale, 
granted in pursuance of this article, continues in force 
more than one year after granting the same, without a 
sale being had. En. March 11, 1872. 



J 1791. Conditions of sales of real estate of minor heirs. 
Bond and mortgage to be given for deferred payments. All 
sales of real estate of wards must be for cash, or for part 
cash and part deferred payments, the credit in no case to 
exceed three years from date of sale, as in the discretion 
of the court is most beneficial to the ward. Guardiand 
making sales must demand and receive from the pur- 
chasers, in case of deferred payments, notes, and a mort- 
gage on the real estate sold, with such additional security 
as the court deems necessary and sufficient to secure the 
prompt payment of the amounts so deferred, and the in- 
terest thereon. En. March 11, 1872. Am'd. 1880, 70. 
Cal. Rep. Cit. 120, 425. 


I 1792. Court may order the investment of money of the 
ward. The court, on the application of a guardian, or any 
person interested in the estate of any ward, after such 
notice to persons interested therein as the court shall 
direct, may authorize and require the guardian to. invest 
the proceeds of sales and any other of his ward's money in 
his hands, in real estate, or in any other manner most to 
the interest of all concerned therein, and the court may 
make such other orders and give such directions as are 
needful for the management, investment, and disposition 
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of the estate and effects, a's circumstances require. En. 
March 11, 1872. Am'd. 1880, 70. 
Cal. Rep. Cit. 55, 141; 117, 646; 121, 472; 133, 389; 133, 
390. 


ARTICLE V. 


NONRESIDENT GUARDIANS AND WARD. 



 1793. Guardians or nonresident persons. . 
I 179(. Powers and duties of guardians appoInted under prece-Jing sec- 
tion. 
I 1795. Such guardians to give bonds. 

 1796. To what guardianship shall extend. 

 ]797. Removal of nonresident ward's property. 

 1'1
'S. Proceedings on sue h removal. 
fi 1799. Discharge of person in possession. 



 1793. Guardians of nonresident persons. When a per- 
son liable to be put unler guardianship, according to th.e 
1793 
provisions of this chapter, resides without this state and Am'd. 
has estate therein, any friend of such person, or anyone p. 509 
interested in his estate, in expectancy or otherwise, may 
apply to the superior court of any county in which there is 
any estate of such absent person, for the appointment of a 
guardian, and if, after notice given to all interested, in 
such manner as such court orders by publication or other- 
wise, and a full hearing and examination, it appears proper, 
a guardian for such absent person may be appointed. En. 
March 11, 1872. Am'd. 1880, 70. 
Cal. Rep. Cit. 3ubd. 1-67, 93. 'Subd. 4-67, 93. 
Foreign guardian: Sec. 1913. 
Guardian, appearance by, etc.: Ante, secs. 372, 373, 1722, 
1759, 1769. 
Judge may appoint guardians and issue letters of guard.. 
ianship at chambers: Sec. 1CG. 

 1794. Powers and duties of guardians appointed under 
preceding section. Every guardian, appointed under the 
preceding section, has the same powers and performs the 
same duties, ,vith respect to the estate of the ward found 
within this state, and with respect to the person of the 
ward, if he shall come to reside therein, as are prescribed 
with respect to any other guardian appointed under this 
chapter. En. March 11, 1872. 

 1795. Such guardians to give bonds. Every guardian 
must give bond to the ward, in the manner and with the 
like conditions as hereinbefore provided for other guard- 
ians, except that the proYisions respecting the inventory, 
the disposal of the estate and effects, and the account to 
Code Clvll Proc.-43. 


- - --- 
,..,.., 
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be rendered by the guardian, must be confined to such 
estate and effects as come to his hands in this state. En. 
l\iarch 11, 1872. 
Bond, etc.: Ante, sec. 1754. 
fi 1796. To what guardianship shall extend. The guard- 
ianship which is first lawfully granted to any person 
residin6' without this state extends to all the estate of the 
ward within this state, and excludes the jurisdiction of 
the court of every other county. En. J\1:arch 11, 1872. 
Am'd. 1880, 70. 


\\\ 



 1797. Removal of nonresident ward's property. When 
the guardian and ward are both nonresidents, and the ward 
is entitled to property in this state, which may be removed 
to another state or foreign country without conflict with 
any restriction or limitation thereupon, or impairing the 
right of the ward thereto, such property may be removed 
to the state or foreign country of the residence of the 
ward, upon the application Of the guardian to the superior 
court of the county in which the estate of the ward, or the 
principal part thereof, is situated. En. March 11, 1872. 
Am'd. 1880, 70. 



 1798. Proceedings on such removal. The application 
must be made upon ten days' notice to the resident exec- 
utor, administrator, or guardian, if there be such, and upon 
such application the nonresident guardian must produee 
and file a certificate, under the hand of the clerk and seal 
of the court, from which his appointment was derived, 
showing: 
1. A transcript of the record of his appointlI1ent. 
2. That he has entered upon the discharge of his duties. 
3. That he is entitled, by the laws of the state of his 
appointment, to. the possession of the estate of the ward; 
or, must produce and file a certificate, under the hand and 
seal of the clerk of the court having jurisdiction in the 
country of his residence, of the estates of persons under 
guardianship, or of the highest court of such country, at- 
tested by a minister, consul, or vice-consul of the United 
States, resident in such country, that, by the laws of such 
country, the applicant is entitlf'd to the custody of the 
estate of his ward, without the appointment of any court. 
Upon such application, unless good cause to the contrary 
is shown, the court must make an order granting to such 
guardian leave to take and remove the property of his 
ward to the state or place of his residence, which is author- 
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ity to him to sue for and receive the same in his own name, 
for the use and benefit of his ward. En. March 11, 1872. 
Am'd. 1873-4, 378; 1880, 71. 



 1799. Discharge of person in possession. 'Such order 
is a discharge of the executor, administrator, local guard- 
Ian, or other person in whose pos
ession the property 
may be at the time the order is made, on filing with the 
clerk of the court a receipt therefor of a foreign guardian 
of such absent ward, and transmitting a duplicate receipt, 
or a certified copy of such receipt, to the court from which 
such nonresident guardian received his appointment. En. 
March 11, 1872. Am'd. 1880, 71; 1895, 28. 


ARTICLE VI. 


GE
ERAL AND MISCELLANEOUS PROVISIONS. 


I 1800. 

 1801. 
fi 1802. 

 1803. 

 1804.. 

 1805. 

 1806. 

 1807. 

 1808. 

 1ro9. 
g 1810. 


Examination ot persons suspected of detrauding wards or con- 
cealing property. 
Removal and resignation of guardian, and surrender of estate. 
Guardianship, how terminateJ. 
New bond, when required. 
Guardian's bond to be filed. Action on. 
Limitation of actions on guardian's bond. 
Limi taUoD of actions for the recovery of property sold. 
:More than one guardian of a per
on may be appointed. 
Order appointing guardian, how entered. 
Provisions of section ten hundred and fifty-seven apply to 
guardians. 
Guardian decreed to make conveyance for incompetent. 


I 1800. Examination of persons suspected of defrauding 
wards or concealing pro-ìJerty. Upon complaint made to 
1800 
him by any guardian, ward, creditor, or other person in- Am'd. 
terested in the estate or having a prospective interest p.510 
therein as heir or otherwise, against anyone suspected of 
having concealed, embezzled, or conveyed away any of the 
money, goods, or effects, or an instrument in writing be- 
longing to the ward or to his estate, the superior court, or a. 
judge thereof, may cite such suspected person to appear 
before such court, and may examine and proceed with him 
on such charge in the manner provided in this title with 
respect to persons suspected of and charged with conceal. 
ing or embezzling the effects of a decedent. En. March 
11, 1872. Am'd. 1880, 7]. 
Cal. Itep. OiL 94, 349; 133, 136. 
Embezzlement of property of estate: Ante, secs. 1458 
et seq. 


,- -- 
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I 1801. Removal and resignation of guardian, and sur- 
render of estate. When a guardian, appointed either by 
the testator or a court, becomes insane or otherwise inca- 
pable of discharging his trust or unsuitable therefor, or 
has wasted or mismanaged the estate, or failed for thirty 
days to render an account OT make a return, the superior 
court may, upon such notice to the guardian as the court 
may require, remove him and compel him to surrender the 
estate of the ward to the person found to be lawfully 
entitled thereto. Every guardian may resign when it 
appears proper to allow the same; and upon the resigna- 
tion or removal of a guardian, as herein provided, the 
court may appoint another in the place of the guardian 
who resigned or was removed. En. March 11, 1872. Am'd. 
1880, 71. 
Ca!. Rep. Cit. 66, 241; 66, 242; 74:, 425; 128, 219; 1
3, 
229. 
I 1802. Guardianship, how terminated. The marriage 
of a minor ward terminates the guardianship of the person 
of such waTd, but not the estate; and the guardian of an 
insane or other person may be discharged by the court, 
when it appears, on the application of the ward or other- 
wise, that the guardianship is no longer necessary. En. 
March 11, 1872. Am'd. 1880, 72. 
Cal. Rep. Cit. 143, 229. 
I 1803. New bond" when required. The court may re- 
quire a new bond to be given by a guardian whenever such 
court deems it necessary, and may discharge the existing 
sureties from further liability, after due notice given as 
such court may direct, when it shall appear that no injury 
can result therefrom to those interested in the estate. En. 
1\1:arch 11, 1872. Am'd. 1880, 72. 

 1804. Guardian's bond to be filed. Action on. Every 
bond given by a guardian must be filed and preserved in 
the office of the clerk of the superior court of the county, 
and in case of a breach of a condition thereof, may be 
prosecuted for the use and benefit of the ward, or of any 
person interested in the estate. En. March 11, 1872. Am'd. 
1880, 72. 
Suit on bond, party beneficially interested: Ante, sec. 
367. 
I 1805. Limitation of actions on guardian's bond. No 
action can be maintained against the sureties on any bond 
given by a guardian, unless it be commenced within three 
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) ears from the discharge or ren10val of the guardian; but 
if, at the time of such discharge, the person entitled to 
bring such action is under any legal disability to sue, the 
action may be commencerl at any time within three years 
after such disability is removed. En. 
Iarch 11, 1872. 
CaI. Rep. Cit. 121, 474; 143, 222; 143, 223; 143, 228; 
143,229; 143,230; 143,233; 147,616. 

 1806. Lin1itation of actions for the recovery of prop.. 
erty sold. No action for the recovery of any estate sold by 
a guaTdian can be maintained by the ward, or by any per- 
son claiming under him, unless it is commenced within 
three years next after the termination of the guardianship, 
or, when a legal disability to sue exists by reason of minor- 
ity or otherwise, at the time ,,-hen the cause of action 
accrues, within three years next after the removal thereof. 
En. March 11, 1872. 
Cal. Rep. Cit. 66, 111; 70, 373; 93, 107; 118, 392. 

 1807. More than one guardian of a person may be 
1807 
appointed. The court, in its discretion, whenever neces- Am'd 
sary, may appoint more than one guardian of any person p 510' 
subject to guardianship, 'who must give bond and be gov- · 
erned and liable in all respects as a sole guardian. En. 
1Iarch 11, 1872. 


II 
\\ 



 1808. Order appointing guardian, how entered. Any 
order appointing a guardian, must be entered as a.nd be- 
come a decree of the court. The provisions of this title 
relative to the estates of decedents, so far as they relate 
to the practice in the superior court, apply to proceedings 
unader this chapter. En. 
larch 11, 1872 Am'd. 1880, 72. 
Cal. Rep. Cit. 83, 355; 109, 
54; 143, 228; 143, 234. 
Chambers, power at: Ante, secs. 166, 176. 

 1809. Provisions of section ten hundred and fifty-seven 
apply to guardians. The provisions of section ten hundred 
and fifty-seven are hereby declared to apply to guardians 
1809 
appointed by the court, and to the bonds taken or to be Am'd. 
taken from such guardians, and to the sureties on such p. 510 
bonds. En. 
Iarch 11, 1872. 

 1810. Guardiiitn decreed to make conveyance for in- 
competent. When a person who is bound by a contract in 
writing to convey any real estate shall afterwards and 
before making the conveyance become and be adjudged to 
be an incompetent person, the court may make a decree 
authorizing and directing his guardian to con -,rey such real 
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estate to the pers-an entitled thereto. Such decree may be 
made under the provisions of sections fifteen hundred and 
ninety-seven to sixteen hundred and seven, both inclusive, 
of this code, all of which provisions are hereby incorpo- 
rated in this section; the word incompetent being substi- 
tuted for the word deceased or decedent and the word 
guardian being substituted for the word administrator or 
executor, respectively, wherever said words occur. En. 
Stats. 1903, 166. 


TITLE XII. 


OF SOLE TRADERS. 


\ 


I 1811. Who may ooe<>me sole traders. 

 1812. Notice, how 
ven and what to contaiu. 
fi 1813. Petition, what to contain when filed. 

 1814. May have five hundred dollars of community or husband'. 
property. 

 1815. Who may oppose it, and how. 
I 1816. Trial or hearing. 

 1817. Decree, what it must be. 

 1818. Oath, copy of order to be recorde'd. 

 1819. Rights and liabilities of sole traders. 

 1820. Sole trader must maintain her children. 
I 1821. Husband of sole trader not liable for debts. 



 1811. Who may become sole traders. A married 
woman may become a sole trader by the judgment of the 
superior court of the county in which she has resided for 
six months next preceding the application. En. March 11, 
1872. Am'd. 1881
 10. 
A 1812. Notice, how given and what to contain. A per- 
son intending to make application to become a sole trader 
must publish notice of such intention in a newspaper pub- 
lished in the county, or, if none
 then in a newspaper 
published in an adjoining county, once a week for four 
successive weeks. The notice must specify the day upon 
which application will be made, the nature and place of 
the business proposed to be conducted by ber, and the 
name of her husband. En. March 11, 1872. Am'd. 1881, 
10. 
I 1813. Petition, what to contain when filed. Ten days 
prior to the day named in the notice, the applicant must 
file a verified petition setting forth: 
1. That the appUcation is maãe in good faith, to enable 
the applieant to support herself, or herself and others 
dependent upon her, giving their names and relation; 
2. The fact of insumcient support from ber h\lsband, and 
the causes thereof, Ü known; 
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3. Any other grounds of application which are goo-d 
c,auses for a divorce, with the reason why a. divor
e is not 
sought; and 
4. The nature of the business proposed to be conducted, 
and the capital to be Invested therein, if any, and the 
sources from which it is derived. En. lVlarch 11, 1872. 
ß 1814. May have five hundred dollars of community or 
husband's property. The a.pplicant may invest in the busi- 
ness proposed to be conducted, a sum -derived from the 
community property or of the separate property of the 
husband, not exceeding five hundred dollars. En. March 
11, _1872. 
Oal. Rep. Olt. 63, 428. 

 1815. Who may op;>ose It, and how. Any creditor of 
the husband may oppose the applÏ('ation, by filing in the 
.court (prior to the day nameâ in the notice) a ,vritten op- 
posItion verified, contaIning eIther: 
1. A specIfic denial of the truth of any material allega- 
tIon of the petition; or setting forth, 
2. That the application Is made for the purpose of de- 
fraudIng the opponent; or 
8. That the application Is ma-de to prevent, or win pre- 
vent hIm from collecting hIs debt. En. l\Iarch 11, 1872. 
e 1816. Trial or hearing. On the day named in the 
notice, or on such other day to which the hearing may be 
postponed by the court, the applicant must make proof 
of publication of the notice hereinbefore required, and the 
issues of fact joined, If any, must be tried as In other 
cases; It ho issues are joIned, the court must hear the 
proofs of the applicant and find the facts in accordance 
therewith. En. March 11, 1872. 
fi 1817. Decree, what It must be. If the facts found 
sustain the petition, the court must render judgïment au- 
thorIzing the applicant to carry on in her own name and 
on her own account the bu.sIness specified in the notice 
and petition. En. March 11, 1872. 
I 1818. Oath, copy of order to be recorded. The sole 
trader must make an-d file wIth the clerk of the CGurt an 
affidavit, in the following form: 
"I, A. Bo, do, In the prf:sence of Almighty God, solemnly 
swear that this application was made In good faith, for 



fi 
 1819-1821 


SOLE TRADERS. 


68U 


) 
\ 


the purpose of enabling me to support myself (and any 
dependent, such as husband, parent, sister, child, or the 
like, naming them, if any), and not with any view to de.. 
fraud, delay, or hinder any creditor or creditors of my 
husband; and that of the moneys so to be used by me in 
business, not more than five hundred dollars have come 
either directly or indirectly from my husband. So help 
me God." 
A certified copy of the decree, with this oath indorsed 
thereon, must be recorded in the offi.ce of the recorder of 
the county ",-here the business is to be carried on, in a 
book to be kept for such purpose. En. March 11, 1872. 
fi 1819. Rights and liabilities of sole traders. When the 
judgment is made and entered, and a copy thereof, with 
the affidavit provided for in section one thousand eight 
hundred and eighteen, duly recorded, the person therein 
named is entitled to carryon the business specified, in her 
own name, and the property, revenues, moneys, and credits 
so by her Invested, and the profits thereof, belong ex- 
clusively to her, and are :not liable for any debts of her 
husbanù, and she, thereafter, has all the privileges of, and 
Is liable to all legal processes provided for debtors and 
creditors, and may sue and be sued alone without being 
joined with her husband; provided, however, that she 
shall not be at liberty to carryon said business in any 
other county than that named In the notice provided for 
in section one thousand eight hundred and twelve, until 
she has recorded in such other county a copy of said judg- 
ment and affidavit. En. March 11, 1872. Am'd. 1875-6, 
105. 
Sue and be sued alone: Ante, sec. 370. 
Husban-d and wife parties to actions: Ante, sees. 870, 
E71. 



 1820. Sole trader must maintain her children. A mar- 
ried wo:man who Is adjwdged a sole trader is responsible 
and lia'ble for the maintenance of her minor children. En. 
March 11, 1872. 



 1821. Husband of sole trader not liable for debts. The 
husband of a sole trader is not liable for any -debts con- 
tracted by her in the course of her sole trader's business, 
unless contracted upon his written consent. En. IVlarch, 
11, 1872. 


-....... 
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OF PROCEEDINGS IN INSOLVENCY. 


I 1822. Statutes In relation to, continued In force. 


fi 1822. Statutes In relation to, continued In force. Noth- 
Ing in this code affects any of the provisions of H an act for 
1822 
the relief of insolvent debtors and protection of creditors," R. &. R. 
approved May 4, 1852, or of the acts amendatory thereof, p.510 
approved respectively :\larch 12, 1858, April 27, 1860, and 
April 27, 1863; but such acts are recognized as continuing 
in force notwithstanding the provisions of this code. En. 
March 11, 1872. 



1822a 
Enact. 
p.511 

1822b 
Enact 
p.511 

1822c 
Enact. 
p.512 

1822d 
Enact. 
p.512 

1822e 
Enact. 
p.512 

1822f 
Enact. 
p.513 
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OF EVIDENCE. 


GENERAL DEFINITIONS AND DIVISIONS. 



 1823. Definition of evidence. 

 18
4. Definition of proof. 

 1825. Definition of law of evidence 

 1826. The degree of certainty required to establi8h facta. 

 1827. Four kinds of eviãence specifie-d. 

 1828. Several degrees of evidence specified. 

 1829. Primary evidence defined. 

 1830. Secondary evidence defined. 

 1831. Direct evidence defined. 

 1832. Indirect evh:1ence defined. 

 1833. Prima facie evidence defined. 

 1834. Partial evidence defined. 

 1835. Satisfactory evidence defined. 

 1836. IndispensablE' evidence defined. 

 1837. Conclusive evidence define-d. 

 183R. Cumulative evidence defined. 

 1839. Corroborative evidence defined. 



 1823. Definition of evidence. Judicial evIdence Is the 
means, sanctioned by law, of ascertaining in a judicial 
proceeding the truth respecting a question of fact. En. 
l\1arch 11, 1872. 
Evidence, law of: Post, sec. 1825; kinds of: Post, sec. 
1827; degrees of: Post, secs. 1828 et seq.; relevancy of: 
Post, sees. 18G3, 1870; production of: Post, sec. 1825, suÌ'd 
3; value and effect of: Post, sec. 1825, subd. 5. 
(682) 



EVtß
NC
. 


II 1824-1821 



 1824. Definition of proof. Proof is the effect of evi- 
dence, the establishment of a fact by evidence. En. 11arch 
11, 1872. 
Proof, degree required: Post, sec. 1826; order of: Ante, 
sec. 607, post, sec. 2042; extent of: Post, secs. 1867, 18t3J; 
limits of: Post, sees. 1868, 1870; burden of: Post, sees. 
1869, 1981. 


fi 1825. Definition of law of evidence. The law of evi- 
dence, which is the subject of this part of the code, is a 
collection of general rules established by law: 
1. For declaring what is to be taken as true without 
proof; 
2. For declaring the presumptions of law, both those 
which are disputable and those which are conclusive; and, 
3. For the production of legal evidence; 
4. For the exclusion of whatever is nöt legal; 
5. For determining in certain cases, the value and effect 
of evidence. En. r.Iarch 11, 1872. 
Subd. 2. Presumptions: Post, sees. 1959, 1961-1963, and 
notes. 
Subd. 3. Production of evidence: Post, sees. 1981-2054. 
Subd. 4. Exclusion of evidence: Post, secs. 1867, 1868. 
Subd. 5. Value and effect of evidence: Post, sec. 2061. 


I 1826. The degree of certainty required to establish 
facts. The law does not require demonstrations; that is, 
such a degree of proof as, excluding possibility of error, 
produces absolute certainty; because such proof is rarely 
possible. Moral certainty only is required, or that degree 
of proof which produces conviction in an unprejudiced 
mind. En. March 11, 1872. 
Cal. Rep. Cit. 80, 582; 80, 584; 80, 603; 130, 8; 130, 39; 
139, 395; 141, 549; 143, 398. 
Proof: Ante, sec. 1824. 


I 1827. Four ki'nds of evidence specified. There are 
four kinds of evidence: 
1. The knowledge of the court; 
2. The testimony of witnesses; 
3. Writings; 
4. Other material objects presented to the senses. En. 
March 11, 1872. 
Cal. Rep. Cit. 61, 404; 107, 209. 




 
 182S-18J2 
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Knowledge of the court: Post, sec. 1875. 
Witnesses: Post, sees. 1878-1884. 
Writings: Post, secs. 1887-1951. 
Other material objects: Post, sec. 1954. 



 1828. Several degrees of evidence specified. There 
are several degrees of evidence: 
1. Primary and secondary. 
2. Direct and indirect. 
3. Prima facie, partial, satisfactory, indispensable, and 
conclusive. En. March 11, 1872. Am'd. 1873-4, 379. 



 1829. Primary evidence defined. Primary evidence is 
that kind of evidence which, under every possible circum- 
stance, affords the greatest certainty of the fact in 
question. Thus, a .written instrument is itself the best 
possible- evidence of its existence and contents. En. March 
11, 1872. Am'd. 1873-4, 379. 
Cal. Rep. Cit. 54, 557. 



 1830. Secondary evidence defined. Secondary evi- 
dence is that which is inferior to primary. Thus, a copy 
of an instrument, or oral evidence of its contents, is second- 
ary evidence of the instrument and contents. En. March 
11, 1872. Am'd. 1873-4, 379. 
Contents of a writing, evidence of: Post, secs. 1855, 
1856. 



 1831. Direct evidence defined. Direct evidence is 
that which proves the fact in dispute directly, without an 
inferente or presumption, and which in itself, if true, con- 
clusively establishes that fact. For example: if the fact 
in dispute be an agreement, the evidence of a witness. who 
was present, and witnessed the making of it, is direct. En. 
March 11, 1872. 
Cal. Rep. Cit. 143, 398. 



 1832. Indirect evidence defined. Indirect evidence is 
that which tends to establish the fact in dispute by prov- 
ing another, and which, though true, does not of itself 
conclusively establish that fact, but which affords an 
inference or presumption of its existence. 
1or example: 
a witness proves an admission of the party to the fact in 
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dispute. This proves a fact, from which the fact in dis- 
pute is inferred. En. ?\1arch 11, 1872. 
Cal. Rep. Cit. 106, 193; 141, 63; 141, 398; 146, 121. 
Indirect evidence: Post, sees. 1957 -19G3. 

 1833. Prima facie evidence defined. Prima facie evi- 
dence is that which suffices for the proof of a particular 
fact until contradicted and overcome by other evidence. 
, 
For example: the certificate of a recording officer is prima 
facie evidence of a record, but it may afterward . be re- 
jected upon proof that there is no such record. En. March 
11, 1872. Am'd. 1873-4, 379. 
Cal. Rep. Cit. 70, 570; 75, 449; 83, 272. 
Disputable presumption: Post, sec. 1963. 

 1834. Partial evidence defined. Partial evidence is 
that which goes to establish a detached fact, in a series 
tending to the fact in dispute. It may be received, subject 
to be rejected as incompetent, unless connected with the 
fact in dispute by proof of other facts. For example: 
on an issue of title to real property, evidence of the con- 
tinued possession of a remote occupant is partial, for it is 
of a detached fact, which mayor may. not be afterwards 
connected with the fact in dispute. En. March 11, 1872. 
Connected with the fact in dispute: Post, sec. 1868. 
fi 1835. Satisfactory evidence defined. That evidence 
18 deemed satisfactory which ordinarily produces moral 
certainty or conviction in an unprejudiced mind. Such 
evidence alone will justify a verdict. Evidence less than 
this is 1enominated slight evidence. En. March 11, 1872. 
Cal. Rep. Cit. 72, 527; 76, 108; 79, 406; 80, 132; 80, 
581; 94, 350; 94, 412; 105, 522; 132, 366; 132, 620; 
133, 166; 136, 414; 139, 395; 140, 399; 141, 549. 
Satisfactory evidence, to justify verdict
 Post, sec. 2061, 
au bd. 5. 



 1836. Indispensable evidence defined. Indispensable 
evidence is that without which a particular fact cannot be 
proved. En. March 11, 1872. 
Indispensable evidence: Sees. 1967-1974. 



 1837. Conclusive evidence dêfined. Conclusive or un- 
answerable evidence is that which the law does not permit 
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to be contradicted. For example, the record of a court of 
competent jurisdiction cannot be contradicted by the par- 
ties to it. En. March 11, 1872. 
Cal. Rep. Cit. 83, 272. 
Conclusive evidence: Post, sees. 1908, 1962, 1978. 

 1838. Cumulative evidence defined. Cumulative evi- 
dence is additional eviden(
e of the same character to the 
same point. En. March 11, 1872. 
Cal. Rep. Cit. 92, 208. 

 1839. Corroborative evidence defined. Corroborative 
evidence is additional evidence of a different character. to 
the same point. En. March 11, 1872. 
Cal. Rep. Cit. 111, 14. 


TITLE I. 
OF THE GENERAL PRINCIPIÆS OF EVIDENCE. 



 1844. One witness sufficient to prove a fact. 

 1845. Testimony confined to personal knowledge. 

 1846. Testimony to be in presenc e of persons affected. 

 1847. Witness presumed to speak the truth. 

 18(8. One person not affected by acts of another. 

 1849. Declarations of predecessor in title evidence. 

 1850. Declarations whici.l are a part of the transaction. 
fi 1851. Evidence relating to third. person. 

 1852. Declaration of decedent evidence of pedigree. 

 1853. Declaration of decedent evidence against his successor In ha- 
terest. 
I 1854. When part of a transaction proved, the whole is adm.i.ssible. 

 1855. Contents of writiE.g, how proved. 

 185G. An agreement reduced to writing deemed the whole._ 
I 1857. Construction of language relates to place where used. 

 1858. Construction of statutes an-J instruments, general rule. 

 1859. The Intention of the legislature or parties. 

 1860. The circumstances to be considered. 

 1861. Terms to be construed In their general acceptation. 
fi 1862. Written words control those printed in a blank form. 

 1863. Persons skilled rnay te.stify to decipher characters. 
fi 1864. Of two constructions, which preferred. 

 1865. A written instrument construed as unde.rstood by parties. 

 1866. Construction in favClr of natural right preferred. 
fi 1867. Material allegations only to be proved. 

 1868. Evidence confined to material allegations. 

 1869. Affirmative only to be proved. 
G 187
. Facts which may be prove'j on trial. 



 1844. One witness sufficient to prove a fact. The 
direct evidence of one witness who is entitled to full credit 
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Is sufficient for proof of any fact, except perjury and trea- 
son. En. March 11, 1872. 
Cal. Rep. Cit. 62, 310; 125, 37. 
Witness, definition: Post, sec. 1878; witness, compe- 
tency: Post, secs. 1879 et seq.; two witnesses for lost or de- 
stroyed will: Ante, sec. 1339; perjury and treason, more 
than one witness: Post, sec. 1968. 


I 1845. Testimony confined to personal knowledge. A 
witness can testify of those facts only which he knows of 
his own knowledge; that is, which are derived from his 
own perceptions, except in those few express cases in 
which his opinions or inferences, or the declarations of 
others, are admissible. En. March 11, 1872. 
Cal. Rep. Cit. 85, 584; 142, 111; 145, 152. 
Opinions, inferences, declarations: See sec. 1870. 



 1846. Testimony to be in presence of persons affected. 
A witness can be heard 
only upon oath or affirmation, 
and upon a trial he can be heard only in the presence and 
subject to the examination of all the parties, if they choose 
to attend and examine. En. March 11, 1872. 
Cal. Rep. Cit. 87, 113. 
Oath or affirmation, administration of: Post, sees. 2093- 
2097. 
Examination of witnesses: Post, secs. 2042-2054. 



 1847. Witness presumed to speak the truth. A wit- 
ness is presumed to speak the truth. This presumption, 
however, may be repelled by the manner in which he testi- 
fies, by the character of his testimony, or by evidence af- 
fecting his character for truth, honesty, or integrity, or 
his motives, or by contradictory evidence; and the jury 
are the exclusive judges of his credibility. En. March 11, 
1872. 
CaI. Rep. Cit. 50, 235; 60, 413; 65, 551; 86, 35; 106, 
93; 121, 669; 123, 409; 130, 10; 134, 540; 141, 612; 
143, 127; 143, 640. 
Evidence of good character: Post, sec. 2053. 
Impeachment of witness: Post, sec. 2052. 
Value of evidence: Post, sec. 2061. 
Presumption repelled, manner of testifying: Post, sec. 
2061. subd. 2; character of testimony: Post, sec. 2061, 
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'subd. 3; impeaching credit: Post, sees. 2049, 2051, 2052; 
contradictory evidence: Post, sees. 2049, 2051. 
Jury exclusive judges of credibility: Post, sec. 2061. 
fi 1848. One person not affected by acts of another. The 
rights of a party cannot be prejudiced by the declaration, 
act, or omission of another, except by virtue of a particu- 
lar relation between them; therefore, proceedings against 
one cannot affect another. En. March 11, 1872. Am'd. 
1873-4, 380. 
Cal. Rep. Cit. 146, 529. 
Books, entries in: Post, sec. 1946. 
Declaration, etc., of another, when admissible: Secs. 
1849-1853; declarations of decedents: Post, sec. 1870; 
partner, agent, etc.: Post, sec. 1870, subd. 5. 



 1849. Declarations of predecessor in title evidence. 
Where, however, one derives title to real property from 
another, the declaration, act, or omission of the latter, 
while hoìding the title, in relation to the property, is 
evidence against the former. En. March 11, 1872. 
Cal. Rep. Cit. 50, 479; 52, 349; 60, 503; 60, 510; 60, 
511; 63, 16; 70, 313; 70, 315; 70, 318; 79, 413; 93, 
96; 106, 384; 109, 670; 120, 126; 121, 52; 121, 694; 
145, 774. 


I 1850. Declarations which are a part of the transac- 
tion. Where, also, the declaration, act, or omission forms 
part of a transaction, which is itself the fact in dispute, 
or evidence of that fact, such declaration, act, or omission 
is evidence, as part of the transaction. En. March 11, 
1872. 
Cal. Rep. Cit. 58, 26; 58, 158; 62, 310; 63, 16; 
79, 311; 99, 73; 106, 384; 124, 659; 133, 136; 139, 
431; 140, 456; 145, 690; 145, 77(. 
Declarations before others: Sec. 1870, subd. 3; writing
 
evidence to explain: Sec. 1860. 
fi 1851. Evidence relating to third person. And wher
 
the question in dispute between the parties is the obliga- 
tion or duty of a third person, whátever would be the evi- 
dence for or against such person is prima facie evidence 
between the parties. En. March 11, 1872. Am'd. 1873-4., 
380. 
Cal. Rep. Cit. 76, 5; 145, 774. 



 1852. Declaration of deceåent evidence of pedigree. 
The declaration, act, or omission of a member of a fam... 



c. c. P., 1906, new. 

 1855a. \Vhen it is desired to prove the contents of any 
public record or document lost or destroyed by conflagration 
or other public calamity and after proof of such loss or 
destruction, there is offered in proof of such contents, any 
abstract of title issued and certified to as correct by any 
person, firm or corporation engaged in the business of pre- 
paring and making abstracts of title issued and certified to 
as correct by any such person. finn or corporation. the same 
Inay be admitted in evidence on nraof that the same \,'as 
pre-pared and nlade in the ordinary course of business prior 
to such loss or destruction, and vvithout further proof by 
the person \vho actually nlade the copies, extracts, notes or 
l1lenloranda of records, constituting such abstract of title 
that they \,'ere correctly tak en fronl the original record or 
document; provided, nevertheless. that ,,'henever and as 
soon as said action is set for trial any party so desiring 
to use said evidence shall notify all other parties to the 
action \vho have appeared therein, of his intention to use 
the same at the trial of said action, and shall give all such 
other parties a reasonable opportunity to inspect the saIne 
and to take copies thereof. r In effect] une 10, 1906.1 
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ily, who is a decedent, or out of the jurisdiction, i
 also 
admissi ble as evidence of common reputation, in ca.ses 
where, on questions of pedigree, such reputation is admis- 
sible. En. !vlarch 11, 1872. 
Cal. Rep. Cit. 124, 661; 128, 554; 135, 386; 135, 388; 
140, 459; 145, 774. 
Declaration of decedent: Post, sec. 1870, subd. 4. 
Common reputation on questions of pedigree, etc.: Post, 
sec. 1870, subd. 11. 



 1853. Declaration of decedent evidence against his 
succeSSOr in interest. The declaration, act, or omission of 
a decedent, having sufficient knowledge of the subject, 
against his pecuniary interest, is also admissible as evi- 
dence to that extent against bis successor in interest. En. 
March 11, 1872. 
Cal. Rep. Cit. 121, 594; 126, 146; 136, 424; 140, 456; 
141, 60; 145, 774. 
Decedent's dec]aration against interest: Post, sec. 1870, 
subd. 4; entries and other writings: Post, sec. 1946. 



 1854. When part of a transaction proved, the whole 
is admissible. When part of an act, declaration, con- 
versation, or writing is given in evidence by one party, 
the whole on the same subject may be inquired into by 
the other; when a letter is read, the answer may be given; 
and when a detached act, declaration, conversation, or 
writing is given in evidence, any other act, declaration, 
conversation, or writing, v;hich is necessary to make it 
understood, may also be given in evidence. En. l\Iarch 
11, 1872. 
Cal. Rep. CiL. 68, 14; 110, 418; 118, 135; 135, 82; 145, 
214. 



 1855. Contents of \vri ti n9, how proved. There can be 
no evidence of tbe contents of a writing, other than the 
writing itself, except in the fo]]owillg cases: 
1. \Vhen the original has been lost or destroyed; in 
which case proof of the loss or destruction must first be 
made. 
2. \Vhen the original is in the possession of the party 
against whom the evidence is offered, and he fails to pro- 
duce it after reasonable notice. 
3. When the original is a record or other document in 
the custody of a puhlic officer. 
Code C1vll Proc.--44. 
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4. When the original has been recorded, and a certified 
copy of the recorù is made evidence by this code or other 
statute. 
5. When the origjnal consists of numerous accounts or 
other documents, which cannot be examined in court with- 
out great loss of time, and the evidence sought from them 
is only the general result of the whole. 
In the cases mentioned in subdivisions three and four a 
, 
copy of the original or of the record must be produced; in 
those mentioned in subdivisions one and two, either a copy 
or oral evidence of the contents. En. March 11, 1872. 
Am'd. 1873-4, 380. 
CaL Rep. Cit. 51, 2\)1; 59, 506; 65, 373; 69, 495; 70, 16; 
89, 621; 89, 622; 113, 299; 124, 446. Subd. 4-52, 
1
6; 59, 506. Subd. 5-122, 497; 137, 176; 142, 189. 
Pra
. Act, sec. 447. En. April 29, 1851. 
Contents of writing: Post, sees. 1937, 1969. 
Original in possession of opponent, notice to produce: 
Post, 8ecs. 1938, 1939. 
Public writings generally: Post, sec. 1892-1926. 
Affida vits: Post, sees. 2009 et seq. 
Subd. 4. Certified copies of records: See post, sees. 
1919 et seq. 



 1856. An agreement reduced to writing deemed the 
whole. When the terms of an agreement have been re- 
duced to writing by the parties, it is to be considered as 
containing all those terms, and therefore there can be 
between the parties and their representatives, or succes- 
sors in interest, no evidence of the terms of the agreement 
other than the contents of the writing, except in the follow- 
ing cases: 
1. Where a mistake or imperfection of the writing is put 
In issue by the pleading; 
2. Where the validity of the agreement is the fact in 
dispute. 
But this section does not exclude other evidence of the 
circumstances under which the agreement was made, or to 
which it relates, as defined in section eighteen hundred 
and sixty, or to explain an extrinsic ambiguity, or to es- 
tablish illegality or fraud. The term agreement includps 
deeds and wills, as well as contracts between parties. En. 
Ma.rch 11, 1872. 
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Cal. R
p. Cit. i8, 99; 89, 621; 95, 570; 97, 387; 104, 109; 
... 104, 111; 104, 118; 104, 121; 1] 2, 51; 117, 211; 
121, 520; 124, 446; 129, 375; 135, 29; 144, 691; 146, 
694; 147, 318; 147, 325; 147, 327. 'Subd. 1-137, 75. 
'Subd. 2-137, 100; 141, 228. 
Writing supersedes oral negotiations: Civ. Code, sec. 
1625; parol evidence to vary or contradict written agree- 
ment: Civ. Code, sec. 1639; fraud, to establish: See Civ. 
Code, sec. 1640; mistake or imperfection, to correct: See 
Civ. Code, sec. 1640; revision and reformation of contracts 
for fraud or mistake: Civ. Code, secs. 3399-3402; surround- 
ing circumstances to show: Sec. 1860. 
Recitals in document, conclusiveness of: Sec. 1962, 
subd. 2. 
Usage, etc: Sec. 1870, subd. 12. 
Consideration: Sec. 1962, subd. 2. 
A.lteraUons and erasures: Sec. 1982. 



 1857. Construction of language relates to place where 
used. The language of a writing is to be interpreted ac- 
cording to the meaning it bears in the place of its execu- 
tion, unless the parties have reference to a different place. 
En. March 11, 1872. 
Interpretation of contract, Jex loci: Civ. Code, sec. 1646. 



 1858. Construction of statutes and instruments, gen- 
eral rule. In the construction of a statute or instrument, 
the office of the judge is simply to ascertain and declare 
what is in terms or in substance contained therein, not to 
insert what has been omitted, or to omit what has been in- 
serted; and where there are several provisions or particu- 
lars, such a construction is, if possible, to be adopted as 
will give effect to all. En. 1Iarch 11, 1872. 
Cal. Rep. Cit. 65, 464; 74, 67; 107. 354; 108, 655; 110, 
396; 1,(6, 696. 
Construction, generally: Post, sec. 1859; giving effect 
to all: Civ. Code, sec. 1641. 
Interpretation which gives effect preferred: Civ. Code, 
sec. 3541. 



 1859. The intention of the legislature or parties. In 
the construction of a statute, the intention of the legis- 
lature, and in the construction of the instrument, the in- 
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tention of the parties, is to be pursued if possible; and 
when a genera] and particular provision are inconsistent, 
the latter is paramount to the former. So a particular in- 
tent will CO;ltrol a general one, that is inconsistent with 
it. Ell. ?vlarch ] 1, 1872. 
Cal. Rep. Clt. 68, 489; 74, 67; 135, 180. 
Words giving joint authority: Sec. 15, ante. Construc- 
tion of this code= Becs. 4-18, ante. 
',Statutes in derogation of common la
r: Ante, sec. 4. 



 1860. The ci rcumstances to be considered. For the 
proper construction of an instrument, the circumstances 
under ,,"hich it ,vas made, including the situation of the 
subject of the instrument, and of the parties to it, may 
also be s110Wll, so that the judge be placed in the position 
of th03e whoDe language he is to interpret. En. March 11, 
1872. 
Cal. Rep. Cit. 88, 553; 97, 387; 107, 600; 109, 226; 128, 
]86; 137,100; 141,452; 147,462. 
'.3urrounding CJl"cumstances nlay be shown: Civ. Code, 
sec. 1647; usage: Post, sec. 1870, subd. 12; descriptive part 
of conveyanC6: Pùst, sec. 2077. 



 1861. Terms to be construed in their general accepta.. 
tlot1. The terms of a writing are presumed to have been 
used in their prim&ry and general acceptation, but evidence 
is nevertheless adn1Íssible that they have a local, tech- 
nical, or other
vise peculiar signification, and were so used 
and und
rcitood in the partiC'ular instance, in which case 
the agreement must be construed accordingly. En. March 
11, 1872. 
Cal. Rep. Cft. 74, 67; 76, 279; 190, 226; 120, 631; 145, 84. 
Significat!on of terms: Compare Civ. Code, secs. 1644, 
1646. Sep, nlso, sec. 187ù, subd. 12, post. 


I 1862. Written words control those printed in a blank 
form. When an instrument consists partly of written 
'\\.ords ::Ind partJy of a printed form, and the two are incon- 
sistent, the former controls the latter. En. March 11, 1872. 
Cat Rep. Cft. 136, 176; 13ó, 177. 
Compare Clv. Code, sec. 1651. 
I 1863. Persons skilled may testify to decipher char- 
actera. When the characters in which an instrument is 
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written are difficult to be deciphered, -or the language ot 
t!J.(1 instrument lE not understood by the court, the evidence 
of person
 sldJJec1 in deciphèring the characters, or who 
understand the language, is adn1issible to declare the 
character
 or the meaning of the language. En. 1\larch 11, 
1872. 
Cal. Rep. Cit. 65, 626. 
See post, sec. 1870, subds. 9, 10. 


A 1864. Of two constructions, which preferred. When 
the terms of an agreement have been intended in a dif- 
ferent sense by the different parties to it, that sense is to 
prevail against either party in ,vhich he supposed the 
other understood it, and when different constructions of a 
provision are otherwise equally proper, that is to be taken 
which is most favorable to the party in whose favor the 
provision was made. En. l\1arch 11, 1872. 
Cal. Rep. Cit. 109, 228; 138, 586. 
Compare Civ. Code, sees. 1649, 1654. 


fi 1865. A written instrument construed as understood 
by parties. A written .notice, as well as every other writ.. 
lng, is to be construed aCoCording to the ordinary accepta- 
tion of its terms. Thus, a notice to the drawers or in- 
dorsers of a bIll of exchange or promissory note, that it 
has been protested for .want of acceptance or payment, 
must be held to import that the same has b
en duly pre- 
sented for acceptance or payment, and the same refused, 
and that the holder looks for payment to the person to 
whom the notice is given. En. March 11, 1872. 
OrdInary acceptation: Ante, sec. 1861. Compare CIV. 
Code, sec. 1644; notice of dishonor: Civ. Code, sec. 3143. 



 1866. Construction In favor of natural right preferred. 
When a statute or instrument Is equally susceptible of two 
interpretations, one in favor of natural right and the other 
against it, the former is to be adopted. En. i\Iar.ch 11, 
1872. 
Cat Rep. Cit. 91, 353; 96, 678. 


I 1867. Matprial allegations only to be proved!, None 
but a material allegation need be proved. En. l\larch 11, 
1872. 
Cal. Rep. Cit. 137, 462. 
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Material allegation, defined: A.nte, sec. 463; not contro- 
verted: Ante, sec. 462. 
Material evidence: Post, sec. 1868. 


f 1868. Evidence confined to material allegations. Evi- 
õence must correspond wit h the substance of the material 
allegations, and be relevant to the question in dispute. 
Collateral questions must therefore be avoiùed. It is, 
however, within the discretion of the court to per.mit 
inquiry into a collateral fact, when such falCt is directly 
connected with the question in dispute, and is - essential 
to its proper deteflmination, or when it affects the credibil- 
ity of a witness. En. l\'larch 11, 1872. 
Variance: Ante, sees. 469-471. 
Credibility of witness: Ante, sec. 1847; post, sec. 1870, 
sub-d. 16. 
Material: Ante. sec. 1867. 


I 1869. Affirmative only to be "roved. Each party must 
prove his own affirmative allegations. Evidence need not 
be given in support of a negative allegation, eXlcept when 
such negative allegation is an essential part of the state- 
ment of the right or title on which the cause of action or 
defense is founded, nor eyen in such case when the allega- 
tion is a denial of the existence of a document, the custody 
of which belongs to the opposite party. En. Mar-ch 11, 
1872. 
Cal. Rep. Clt. 92, 333; 94, 174; 94, 175; 136, 618; 137, 283; 
140, 421; 140, 430; 140, 431; 140, 439; 140, 440; 145, 
460. 
Burden or proof: Post, sec. 1981. 
I 1870. Facts which may be proved on trial. In con- 
formity with the preceding provisions, evidence may be 
given upon a trial of the following facts: 
1. The precise fact In dispute; 
2. The act, declaration, or omission of a party, as evi- 
dence against such party; 
3. An act or declaration of another, In the presence and 
within the observation of a party, and his conduct in rela- 
tion th ereto; 
4. The act or declaration, verbal or written, of a de- 
ceased person in respect to the relationship, birth, mar- 
riage, or death of any person related by blood or marriage 
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to such deceased person; the act or declaration of a de- 
ceased person done or made against his interest in respect 
to his real property; and also in criminal actions, the act 
or dec.laration of a dying person, made unoder a sense of 
impending death, respecting the cause of his death; 
6. After proof of a partnership or agency, the act or 
declaration of a partner or agent of the party, within 
the scope of the partnership or agency, and during its ex- 
istence. The same rule applies to the act or declaration 
of a joint owner, joint debtor, or other person jointly in- 
terested 'with the party; 
6. After proof of a conspiracy, the aet or declaration 
of a conspirator against his co-conspirator, and relating to 
the conspiracy; 
7. The act, declaration, or omission forming part of a 
transaction, as explained in section eighteen hundred and 
fifty; 
8. The testimony of a witness deceased, or out of the 
jurisdiction, or unable to testify, given in a former action 
between the same parties, relating to the same matter; 
9. The opinion of a witness respecting the identity or 
handwriting of a person, when he has knowlectge of the 
person or handwriting; his opinion on a question of sci- 
ence, art, or trade, when he is skilled therein; 
10. The opinion of a subscribing witness to a writing, 
the validity of which IS in dispute, respecting the mental 
sanity of the signer; and the opinion of an intimate ac- 
quaintance respecting the mental sanity of a person, the 
reason for the opinion being given; 
11. Common reputation existing previous to the con- 
troyersy, respecting facts of a public or general interest 
more than thirty years old 6 and in cases of pedigree and 
boundary; 
12. Usage, to explain the true character of an act, con- 
tract, or instrument, where such true character is not 
otherwise plain; but usage is never admissible, except as 
an instrument of interpretat
on; 
13. Monuments and inscriptio1Js in public places, as evi- 
dence of common reputation; and entries in family bibles, 
or other family books or charts: engravings on rings, fam- 
By portraits, and the like, as evidence of pedigree; 
14. The contents of a writing, when oral evidence there- 
of is admissible; 
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15. Any other facts from which the facts in issue are 
presumed or are logically inferable; 
16. Such facts as serve to show the credibility of a wit- 
ness, as explained in section eighteen hundred and forty- 
seven. En. March 11, 1872. 
Cal. Rep. Cit. 124, 446; 135, 388; 147, 169. Subd. 1-133, 
4 78. 
ubd. 2-78, 286; 86, 489; 95, 296; 136, 181; 145, 
234. Subú. 3-125, 546; 134, 204; 136, 181. Subd. 4-- 
94, 599; 118, 519; 128, 554; 145, 234. Su
d. 5-103, 
400; 130, 255; 140, 630. Subd. 6-59, 352; 77, 502; 
123, 408. Subd. 7-79, 311. Subd. 8-51, 583; 56, 599; 
64, 22; 66, 672; 73, 608; 80, 85; 80, 254; 98, 131; 
132, 263. Subd. 9-54, 512; 55, 451; 91, 59; 134, 314; 
136, 307. Subd. 10-57, 568; 59, 394; 67, 446; 71, 352; 
77, 149; 79, 384; 92, 565; 94, 414; 100, 583; 101, 345; 
102, 636; 102, 637; 106, 349; 115, 257; 120,14; 127, 596; 
134, 12; 141,595; 141, 596; 142,361; 143, 583. Subd. 11 
-68, 574; 83, 242; 135, 388; 137, 303. Subd. 12-99, 
372; 140, 597; 141, 735. Subd. 13-118, 519. Subd. 14 
-89, 622; 124, 446. Subd. 15-139, 123; 143, 398. 
Subd. 16-107, 159. 
Offer to conlpromise: Post, sec. 2078; .confession in di- 
v<>rce suit: Post, sec. 2079. 
Subd. 7. Res gestae: Ante, sec. 1850. 


TITLE II. 
OF THE KINDS AND DEGREES OF EVIDENCE. 
Chapter I. Knowledge of the Court, 
 1875. 
II. Witnesses, 

 1878-1884. 
III. Writings, 

 1887-1951. 
IV. Material Objects Presented to the Senses, 
Other Than Writings, 
 1954. 
V. Indirect Evidence, Influences and Presump- 
tions, 

 1957-1963. 
VI. Inedispensable Evidence, 

 1967-1974. 
VII. Conclusive and Unanswerable Evidence, 
 1978. 


CHAPTER I. 


KNOWLEDGE OF THE COURT. 


I 1875. CertaIn facts of general notoriety assumed to be true. SpecI.. 
ficatlon of such facts. 



 1875. Certain facts of general notoriety assumed to be 
true. Specification of Su(". facts. Courts take 'judicial no- 
tice of the follo"\ving facts: 
1. The true signification of all English words and 
phrases, and of all legal expressions; 
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2. Whatever is established by law; 
3. Public and private official acts of the legislative, ex- 
ecutive, and judicial departments of this state and of the 
United States; 
4. The seals of all the courts of this state and of the 
United States; 
5. The accession to office and the official signatures and 
seals of office of the principal officers of government in the 
legislative, executive, and judicial departments of this 
state and of the United States; 
6. The existence, title, national flag, and seal of every 
state or sovereign recognized by the executive power or 
the United States; 
7. The seals of courts of admiralty and maritime juriS- 
diction, and of notaries public; 
8. The laws of nature, the measure of time,. and the 
geographical divisions and political history ol the world. 
In all these cases the court may resort for its aid to 
appropriate books or documents of reference. En. March 
11, 1872. 
Cal. Rep. Cit. 52, 188; 64, 91; 66, 412; 78, 262; 92, 

U; 
101, 283; 103, 329; 104, 290; 105, 574; 146, UUM; 147, 
524. Subd. 1-122, 519. Subd. 2-59, 55; 88, 105; 

, 
579; 108, 158; 114, 581; 115, 447; 117, 623; 130, 6; 131, 
225. Subd. 3-79, ü97; 86, 211; 113, 256; 113, 257; 114, 
581; 117, 623. Subd. 8-G1, 404; 86, 211; 113, 625; 137, 
216. 


CHAPTER II. 


WITNESSES. 



 1878. Witnesses defined. 
J 1879. All persons capable of perceptions and communication may be 
witnesses. 

 1880. PErsons who cannot testify. 

 1881. PErsons in certai.,1 relations to parties prohibited. 

 1832. \Vhen privilf'ged persons mu
t testify. (Repealed.) 

 Ih83. Judge or a juror may be witness: 
G 1884. When an interpreter to be sworn. 



 1878. Witnesses defined. A witness is a person whose 
declaration under oath is received as evidence for any pur- 
pose, "\vhether such declaration be made on oral examina- 
tion or by deposition or affidavit. En. March 11, 1872- 
Cal. Rep. Cit. 82, 464; 92, 485; 132, 201; 145, 723. 
Compare: Post, sec. 2002. 
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Oral examination: Ante, sec. 1846; general rules of: .Post. 
sees. 2042 et seq. 
Deposition: Post, sees. 2019-2038. 
Affidavit: Post, sees. 2009-2015. 



 1879. All persons capable of perceptions and communi- 
cation may be witnesses. All persons, "\vithout exception, 
otherwise than is specified in the next two sections, Who, 
having organs of sense, can perceive, and perceiving, can 
make known their perceptions to others, lllay be wi tnesses. 
Therefore, neither parties nor other persons who have an 
interest in the event of an action or proceeding are ex- 
cluded; nor those who have been convicted of crime; nor 
persons on account of their opinions on matters of re- 
ligious belief; although, in every case, the credibility or 
the witness lllay be drawn in question, as provided in sec- 
tion eighteen hundred and forty-seven. En. March 11, 
1872. 
Cat Rep. Cit. 47, 126; 60, 413; 64, 270; 64, 271; 70, 54; 
71, 378; 71, 550; 72, 458; 82, 464; 104, 486; 106, tJ
; 
122, 658; 135, 172; 137,302; 139,472; 141, 570; 141, 572. 
Prac. Act, sec. 391. En. April 29, 1851. Am'd. 1963, 7U1. 
Cat Rep. Cit. 24, 423. 
Prac. Act, sec. 392. En. April 29, 1851. Am'd. 1854, 66; 
1863, 701. 
Cal. Rep. Cit. 4,16; 6, 195; 6, 358; 9, 70; 14, 471; 17, 604; 
26, 35; 26, 148. 
Persons incompetent as witnesses: Post, sees. 1880-1881. 



 1880. Persons who cannot testify. The following per- 
sons cannot be witnesses: 
1. Those who are of unsound mind at the time of their 
production for examination. 
2. Children under ten years of age, who appear incap- 
able of receiving just impressions of the facts respecting 
which they are examined, or of relating them truly. 
3. Parties or assignors of parties to an action or pro- 
ceeding or persons in whose behalf an action or proceeding 
is' prosecuted against an executor or administrator, upon 
a claim or denland against the estate of a deceased person, 
as to any matter or fact occurring before the death of such 
deceased person. En. Mareh 11, 1872. Am'd. 187ð-4, 3
1; 
1880, 112. 




1881 
Am'd. 
P.513 
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Cal. Rep. Cit. 50, 422; 51, 108; 51, 109; 51, 619; 52, 337, 
52,576; 64,270; 64,271; 67,90; 67,91; 67,92; 67,152; 
70, 54; 71, 378; 76, 107; 77, 413; 82, 464; 82, 5
::;; tJ
. 
162; 95,170; 96,487; 96,488; 98,549; 106,93; 1('(;, 
H: 
111, 469; 122, 657; 124, 36G; 124, 367; 136, 424; 1;)
. :JG. 
141, 572; 145, 523; 146, 554. Su bd. 2-13G, fi22; l-"'
. 
151; 142, 642. Subd. 3-85, 97; 88, 43; 122, 656; 1Z;-;, 
239; 123, 265; 124, 450; 133. 97; 133, 98; 135, 169; 1;)5, 
170; 136, 9; 137, 462; 138, 676; 141, 570; 142, 642; 143, 
296; 145.. 598. 
Prac. Act, sec. 394. En. April 29, 1851. Am'd. 1
54, 66; 
1863, CO. 
Ca!. Rep. Cit. 4, 403; 26, 148; 27, 411. 



 1881. Persons in certain relations to parties prohib- 
ited. There are particular relations in which it is the pol- 
icy of the law to encourage confidence and to preser\'8 
it inviolate; therefore, a person cannot be examined as a 
Vt itness in the following cases: 
1. A husband cannot be examined for or agaInst his 
wife without her consent; nor a wife for or against !1er 
husband without his consent; nor can either, durin
 tb9 
marriage or afterward, be, without the consent of the other, 
exanlined as to any communication made by one to the 
other during the marriage; but this exception does not 
apply to a civil action or proceeding by one against t.he 
other, nor to a criminal action or proceeding for a crtme 
committed by one against the other. 
2. An attorney cannot, without the consent of his client, 
be examined as to any communication made by the client 
to him, or his advice given thereon in the course of pro- 
fessional employment; nor can an attorney's secretary, 
stenographer. or clerk be examined, without the consent 
of his employer, concerning any fact the knowledge of 
which has been acquired in such capacity. 
3. A clergYlnan or priest cannot, without the consent of 
the person making the confession, be examined as to any 
confession made to hin1 in his professional character in the 
course of discipline enjoined by the church to which he be- 
longs. 
4. A licensed physician or surgeon cannot, Without the 
consent of his patient, be examined in a civil action as to 
any information acquired in attending the patient, which 
was necessary to enable him to prescribe or act for the 
-patient. 
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5. A public officer cannot be examined as to communi- 
cations TIlade to hin1 in official confidence. when the public 
interests ,vould suffer by the disclosure'. En. l\larch 11, 
18 ;2. Am' d. 1893
 30l. 
Cal. Rep. Cit. 53, 427; 54, 516; 64, 257; 64, 258; 64, 271; 
70, 54; 79, 677; 82, 464; 83, 140; 92, 485; 94, 226; 
97, 46; 100, 587; 101, 516; 111, 299; 115, 526; 116, 3UU; 
147, 234. Subd. 1-117, 639; 120, 481; 122, 65
. 
Subd. 2-106, 347; 110, 254; 113, 472; 136, 96. ::5ubd. 
4-93,71; 97,45; 100,394; 100,400; 106, 
1; 106, 
;); 
109, 669; 109, 670; 110, 256; 116, 166; 166; 644; 117, 
639; 119, 445; 126, 6; 132, 187; 132, 396; 136, 260; 
140, 338. 
Prac. Act, 'sec. 395. En. April 29, 1851. Am'd. 1863, 771. 
Cal. Rep. Cit. 36, 453. 
Prac. Act, sec. 396. En. April 29, 1851. 
Prac. Act, sec. 397. En. April 29, 1851. 
Prac. Act, sec. 398. En. April 29, 1851. Am'd. 1861, 305. 
Prac. Act, sec. 399. En. April 29, 1851. 
Husband and wife: See Pen. Code, sec. 1322. 



 1882. 
pealed.) 


When privileged persons must testify. 
En. 1\farch 11, 1872. Rep. 1875-6, 105. 


(Re- 



 1883. Judge or a juror may be witness. The judge 
himself or any juror may be caned as a witness by either 
party; but in such case it is in the discretioù of the court 
or judge to order the trial to be postponed or suspended, 
and to take place before another judge or jury. En. March 
11, 1872. 
Cal. Rep. Cit. 64, 460; 102, 9. 
Prac. Act, sec. 400. En. April 29, 1851. 
Justice as witness, transfer of cause: Ante, sec. 833. 



 1884. When an interpreter to be sworn. \Vhen a wit- 
ness does not understand and speak the English language, 
an interpreter must be sworn to interpret for him. Any 
person, a resident of the proper county, may be sum- 
moned by any court or judge to appear before such court 
or judge to act as interpreter in any action or proceeding. 
The summons must be served and returned in like manner 
as a subpoena. Any person so summoned, who fails to at- 
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tend at the time and place named in the summons, is 
guilty of a contempt. En. l\larch 11, 1872. 
Cal. Rep. Cit. 108, 11; 132, 201. 
Prac. Act, sec. 4ù1. En. April 29, 1851. Am'd. 1863, 495. 
'Subpoena: Post, sees. 1985 et seq. 
Contempt: Ante, sees. 1209 et seq. 
Acts authorizing appointment of Italian interpreter: 
Bee post, Appendix, title Interpreters. 


CHAPTER In. 


WRITINGS. 
Article I. WrItings In G<,neral, 
 
 1887-1889. 
II, Public Writings, 
 
 IB92-1926. 
Ill. Private Writings, 
 I 1929-1951. 


ARTICLE L 


WRITINGS IN GENERAL. 



 1
. Writings, public and private. 

 1888. Public writings dt>fined. 

 1889. All others private. 



 1887. Writings, public and private. Writings are of 
two kinds: 
1. Public; and, 
2. Private. En. March 11, 1872. 
Cal. Rep. Cit. 111, 149; 119, 171. 



 1888. Public writings defined. Public writings are: 
1. The ,""ritten acts or records of the acts of the sov- 
ereign authority, of official bodies and tribunals, and of 
public officers, legisJative, judicial, and executive, whether 
or this state, of the United States, of a sister state, or or 
a foreign country; 
2. Public records, kept in this state, of private writings. 
En. March 11, 1872. 
CaI. Rep. Cit. 49, 212; 52, 186; 59, 506; 114, 550. 

 1889. All others private. .All other writings are pri- 
vate. En. 1\iarch 11, 1872. 
Cal. Rep. Cit. 114, 550. 
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ARTICLE II. 


PUBLIC WRITINGS. 
11m. Ever)p citizen entitled to inspect and copy publ1c wrltlngs. 

 1893. Public officers bound to give copies. 

 1894. Four kinds of public writings. 

 1895. Laws, written or unwritten. 

 1896. Written laws defined. 

 1897. Constitution and statutes. 

 1898. Public and privatE' statutes defined. 

 1899. Unwritten law defined. 

 1900. Books containing laws presumed to be correct. 

 1901. Evhience of foreign law. 

 1902. Other evidence of laws of other states. 

 1903. Recitals In statutES, how far evidence. 

 1904. Judicial record dE-fined. 

 1905. Record, how authenticated as evidence. 

 1906. Record of a foreign country, how authenticated. 

 1907. Copy of a foreign record, when evidence. 

 1908. Effect of a judgmc-nt upon rights in various c

. 

 1909. Effect of other judicial orders, when conclusive. 

 1910. Where parties ar;
 to be deemed the same. 

 1911. What deemed adjudged in a ju'.jgment. 

 1912. Where sureties l>cund, principal is also. 

 1913. Record of anoth
r state, its effect. 

 1914. Record of a court of admiralty. 

 1915. Effect of a foreign jUdgment. 

 1916. Manner of impeaching a record. 

 1917. The jurisdiction necessary in a judgment. 

 1918. :11:anner of proving other official documents. 

 1919. Public re
ora of private writing evidence. 

 1920. En tries In official books prima facie evidence. 

 1921. Justice's jUdgment in other states, how proved. 

 1922. Same. 

 1923. Contents of other official certificates. 

 1924. Provisions in relation to states apply to territories. 

 1925. Certificates of purchase primary evidence of ownership. 

 1926. Entries made by officers or boards prima facie evidence. 

 1927. U S. mineral land patent, date of location prima facie evi- 
dence. 



 1892. Every citizen entitled to inspect and copy pub- 
lic writings. Every citizen h[lS a right to inspect and take 
a copy of any public writìng of this state, except as other- 
wise expressly provided by statute. En. 1Vlarch 11, 1872. 
Cal. Rep. Cit. 114, 550. 
Public records, etc., open to inspection: Pol. Cod
, sec. 
1032. 
Proceedings in divorce not to be open for inspection: 
See Pol. Code, sec. 1032. 
Fact of issuing attachment not to be made public: See 
Pol. Code, sec. 1032, 



* 


WRITINGS. 


II l&93-tm 



 18g3. Public officers bound to give copies. Every 
public officer having the custody of a public writing, which 
a citizen has a right to inspect, is bound to gIve him, on 
demarrd, a certified copy of it, on payment of the legal fees 
theref..;r, and such copy is admissible as evidence in like 
cases and with like effect as th.9 original writing. En. 
March 11, 1872. Am'd. 1873-4, 381. 
Cal. Rep. Cit. 49, 212; 59, 5w; 70, 15; 70, 16. 
Public records open to inspection: Pol. Code, sec. 1032. 

 1894. Four kinds of publt
 writjn
z. Public writings 
are divided into four classes: 
1. Laws; 
2. Judicial records; 
3. Other official documenb; 
4. Public records, kept in tbis state, of private writings. 
En. March 11, 1872. 
CaI. Rep. Cit. 49, 212; 50, 348; 59, 506; 70, 15; 70, 16; 
114, 550. 


I 1895. Laws, written or unwritten. Laws, ,,
hether or- 
g-anic or ordinary, are either written or unwritten. En. 
!\Iarch 11, 1872. 



 1896. Written laws defined. A written law is that 
which is promulgated in \\-riting, and of which a record is 
in existence. Ell. l\Iarch 11, 1872. 


I 1897. Constitution and statutes. The organic law is 
the constitution of government, and is altogether written. 
Other written laws are denominated statutes. The writ- 
ten law of this state is therefore contained in its consti- 
tution and statutes, and in the constitution and statutes 
of the United States. En. March 11, 1872. 
Cal. RBp. Cit. 137, 223. 

 1898. Public and private statutes defined. Statutes 
are public or private. A private statute is one which con- 
cerns only certain designated individuals and affects only 
their private rights. All other statutes are public, in which 
are included statutes creating or affecting corporations. 
En. March 11, 1872. 


i 1899. Unwritten law defined. tTnwritten law is the 
law not promulgated and recorded, as mentioned in sec- 
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tion eighteen bundred and ninety-six, but which is, never- 
theless, observed, and administered ill the courts of the 
country. It has no certain repository, but is collected from 
the reports of the decisions of the courts and the treatises 
of learned men. En. March 11. 1871.. 
Cal. Rep. Cit. 82, 18. 



 1900. Books contain ing laws presumed to be correct. 
Books printed or publisheë. under the authority of a 8iste
' 
state or foreign country and purporting to contahJ thi.
 
statutes, code, or other written law of such sta.tes or 
country, or proved to be commonly :1 dmitted in the tri- 
bunals of such state or country, as evidence of the written 
law thereof, are admissible in this state as evidence ot 
such law. En. 1\Iarch 11, 1872. 
Prac. Act, sec. 453. En. April 29, 1851. 
Books-historical, etc.: Post, sec. 1936; resort to: Ante, 
sec. 1875; authority of: Post, sec. 1963, subds. 35, 36. 
Sister state-public writings of: Post, sec. 1924. 


. 

 1901. Evidence of foreign law. A copy of the written 
iaw or other public writing of any state or country, at- 
tested by the certificate of the officer having charge of the 
original, under the public seal of tbe state or country, is 
admissible as evidence of such law or writing. En. March 
11, 1872. Am'd. 1873-4, 381. 
Public records of private writings: Post, sec. 1919. 
Certificate-requisjtes of: Post sec. 1923. 
Public writing of sister state: POgt, sec. 1924. 



 1902. Other evidence of laws of other states. The 
oral testimony of witnesses, skilled therein, is admissible 
as evidence of the unwritten la,v of a sister state or 
foreign country, as are also printed and published books 
of reports of decisions of the courts of such state or 
country, or proved to be commonly admitted in such courts. 
En. March 11, 1872. 



 1903. Recitals in statutes, how far evidence. The 
recitals in a public statute are conclusive evidence of the 
facts recited, for the purpose of carrying it into effect, but 
no furt.her. The recitals in a private statute are con- 
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ell1sive evidence between parties who claim under its pro- 
visions, but no further. En. March 11, 1872. 
Cal. Rep. Cit. 132, 506; 133, 600. 
Recitals-In written instrument: Post, sec. 1962, subd 
2. 



 1904. Judicial record defined. A judicial record is the 
record or official entry of the proceedings in a court of 
justice, üT of the official act of a judicial officer, in an 
action or special proceeding. En. March 11, 1872. 
Ca!. Rep. Clt. 62, 186; 118, 10l. 
Judgment-roll: Ante, sec. 670. 
Execution book as evidence: Ante, sec. 683. 


I 1905. Record, how authenticated as evidence. A judi- 
cial record of this state, or of the United States, may be 
proved by the production of the original or by a copy 
thereof certified by the clerk or other person having the 
legal custody thereof. That of a sister state may be 
proved by the attestation of the clerk, and the seal of the 
court annexed, if there be a clerk and seal, together with 
a certificate of the chief judge or presiding magistrate, 
that the attestation is in due form. En. 1Ií)I"('h 11, 1872. 
CaI. Rep. Cit. 81, 152; 104, 414; 113, 256; 113, 257; 
118, 101. 
Prac. Act, sec. 449. En. April 29, 1851. 
Prac4 Act, se
. 450. En. April 29, 1851. Am'd. 1854, 67. 
Ca!. Rep. Cit. 7, 249. 
Judicial record, need of seal: Ante, sec. 153, subd. 8; 
appointment of executor, ete.: Ante, g
c. 1429. 
JudicIal record of a sister state-U. S. Const., art. 4, 
sec. 1. 
Certificate: Post, sec. 1923. 



 1906. Record of a foreign country, how authenticated. 
A judicia] record of a foreign country may l1e proved by 
the attestation of the clerk, with the seal of the court an- 
nexed, if there be a clerk and a seal, or of the legal 
keeper of the record, with the seal of his office annexed, 
if there be a seal, together with a certificate of the chief 
judge or presIding n1agistrate, that the person making 
the attestation is the clerk of the court, or the legal 
keep.er of the record, and, in either case, that the signa- 
ture of such person is genuine, and that the attestation 
CO'de Civil Proc.
S_ 
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is in due form. The signature of the chief judge or pre- 
siding n1agistrate must be authfnticated by the certificate 
of the magistrate or en1bassa1or, or a consul, vice-con- 
sul, or consular agent of the lTnited States in such foreign 
country. En. March 11, 1872. Am'd. 1873-4, 382. 
Cal. Rep. Cit. 86, 101; 104, 412; 104, 413; 104, 414. 
Prac. Act, sec. 451. En. April 29, 1851. 
Certificate: Post, sec. 1923. 



 1907. Copy of a foreign record, when evIdence. A 
copy of the judicial record of a foreign country is also 
admissible in evidence, upon proof: 
1. That the copy offered has been compared by the wit- 
ness with the original, and is an exact transcript of the 
whole of it; 
2. That such original was in the custody of the clerk 
of the court, or other legal keeper of the same; and, 
3. That the copy is duly attested by a seal which is 
proved to be the seal of the court where the record re- 
mains, if it be the record of a court; or if there be no 
such seal, or if it be not a record of a court, by the sig- 
nature of the legal keeper of the original. En. March 11, 
1872. 
Cal. Rep. Cit. 86, 102; 104, 414. 
Prac. Act, sec. 452. En. April 29, 1851. 



 1908. Effect of a judgment upon rights In varIous 
cases. The effect of a judgment or final order in an action 
or special proceeding before a court or judge of this state, 
or of the United States, having jurisdiction to pronounce 
the judgment or order, is as follows: 
1. In case of a judgment or order against a specific 
thing, or in respect to the probate of a will, or the ad- 
ministration of the estate of a decedent, or in respect to 
the personal, political, or legal condition or relation of a 
particular person, the judgment or order is conclusive 
upon the title to the thing, the will, or aàminlstration, or 
the condition or relation of the person. 
2. In other caS2S, the judgn1ent or order is, in respect 
to the matter directly adjudged, conclusive between the 
parties and their successors in interest by title subsequent 
to the commencement of the action or special proceeding, 
litigating for the same thing under the same title and in 
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the same capacIty, provided they have notice actual or 
constructive, of the pendency of the action or proceeding. 
En. IVfarch 11, 1872. Am'd. 1873-4, 382. 
Cal. Rep. Cit. 54, 257; 56, 420; 58, 114; 58, 163; 62, 
201; 62, 203; 63, 6; 63, 567; 69, 588; 70, 361; 70, 
871; 72, 315; 74, 515; 74, 516; 75, 177; 83, 294; 
91, 349; 96, 307; 109, 205; 112, 287; 119, 151; 1
3, 
496; 134, 898; 138, 459; 138, 722; 141, 402. Subd. 
1--100, 171; 100, 407; 118, 400; 119, 147; 119, 148; 
121, 65; 121, 69, 121, 444; 122, 481; 130, 508; 130, 
599; 133, 63. Subd. 2--74, 441; 93, 509; 118, 220; 
119, 147; 127, 248; 129, 236; 133, 108; 133, 109; 133, 
496; 134, 62; 134, 101; 134, 396; 135, 305; 139, 
94; 139, 296; 144, 93; 145, 582. 
Surety bound by record: Post, sec. 1912. 
JuriRdiction, and collateral attacks: Post, sec. 1917. 
Validity of judgment founded on service by publication: 
Ante, sec. 412. 
Probate and administration, etc.: Ante, sec. 1383. 
Parties, when deemed same: Post, sec. 1910. 
l\iatter directly adjudged: Post, sec. 1911. 
Partition, judgment in: Ante, sec. 766. 



 1909. Effect of other judicial orders, when conclusive. 
Other judicial orders of a court or judge of this state, or 
of the United States, create a disputable presumption, ac- 
cording to the matter directly determined, between the 
sarDe parties and their representatives and successors in 
interest by title subsequent to the commencement of the 
action or special proceeding, litigating for the same thing 
under the same title and in the same capacity. En. l\iarch 
11, 1872. 
Cal. Rep. Cit. 56, 599; 63, 567; 133, 63; 134, 896. 
Disputable presumptions: Post, sec. 1963. 
Parties and privies: Ante, sec. 1908, su bd. 2; post, sec. 
1910. 



 1910. Where parties are to be deemed the same. 
The parties are deemed to be the same when those be- 
t,vcen whom the evidence is offered were on opposite 
sides in tbe former case, and a judgment or other deter- 
n1ination could in that case have been made bptween 
them alone, though otb er parties were joined with both 
or either. En. :\larch 11, 1872. 
Cal. Rep. Clt. 63, 567; 80, 254; 127, 459. 

 1911. What deemed adjudged In a judgment. That 
only is deemed to have been adjudged in a former judg- 
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ment \vhich appears upon its face to have been so ad- 
judged, or which was actually and necessarily included 
therein or necessary thereto. En. March 11, 1872. 
Cal. Rep. Cit. 63, 567; 74, 441; 95, 562; 108, 489; 109, 
82; 110, 445; 118, 220; 119, 345; 129, 237; 134, 101; 
134, 272; 134, 654; 135, 305; 136, 651; 144, 94; 146, 
402. 



 1912. Where sureties bound, principal is also. When- 
ever, pursuant to the last four sections, a party is bound 
by a record, and such party stands in the relation of a 
surety for another, the latter is also bound from the time 
that he has notice of the action or proceeding, and an 
opportunity at the surety's request to join in the defense. 
En. March 11, 1872. 
Cal. Rep. Cit. 63, 567. 



 1913. Record of another state, its effect. The effect 
of a judicial record of a sister state is the same in this 
state as in the state ,vhere it was made, except that it 
can only be enforced here by an action or special pro- 
ceeding, and except, also, that the authority of a guardian 
or cOlnmittee, or of an executor or administrator, does 
not extend beyond the jurisdiction of the government un- 
der which he was invested with his authority. En. March 
11, 1872. 
Cal. Rep. Cit. 70, 407; 70, 411; 138, 459. 



1915 
Am'd. 
p.514 



 1914. Record of a court of admiralty. The effect of 
the judicial record of a court of admiralty of a foreign 
country is the same as if it were the record of a court of 
admiralty of the United States.. En. March 11, 1872. 

 1915. Effect of a foreign judgment. The effect of the 
judgment of any other tribunal of a foreign country hav- 
ing jurisdiction to pronounce the judgment, is as follows: 
1. In '2ase of a judgment against a specific thing, the 
judgment is conclusive upon the title to the thing; 
2. In case of a judgment against a person, the judg- 
ment is presumptive evidence of a right as between the 
parties and their successors in interest by a subsequen
 
title, and can only be repelled by evidence of a want 
of jurisdiction, want of notice to the party, collusion, 
fraud, or clear mistake of law or fact. En. March 1.1, 
1872. 
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 1916. Manner of impeaching a record. Any judicial 
record may be impeached by evidence of a want of juris- 
diction in the court or judicial officer, of collusion between 
the parties
 or of fraud in the party offering the record, in 
respect to the proceedings. En. March 11, 1872. 
Cat Rep. Cit. 71,475; 79,191; 97,396; 138,459. 



 1917. The jurisdiction necessary in a judgment. The 
jurisdiction sufficíent to sustain a record is jurisdiction 
over the cause, over the parties, and over the thing, when 
a specific thing is the subject of the judgment. En. March 
11, 1872. 
Cal. Rep. Cit. 66, 134:. 



 1918. Manner of proving other official documents. 
Other official documents may be proved as follows: 
1. Acts of the ðxecutive of this state, by the records of 
the state department of the state; and of the United 
States, by the records of the state department of the 
United States, certified by the heads of those departments 
respectively. They may also be proved by public docu- 
ments printed by order of the legislature or congress, or 
ei ther house thereof. 
2. The proceedings of the legislature of this state or 
of congress, by the journals of those bodies respectively, 
or either house thereC'f, or by published statutes or reso- 
lutions, or by copies certified by the clerk or printed by 
their order. 
3. The acts of the executive, or the proceedings of the 
legislature of a sister state in the same manner. 
4. The acts of the executive, or the proceedings of the 
legislature of a foreign C()Ulltry
 by journals published by 
their authority, or commonly r
ceived in that country as 
such, or by a copy certified under the seal of the country 
or sovereign, or by a recognitIon thereof in some public act 
of the executive of the United States. 
5. Acts of a municipal corporation of this state, or of 
a board or department thereof, by a copy certified by the 
legal keeper thereof, or by a printed book published by 
the authority of such corporatioD. 
6. Documents of any other class in this state, by the 
original, or by a copy certi fled by the legal keeper thereot. 
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7. Documents of any other class in a sister state, by the 
original, or by a copy, certified by the legal keeper thereof, 
together with the certificate of the secretary of state, 
judge of the supren1e, superior, or county court, or mayor 
of a city of such state, that the copy is duly certified by 
the officer having the legal custody of the original. 
8. Documents of any other class in a foreign country, 
õy the original, or by a copy, certified by the legal keeper 
thereof, with a certificate, ul1der seal of the country or 
sovereign, that the document is a valid and subsisting 
document of such country. and the copy is duly certified 
by the officer having the legal custody of the original. 
9. Documents in the departments of the UnLed 'States 
government, by the certificates of the legal custodian 
thereof. En. l\Iarch 11, 1872. Am'c1. 1873-4, 383. 
Cal. Rep. Cit. 69, 495; 113, 55. Su bd. 5-97, 597; 111, 
49. Subd. 6-52, 187. Subd. 7-130, 39. Subd. 9- 
113, 54. ' 
Certificate: Sec. 1923. 
Documents in this state: Post, sec. 1920. 
"Sister state" includes United States and territories: 
Post, sec. 1924. 



 1919. Public record of private writing evidence. A 
public record of a private writing may be proved by the 
original record, or by a copy thereof, certified by the 
legal keeper of the record. En. 
iarch 11, 1872. 
Ca!. Rep. Cit. 50, 348; 52, 186; 59, 506; 63, 106; 70, 16; 
70, 367; 70, 368; 89, 139; '91) 164. 
Compare: Ante, sec. 1855. 
Certificate: Post, sec. 1923. 
Transcript from probate records: Ante, sec. 1429. 



 1920. Entries in official books prima facie evidence. 
Entries in public or other official books or records made 
, 
1n the performance of his duty by a public officer of this 
state, or by another person in the performance of a duty 
specially enjoined by law, are prima faci e evidence of the 
faots stated therein. FJn. March 11, 1872. Am'd. 1873-4, 
384. 
Cal. Rep. Cit. 70, 570; 75, 303; 75, 448; 90, 187; 91, 
164; 97, 597; 111, 49; 118, 71. 
Official documents-Proof of: Ante, sec. 1918. 
Entries-By officer or board, etc.: Post, sec. 192G. 
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 1921. Justice's judgment in other states, how proved. 
A transcri pt fro n1 the record or docket of a justice of the 
peace of a sister state, of a judgment rendered by him, 
of the proceedings in the action before the judgment, of 
the execution and return, if any, subscribed by the justi
e 
and verified in the manner prescribed in the next section, 
is admissible evidence of the facts stated therein. En. 
March 11, 1872. 
Cal. Rep. Cit. 138, 462. 



 1922. Same. There must be attached to the tran- 
script a certificate of the justice that the transcript is in 
all respects correct, and that he had jurisdiction of the 
action, and also a further certificate of the clerk or pro- 
thonotary of the county in which the justice resided at the 
time of rendering the judgment, under the seal of the 
county, or the seal of the court of common pleas or county 
court thereof, certifying that the person subscribing the 
transcript was, at the date of the judgment, a justice of 
the peace in the county, and that the signature is genuine. 
Such judgnlent, proceedings, and jurisdiction may also be 
proved by the justice hirrlself, on the production of his 
docket, or by a copy of the judgment, and his oral exam- 
ination as a witness. En. March 11, 1872. 
Cal. Rep. Cit. .138, 460; 138, 462. 



 1923. Contents of other official certificates. When- 
ever a copy of a writing is certified for the purpose of evi- 
dence, the certificate must state in substance that the copy 
is a correct copy of the original, or of a specified part 
thereof, as the case may be. The certificate must be nu- 
der the official seal of the certifying officer, if there be any. 
or if he be the clerk of a court ba ving a seal, under the 
sea] of such court. En. 
Iarch 11, 1872. Am'd. 1873-4, 384. 
Cal. Rep. Cit. 113, 54. 



 1924. Provisions in relation to states apply to terri- 
tories. The provisions of the preceding sections of this 
article applicable to the public writings of a sister state, 
are equally applicable to the public writings of the United 
States or a territory of the United States. En. March 11, 
1872. Am'd. 1873-4, 385. 
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 1925. Certificates of purchase primary evidence of 
ownership. A certificate of purchase or of location of any 
lands in this state, issued or made in pursuance of any 
law of the United ötates or of this state, is primary evi- 
dence that the holder or assignee of such certificate is the 
o,vner of the land described therein: but this evidence 
may be overcome by proof that at the time of the location, 
or time of filing a pre-emption claim on which the certifi- 
cate may have been issued, the land was in the adverse 
possession of the adverse party, or thos6 under whom he 
claims, or that the adverse party is holding the land for 
mining purposes. En. March 11, 1872. 
Cal. Rep. Cit. 51, 414; 52, 301; 59, 626; 63, 453; 75, 
587; 84, 501; 84, 502; 87, 299; 90, 156; 91, 543; 
91, 544; 91, 545; 125, 405. 



 1926. Entries made by officers or boards prima facie 
evidence. An entry made by an officer, or board of officers, 
or under the direction and in the presence of either, in 
the course of official duty, is prima facie evidence of the 
facts stated in such entry. En. March 11, 1872. Am'd. 
1873-4, 385. 
Cal. Rep. Cit. 70, 570; 90, 187. 
Return of sheriff is prima facie evidence: See Pol. Code, 
sec. 4178. 



 1927. U. S. mineral land patent, date of location Is 
prima facie evidence. Whenever any patent for mineral 
lands within the State of California, issued or granted by 
the United States of America, shall contain a statement 
of the date of the location of a claim or claims, upon whieh 
the granting or issuance of such patent is based, such state- 
ment shall be prima facie evidence of the date of such loca- 
tion. En. Stats. 1905, 78. 
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PRIVATE WRITINGS. 



 1929. Private writings classified. 

 1930. Seal define-d.. 

 1931. Seal, and how made. 

 1932. Effect of a seal. 

 1933. Execution of an Instrument defined. 

 1934. Compromise of a debt without seal good. 

 1935. Subscribing witnEss defined. 

 1
36. Books, maps, etc., how far evidence. 

 1937. Original writing to be produced or accounted tor. 

 1938. When in possession of adverse party, notice to be given. 

 1939. Writings called for and inspectej may be withheld. 

 1940. Writing, how pro'\-ed. 

 1941. Other witnesses may also testify. 

 1942. When evidence Of execution not necessary. 

 1943. Evidence of handwriting. 

 1944. Evidence of handwriting by comparison. 

 1945. Same. 

 1946. En tries of decedents, evidence In specified cases. 

 1947. Copies of entries also allowed. 

 1948. Private writings, how proved. 

 1949. County clerk's to keep private papers deposited. (Repeale-.l.) 

 19;:;0. Removal of public records. 

 1951. Instrument conveying or affecting real property may be read In 
evidence. 



 1929. Private writings classified. Private writings are 
either: 
1. Sealed; or, 
2. Unsealed. En. 
larch 11, 1872. 
No distinction-Between sealed and unsealed writings: 
Post, sec. 1932. 

 1930. Seal defined. A seal is a particular sign, made 
to attest in the most formal-manner, the execution of an 
instrument. En. :\larch 11, 1872. 
Prac. Act, sec. 454. En. April 29, 1851. 
Seal generally: Ante, sec. 14; how made: Post, sec. 
1931. 



 1931. Seal, and how made. A public seal in this state 
is a stamp or impression n1ade by a public officer with an 
instrument provided by law, to attest the execution of an 
official or public dOCulnent, upon the paper, or upon any 
fiubstance attached to the paper, which is capable of re- 
ceiving a visible impression. A private seal may be made 
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in the same manner by any instrument, or it may be made 
. by the scroll of a pen, or by writing the word "seal" 
against the signature of the writer. A scroll or other 
sign, made in a sister state or foreign country, and there 
rec{)gnized as a seal, must be so regarded in this state. 
En. March 11, 1872. Am'd. 1873-4, 385. 
Scope of word. "seal": Ante, sec. 14. 
Impression of seal: See Civ. Code, sec. 1628. 
Seals of courts: Ante, sees. 147-153. 



 1932. Effect of a seal. There shall be no difference 
hereafter, in this state, between sealed and unsealed writ- 
ings. A writing under seal may therefore be changed, or 
altogether discharged, by a writing not under seal. En. 
l\1arch 11, 1872. Am'd. 1873-4, 386. 
Corresponding provisions: See Civ. Code, sec. 1629. 
Agreement of composition requires no seal: Post, sec. 
1934. 



 1933. Execution of an instrument defined. The exe- 
cution of an instrument is the subscribing and delivering 
it, with or without affixing a seal. En. March 11, 1872. 
Cal. Rep. Cit. 99, 285; 101, 539; 114, 515; 130, 103. 



 1934. Com prom ise of a debt without seal good. An 
agreement in writing without a seal for the compromise 
or settlement of a debt, is as obligatory as if a seal W6re 
affixed. En. 1VIarch 11, 1872. 



 1935. Subscribing "".fitness defined. A subscribing wit- 
ness is one who Eees a writing executed or hears it ac- 
kno,,']ed-ged, and at the request of the party thereupon 
signs his name as a witness. En. March 11, 1872. 
Cal. Rep. Cit. 134, 488. 



 1936. Books, maps, etc., how far evidence. Historical 
works, books or science or art, and published. maps or 
charts, 'when made by persons indifferent between tbe 
parties, are prinla facie evidence of facts of general noto- 
riety and interest. En. March 11, 1872. Am'd. 1873-4, 386. 
Cal. Rep. Cit. 61, 552; 67, 15. 
Books-As aid to court: Ante, sec. 1875; as evidence: 
Ante, sec. 1900; presumptions as to: Post, sec. 1963, sutds.. 
35, 36. 
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 1937. Original writing to be produced or accounted 
for. The original writing must be produced and proved, 
except as provided in sections eighteen hundred and fifty- 
ft., e and nineteen hundred and nineteen. If it has been 
lost, proof of the loss must first be made before evidence 
can be given of its contents. Upon such proof being made, 
together with proof of the due execution of the wTiting, its 
contents may be proved by a copy, or by a recital of its 
contents in some authenti-c document, or by the recollec- 
tion of a witness, as provided in section eighteen hundred 
and fifty-five. En. l\Iarch 11, 1872. 
Cal. Rep. Cit. 113, 299. 



 1938. When in possession of adverse party, notice to 
be given. If the writing be in the custody of the adverse 
party, he must first have reasonable noti-ce to produce it. 
If he then fail to do so, the contents of the vlritlng may 
be proved as in the case of its loss. But the noti'ce to 
produce it is not necessary where the writing is itself a 
notice, or 'where it has been wrongfully obtained or with- 
hel-d by the adverse party. En. March 11, 1872. 
Cal. Rep. Cit. 59, 506; 132, 136. 
Document in possession-Of opponent: Ante, sec. 1855, 
su bd. 2. 
Demanding inspection of writing: Ante, sec. 1000. 



 1939. Writings called for and inspected may be with- 
held. Though a writing called for by one party is pro- 
duced by the other, and is thereupon inspected by the 
party calling for it, he is not obliged to produ-ce it as evi- 
den'Ce in the case. En. l\larch 11, 1872. 
Writings shown to witness: Sec. 2054, post. 



 1940. Writing, how proved. Any writing may be 
proved either: 
1. By anyone who saw the writing executed; or, 
2. By evidence of the genuineness of the handwriting 
of the maker; or, 
3. By a subscribing witness. En. 
iarch 11, 1872.. Am'd. 
1873-4, 386. 
Gal. Rep. Cit. 96, 587; 145, 85. 
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Proof of execution of writing-By admission: Post, sec. 
1942. 
Proof of handwriting: Post, sec. 1943. 
Subscribing witness: Ante, sec. 1935; other evidence of 
execution when adlnissible: Post, sees. 1941-1945; on con- 
test of will: Ante, sec. 1315. 



 1941. Other witnesses may also testify. If the sub. 
Ecribing witness denies or does not recollect the execu- 
tion of the writing, its execution may still be proved by 
other evidence. En. March 11, 1872. 



 1942. When evidence of execution not necessary. 
Where, however, evidence is given that the party against 
whom the writing is offered has at any time admitted its 
execution, no other evidence of the execution need be 
given, when the instrulnlent is one mentioned in spction 
nineteen hundred and forty-five, or one produced from 
the custody of the adverse party, and has been a,cted upon 
by him as genuine. En. March 11, 1872. 



 1943. Evidence of handwriting. The handwriting of a 
person may be proved by anyone who believes it to be 
his, and who has seen him write, or has seen writings pur- 
porting to be his, upon which he has acted or been charged, 
and who has thus acquired a knowledge of his handwrit- 
ing. En. 
1:arch 11, 1872. 
Cal. Rep. Cit. 56, 474; 58, 289; 80, 85. 



 1944. Evidence of handwriting by comparison. Evi- 
dence respecting the band"\vritin'g may also be given by a 
comparison, ma-de by the witness or the jury, with writ- 
ings admitted or treated as genuine by the party against 
v/hom the evidence is offered, or proved to be genuine to 
the satisfaction of the judge. En. March 11, 1872. Am'd. 
1873-4, 386. 
Cal. Rep. Cit. 56, 474; 58, 289; 80, 85; 116, 154; 121, 559; 
128, 488. 



 1945. Same. Where a writing is more than thirty 
years old, the comparisons may be made with writings 
purporting to be genuine, and generally respected and 
acted upon as such, by persons having an interest in know- 
ing the fact. En. March 11, 1872. 
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Presumption-That ancient writing is genuine: Post, sec. 
1963, subd. 34. 



 1946. Entries of decedents, evidence in specified cases. 
The entries and other writings of a decedent, made at or 
near the time of the transaction, and in a positiün to know 
the facts stated therein, may be read as prima facia e vi- 
dence of the facts stated therein, in the following cases: 
1. When the entry was made against the interest of the 
person making it. 
2. When it was made in a professional capacity, and in 
the ordinary course of professional conduct. 
3. When it was made in the performance of a duty 
specially enjoined by law. En. March 11, 1872. Am'd. 
1873-4, 386. 
Cal. Rep. Cit. 134, 30. 
Entries in books-Repeated: Post, Bee, 1947; where al- 
teration: Post, sec. 1982. 

 1947. Copies of entries also allowed. When an entry 
is repeated in the regular course of business, one being 
copied from another at or near the time of the transaction, 
all the entries are equally regarded as originals. 
n. 
l\larch 11, 1872. 
Cal. Rep. Cit. 82, 166. 



 1948. Private writings, how proved. Every private 
writing, except last wills and testaments, may be ac- 
knowledged or proved and certified in the manner provided 
for the acknowledgment of proof of conveyances of real 
property, and the certificate of such acknowledgment or 
proof is prima facie evidence of the execution of the writ- 
ing in the same manner as if it were a conveyance of real 
property. En. l\larch 11, 1872. Am'd. 1873-4, 387. 
Cal. Rep. Ci 1. 83, 272. " 
Conveyance of real property-As evidence: Post, sec. 
1951. 



 1949. County clerks to keep private papers deposited. 
En. March 11, 1872. Rep. 1873-4, 387. 



 1950. Removal of publ ic records. The record of a 
conveyance of real property, or any other record, a tran- 
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script 01' which is admissible in evidence, must" not be re- 
moved from the office where it is kept, except upon the 
order of a court, in cases where the inspection of the 
record is shown to be essential to the just determination 
of the cause or proceeding pending, or where the court i8 
held in the sanle building with such office. En. March 11, 
] 873-4, 388. Am'd. 1889, 45. 
Cal. Rep. Cit. 113, 267. 



 1951. Instrument conveying or affecting real property 
may be read in evidence. Every instrument conveying or 
affecting real property, acknowledged or proved and cerU- 
fied, as provided in the Civil Code, may, together with the 
certificate of ackno\vledgment or proof, be read in evidence 
in an action or proceeding, ,vithout further proof; also, 
the original record of such conveyance or instrument thus 
acknowledged or proved, or a certified copy of the record 
of such conveyance or instrun1ent thus acknowledged or 
proved, may be read in evidence, with the like effect as 
the original instrument, without further proof. En. Stats. 
1873-4, 388. . Am'd. 1889 45. 
Cal. Rep. Cit. 70, 15; 70, 16; 70, 367; 74, 429; 80, 636; 
89, 139; 91, 163; 91, 164; 103, 111; 120, 316; 136, 314; 
135, 319; 139, 557; 144, 34. 
, 
Certified copy, etc.: Sec. 1948, ante. 


CHAPTER IV. 


1IATERIAL OBJECTS PRESENTED TO THE SE
SESJ OTHER 
THAN WRITINGS. 



 1954. Material objects. 



 1954. Material objects. vVhenever an object, cogniz- 
able by the senses, has such a relation to the fact in dls.. 
pute as to afford reasonable grounds of belief respecting 
it or to make an item in the sum of the evidence, such 
, . 
object may be exhibited to the jury, or its existence, SItu- 
ation, and character may be proved by witnesses. The ad- 
mission of such evidence must be regulated by the sound 
discretion of the .court. En. March 11, 1872. 
Cal. Rep. Cit. 107, 209; 134, 507; 146. 132. 
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CHAPTER V. 


INDIRECT EVIDENCE, INFERENCES. AND PRESUMPTIONS. 


I 1957. Indirect evidence classified. 
fi 1958. Inference defined. 

 1959. Presumption defined. 

 1960. When an Inference arises. 

 1961. Presumptions may be controverted, when. 

 1J62. Specification. of conclusive presumptions. 

 1963. All other presumptions may be con troverted. 



 1957. Indirect evidence classified. Indirect evidence 
is of two kinqs: 
1. Inferences; and, 
2. Presumptions. En. March 11. 1872. 
Cal. Rep. Cit. 59, 300; 79, 307; 79, 308; 83, 510; 141, 63; 
143, 398. 



 1958. I nference defined. An inference is a deduction 
'which the reason of the jury makes from the facts proved, 
without an express direction of la\v to that effect. 
n. 
11arch 113 1872. 
Cal. Rep. Cit. 59, 300; 82, 438; 114, 46; 130, 7; 143, 3
8. 



 1959. Presumption defined. A presun- Jtion is a de- 
duction which the la'N expressly directs to be made from 
particular facts. En. :VIarch 11, 1872. 
Cal. Rep. Cit. 75, 100; 79, 307; 135, 180; 135, 319; 137, 34; 
143, 398; 143, 647. 



 1960. When an inference arises. An inference must 
be founded: 
1. On a fact legally proved; and, 
2. On such a deduction from that fact as is warranted 
by a consideration of the usual propensities or passions 
of men, the particular propensities or passions of the per- 
son whose act is in question, the course of business, or the 
course of nature. En. :\Iarch 11, 1872. 
Cal. Rep. Cit. 59, 300; 75, 100; 143, 263; 143, 398; 148, 647. 
. Subd. 1-139, 123. Subd. 2-106, 529; 130, 7; 141, 63. 



 1961. Presumptions may be controverted, when. A 
presumption (unless declared by law to be concluSive) 
may ùe controverted by other e\ idence. direct or indirect; 
but unless so controverted, the jury are bound to find ac- 
cording to the presumption. En. 
larch 11, 1872. 
Cal. Rep. Cit. 79, 307; 83, 272; 83, 510; 89, 295; 130, 7; 
135, 319; 143, 648; 144, 702. 
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I 1962. Specification of conclusive presumptions. The 
following presumptions, and no others, are deemed con- 
clusive: 
1. A malicious and guilty intent, from the deliberate 
commission of an unlawful act, for the purpose of injur- 
ing another; 
2. The truth of the facts recited, from the recital In a 
written instrument between the parties thereto, or theIr 
successors in interest by a subsequent title; but this rule 
does not apply to the recital of a consideration: 
3. Whenever a party has, by his own declaration, act, or 
omission, intentionally and deliberately led another to be-- 
lieve a particular thing true, and to act upon such belief, 
he cannot, in any litigation arising out of such declaration, 
act, or omission, be permitted to falsify it; 
4. A tenant is not permitted to deny the title of hIs 
landlord at the time of the commencen1ent of the relation; 
5. The issue of a wife cohabiting with her husband, who 
is not impotent, is indisputably presumed to be legitimate; 
6. The judgment or order of a court, when declared by 
this code to be conclusive; but such judgment or order 
must be alleged in the pleadings, if there be an oppor- 
tunity to do so; if there be no such opportunity, the judg- 
ment or order may be used in evidence. 
7. Any other presumption which, by statute, is expressly 
made conclusive. En. March 11, 1872. 
Cal. Rep. Cit. 70, 105; 70, 442; 89, 295; 89, 296; 128, 274; 
145, 140. Subd. 1-139, 69; 146, 528; 142, 530. Subd. 
2-63, 540; 74, 411; 96, 109; 96, 110, 113, 389; 118, 
9; 
131, 383; 142, 15. Su bd. 3-82, 83; 82, 453; 90, 162; 
107, 295; 109,220; 110,106; 115,365; 130,539; 134,444; 
142, 42; 142, 115; 143, 504. Subd. 4-70, 107. subd. 
5-137, 301; 137, 303; 142, 627. 
Subd. 3. Standing by, etc.: Civ. Code, sec. 1709. 
Subd. 4. Tenant denying landlord's title: Civ. Code, sec. 
1948. 
Subd. 5. Judgments, etc.: Ante, sec. 1908. 
Decree allo,ving executors, etc., accounts: Ante, sec. 
1638; evidence of notice on application for letters of ad- 
ministration: Ante, sec. 1376; probate: Ante, sec
 1333; 
conclusive evidence generally: Post, sec. 1978. 


I 1963. All other presumptions may be controverted. All 
other presumptions are satisfactory, if uncontradIcted. 
'fhey are denominated disputable presumptions, and may 
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 controverted by other evidence. The following are of 
tlut kind: 
1. That a person is innoce'D.t of crime or wrong; 
2. That an unlawful act was done with an unlawful 
1nten
 ; 
3. Tilat a person in tends the ordinary consequence of 
his vol'Jntary act; 
4. That a person takes ordinary care of his own con- 
cerns; 
5. That evidence willfully suppressed would be adverse 
if produced; 
6. That higher evidence would be adverse from inferior 
being produced; 
7. That money paid by one to another was due to the 
latter; 
8. That a thing delivered by one to another belonged 
to the latter; 
9. That an obligation delivered up to the debtor has 
been paid; 
10. That former rent or installments have been paid 
when a receipt for later is produced; 
11. That things which a person possesses are owned by 
him; 
12. That a person is the owner of property from exer- 
cising acts of ownership over it, or from common reputa- 
tion of his ownership; 
13. That a person in possession of an order on himself 
for the payment of money, or the delivery of a thing, has 
paid the money or delivered the thing accordingly; 
14. That a person acting in a public office was regularly 
appointed to it; 
15. That official duty has been regularly performed; 
16. That B. court or judge, acting as such, whether in 
this state or any other state or country, was acting in the 
la wful exercise of his jurisdiction; 
17. That a jUdicial record, when not conclusive does 
still correctly determine or set forth the rights of the 
parties ; 
18. That all matters within an issue were laid before 
the jury and passed upon by them; and in like manner, 
that all matters within a submission to arbitration were 
laid before the arbitrators and passed upon by them; 
19. That private transactions have been fair and regu- 
lar; 
20. That the ordinary course of business has been fol- 
lowed ; 
Code Civil Proc.-ü. 



11
 


INDIRECT EVIDENCE, ETC. 


121 


21. That a promissory note or bill of eXCllange w
 
given or indorsed for a sufficient consideration; 
22. That an iudorsement of a negotia.ble promiss>ry 
note or bill of exchange was made at the time and place 
of making the note or bill; 
23. That a writing is truly dated; 
24. That a letter duly directed and mailed was received 
In the regular course of the mail ; 
25. Identity of person from identity of name; 
26. That a person not heard from in seve'ß years is 
dead; 
27. That acquiescen
e followed from a belief that the 
thing acquiesced in was conformable to the right or fact; 
28. That things have happened according to the ordin- 
ary course of nature and the ordinary habits of life; 
29. That persons acting as copartners have entered into 
contract of copartnership; 
30. That a man and -woman deporting themselves as 
husband and wife have entered into a lawful contract ot 
marriage; 
31. That a child born in 1a wfu1 wedlock, there being DO 
divorce from bed and board, is legitimate; 
32. That a thing once proved to exist continues aB 10ng 
as is usual with things of that nature; 
33. That the law has been obeyed; 
34. That a document or writing more than thirty years 
old, is genuine, when the same has been since generally 
acted upon as genuine, by persons having an interest in 
the question, and its custody has been satisfactorily ex- 
plained. 
35. That a printed and published book, purporting to 
be printed or published by public authority, was so 
prin ted or pu bUshed; 
36. That a printed and published book, purporting to 
contain reports of cases adjudged in the tribunals of the 
state or country where the book is published, contaIns 
correct reports ot such cases; 
37. That a trustee or other person, whose duty It was 
to convey real property to a particular person has actu- 
ally conveyed to him, when such presumption is neces- 
sa.ry to perfect the title of such person or his s
ccessor 
in in terest; 
38. The uninterrupted use by the public of land for a 
burial ground, for five years, with the consent of the 
owner and without a reservation of his rights, is pre- 
sumptive evidence of his intention to dedicate it to the 
public for that purpose; 
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39. That there was a good and sufficient consideratio. 
for a ,vritten contract; 
40. When two persons perish in the same calamity, 
such as a wreck, a battle, or a conflagration, and it is not 
shown who died first, and there are no particular circum- 
stances from which it can be inferred, survivorship is 
presumed from the probabilities resulting from the 
strength, age, and sex, according to the following rules: 
First.-If both of those who have perished were under 
the age of fifteen years, the older is presumed to have 
survived; 
Second.-If both were above the age of sixty; the 
younger is presumed to have survived; 
Third-If one be under :fifteen and the other above 
sixty, the former is presumed to ha ve survived; 
Fourth.-If both be over fifteen and under sixty, and 
the sexes be different, the male is presumed to have sur- 
vived; if the sexes be the same, then the older; 
Fifth.-If one be under :fifteen or over sixty, and the 
other between those ages, the latter is presumed to have 
survivèd. En. March 11, ,1872. 
Ca!. Rep. Cit. 81, 325; 89, 295; 105, 65; 113, 405; 
122, 499; 129,328; 129,389; 132,212; 137,283; 
146, 121. Su bd. 1-81, 233; 111, 267; 134, 211; 
134, 443; 134, 615; 137, 223; 144, 701; 144, 707. 
Subd. 2-83, 382; 86, 147; 112, 371. Subd. 3-134, 
443. Subd. 4-76, 652; 134, 488; 139, 525; 142, 69; 
142, 132. Su bd. 5-130, 356; 133, 241; 141, 60; 143, 
167. Sllbd. 6-122, 493; 130, 356; 130, 357; 133, 
241; 140, 399; 143. 167. Subd. 8-106, 655; 119, 
467. Subd. 9-79, 566; 106, 529; 125, 621. 'Subd. 
10-142, 69. Subd. 11-69, 202; 83, 166; 106, 655; 
139, 525; 142, 69; 144, 701. Subd. 12-83, 166; 99, 
372; 139, 525. Subd. 14--53, 30; 67, 184; 77, 47; 
97, 177; 108, 542; 128, 398; 139, 558; 144, 701. 
Subd. 15-56, 589; 68, 484; 71, 24; 71, 208; 75, 
451; 76, 152; 77, 47; 78, 299; 79, 503; 81, 233; 82, 
616; 83, 449; 87, 48; 97, 597; 100, 321; 107, 186; 
108, 542; 109, 691; 111, 49; 117, 702; 121, 197; 
126, 555; 129, 328; 130, 39; 132, 506; 133, 390; 134, 
211; 135, 180; 135, 231; 136, 244; 136, 406; 138, 
227; 142, 450; 145, 470. Subd. 16-97, 177; 122, 206; 
128, 398; 132, 506; 133, 390; 135, 180; 143, 278. 
Subd 18-61, 132; 98, 632. Subd. 19-85, 61; 137, 
35; 144, 7û7. Subd. 20--81, 233; 83, 483; 106, 529; 
126, 49; 142, 69. Subd. 21-96, 110; 106, 655; 
140, 646. Subd. 22-106, 655. Subd. 24-99, 73i 
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112, 371; 129, 24; 132, 76. Subd. 25-61, 543; 75, 
100; 75, 244; 113, 405; 119, 368; 128, 555; 144, 701. 
Subd. 26-71, 267; 138, 289. Subd. 28-76, 297; 81, 
233; 139, 525; 142, 69; 144, 707. Subd. 30.-82, 453. 
Subd. 32-60, 419; 69, 418; 71, 121; 79, 310; 81 .05; 
85, 502; 98, 660; 119, 56; 128, 398; 128, 631; 143, 
168. Subd. 33-81, 233; 123, 631; 126, 49. Subd. 
34-139, 389. Subd. 39-83, 483; 96, 110; 129, 389. 
Subd. 40-65, 54; 76, 652. 
Subds. 17, 18. Proceedings of courts: Ante, sec. 1908. 
Subd. 20. Ordinary course of business has been fol- 
lowed: Sec. 1960. 
Subd. 21. Note or bill imports a consideration.-A writ- 
ten instrument is presumptive evidence of a consideration: 
Civ. Code, sec. 1614. The burden of showing a want of 
con3i.deration sufficient to support an instrument lies with 
the party seeking to invalidate or avoid it: Civ. Code, 
sec. 1615; and see subd. 39 of this section. 
Subd. 31. Legitimacy: See Civ. Code, sec. 193. 
Other presuIDptions.-Transcript to shorthand notes is 
prima facie evidence: Sec. 273, ante; order of probate 
court for disclosure of propert.y of estate: Sec. 1460, ante; 
conveyance executed by executor, etc.: Sec. 1601, ante. 
Affidavits on sales of stock for deliquent assessments; 
Giv. Code, sec. 348. 
Affidavits and entries in partnership proceedings: Civ. 
Code, sees. 2471, 2485. . 
Protest of notary Is prima facie evidence: Pol. Code, 
sec. 795. 
Books and records of regiments, etc., and. proceedings 
are prima facie evidence: Pol. Code, sec. 1935. 
The secretary of the fire department, or fire company, 
must keep a record of all certificates of exemption or ac- 
tive membership, the date thereof a.nd to whom issued. 
Certificate of fire department is prima facie evidence of 
the facts therein stated: Pol. Code, sec. 3341. 
Surveys and maps of boundary lines are prima fade evl- 
dencs: Pol. Code, see. 3973. 
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CHAPTER V1. 


INDISPENSABLE EVIDENCE. 


I DI'T. Indiçensable evidence. what 
11968. To prove perjury and treason, more than one witness required. 
I 1969. Win to be in writing. 
I 1970. WHI, how revoked. 
I 1
1. Transfer of real property to be in writing. 

 1972. Last section not to extend to certain cases. 
I 1973. Agreement not in writing, when invalid. 
I 197.(. Representation 
f credit by writing. 



 1967. Indispensable evidence, what. The law makea 
certain evidence necessary to the validity of particular 
acts, or the proof ot particular facts. En. March 11, 1872. 


I 19ß8. To prove 
rjury and treason, more than one 
witness required.. Perjury and treason must be proved 
by testimony of more than cne witness. Treason by the 
testimony of two witnesses to the same overt act; and 
perjury by the testimony of two witnesses, or one wit- 
:Ress and corroborating circumstances. En. March 11, 1872. 
Cal. Rep. Cit. 103, 631; 104, 417; 118, 51; 118, 53; 118, 
64; 131, 257; 131, 260; 139, 601; 139, 6{)3; 1.4, 286; 
146, 117. 
Two witnesses-For probate of lost will: Ante, sec. 1339. 
I 1969. Will to be in writing. A last will and testament, 
except a nuncupative will, is invalid, unless it be in writ- 
ing and executed with such formalities as are required by 
law. When, therefore, such a will is to be shown, the 
instrument itself must be produced, or secondary evidence 
of its contents be given. En. March 11, 1872. Am'd. 
1873-4, 388. 
Lost or destroyed will-Probate of: Ante, sees. 1338- 
1341. 



 1970. WHI, how revoked. A written win cannot be 
revoked or altered otherwise than as provided in the Civil 
Code. En. March 11, 1872. Am'd. 1873-4, 388. 
Cal. Rep. Cit. 107, 5. 
Revocation or alteration of will: See Civ. Code, secs. 
1%.92 et seq. 
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 1971. Transfer of real property to be in writing. No 
estate or interest in real property, other than for leases 
for a term not exceeding one year, nor any trust or power 
over or concerning it, or in any manner relating thereto, 
can be created, granted, assigned, surrendered, or declared, 
otherwise than by operation of law, or a conveyance or 
other instrument in writing, subscribed by the party cre- 
ating, granting, assigning, surrendering, or declaring the 
same, or by his lav,rful agent thereunto authorized by 
writing. En. March 11, 1872. 
Cal. Rep. Cit. 64, 26; 70, 317; 76, 471; 78, 534; 80, 518; 
81, 207; 91, 398; 122, 427; 132, 322; 141, 228; 144, 
782. 
Scope of section-Application restricted by: Sec. 1972, 
post. 
Corresponding provisions: Civ. Code, sec. 1091. 
Real property-Estate, interest, etc., in: Compare post, 
sec. 1973, subd. 6. 
Trust: Civ. Code, sec. 852. 
Grant, etc.: Civ. Code, sec. 1053. 


I 1972. Last section not to extend to certain cases. 
The preceding section must not be construed to affect the 
power of a testator in the disposition of his real property 
by a last will and testament, nor to prevent any trust 
from arising or being extinguished by implication or opera- 
tion of law, nor to abridge the power of any court to com- 
pel the specific performan ce of an agreement, in case of 
part performance thereof. En. March 11, 1872. 

1973 Cal. Rep. Cit. 64, 26; 65, 509; 121, 44. 
A.rn'd. Specific performance: Civ. Code, sees. 3384 et seq. 
Þ.S14 


I 1973. Agreement not in writing, when invalid. In the 
following cases the agreement is invalid, unless the same 
or some note or memorandum thereof be in writing, and 
subscribed by the party charged, or by his agent. Evi- 
dence, therefore, of the agreement, cannot be received 
without the writing or secondary evidence of its contents: 
1. An agreement that by its terms is not to be performed 
within a year from the making thereof; 
2 A special promise to answer for the debt, default, or 
miscarriage of another, except in the cases provided for in 
section twenty-seven hundred and ninety-four of the Civil 
Code; 
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3. An agreement made upon consideration of marriage, 
other than a mutual promise to marry; 
4. An agreement for the sale of goods, chattels, or things 
in action, at a price not less than two hundred dollars, un- 
less the buyer accept and receive part of such goods and 
chattels, or the evidences, or some of them, of such things 
in action, or pay at the time some part of the purchase 
money; but when a sale is made by auction, an entry by 
the auctioneer in his sale-book, at the time of the sale, 
of the kind of property saId, the terms of sale, the price, 
aJIld the names of the purchaser and person on whose ac- 
count the sale is made, is a sufficient memorandum; 
fi. An a.greement for the leasing for a longer period 
than one year, or for the sale of real property, or of an 
interest therein, and such agreement, if made by an agent 
of the party sought to be charged, is invalid, unless the 
authority of the agent be in writing, subscribed by the 
party sought to be charged. En. March 11, 1872. 
CaI. Rep. Cit. 64, 26; 72, 144; 77, 282; 78, 534; 81, 207; 
91,398; 93.495; 105,519; 111,285. Subd.4-117, 
47. subd. 5-121, 44; 140, 159. 
Corresponding provision: Civ. Code, sec. 1624. 
Agreemen t for sale of goods, etc.-Corresponding provi- 
sion: Civ. Code, sec. 1739; auction sale: Civ. Code, sec. 
1798; Pol. Code, sec. 3292; agreement to manufacture: 
Civ. Code, sec. 1740. 
Parol evidence, when admissible to explain writing: 
Ante, sec. 1856. 
Guaranty to be in writing: Civ. Code, secs. 2793, 2794. 
Guaranty by executor: Ante, sec. 1612. 
Preventing contract being put into writing by fraud: 
See Civ. Code, sec. 1623. 


I 1974. Representation of credit by writing. No evi- 
dence is admissible to charge a person upon a representa- 
tion as to the credit of a third person, unless such repre- 
sentation, or some memorandum thereof, be in writing, and 
either subscribed by, or in the hand"\vriting of, the party 
to be charged. En. March 11, 1872. 
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CHAPTER VII. 


CONCLUSIVE OR UNANSWERABLE EVIDENC3. 


I 1978. Conclusive or unanswerable evidence. 



 1978. Conclusive or unanswerable evidence. No evi- 
dence is by law made conclusive or unanswerable, unless 
so declared by this code. En. March 11, 1872. 


TITLE III. 


OF THE PRODUCTION OF EVIDENCE. 
Chapter 1. By Whom to be Produced, 

 1981, 1982. 
II. Means of Production, 

 1985-1997. 
III. Manner of Production, 

 2002-205'. 


CHAPTER I. 


BY WHOM TO BE PRODUCED. 


I 1981. Evidence to be produced, by whom. 

 1982. Writing altered, who to explain. 



 1981. Evidence to be produced, by whom. The party 
holding the affirmative of the issue must produce the evi- 
dence to prove it; therefore, the burden of proof lies on 
the party who would be defeated if no evidence were given 
on either side. En. March 11, 1872. 
Cal. Rep. Cit. 68, 10; 81, 403;' 94, 175; 106, 697; 128, 
62; 137, 283; 140, .21; 14'ô, 430; 140, 432; 140, 439. 
Burden of proof: Ante, sec. 1869. 

 1982. Writing altered, who to explain. The party pro- 
ducing a writing as genuine which has been altered, or 
appears to have been altered, after its execution, in å part 
material to the question in dispute, must account for the 
appearance or alteration. He may show that the alteration 
was made by another, without his concurrence, or was 
made with the consent of the parties affected by It, or 
otherwise properly or innocently made, or that the altera- 
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tion did not change the meaning or language of the instru.. 
mente If he do that, he may give the writing in evidence, 
but not otherwise. En. March 11, 1872. 
Cal. Rep. Cit. 56, 214; 80, 265; 89, 616; 94, 361; 142, 205. 
Prac. Act, sec. 448. En. April 29, 1851. 


CHAPTER II. 


MEANS OF PRODUCTION. 


I 1985. Subpoena for wi tness defined. 
1 198e. Subpoena, how issued. 
19ß7. Subpoena, bow served. 
fi 1988. How, it witness be concealed. 

 1989. When a witness is compelled to a.tteÐd. 
11990. Person present compelled to testify. 

 1991. Disobe'd
nce. how punished. 

 1992. Forfeiture therefor. 
fi 1993. Warrant may issue to bring witness. when. 
A 1994. Contents of warrant. 

 19W If witness be a prisoner, how brought. 

 1996. On whose motion. 
I 1997. How examined. 



 1985. Sub,?oena for witness defined. The process by 
which the attendance of a witness is required is a sub- 
poena. It is a writ or order directed to a person and re- 
quiring his attendance at a particular time and place to 
testify as a witness. It may also require him to bring with 
him any books, documents, or other things under his con- 
trol, whieh he is bound by law to produæ in evidence. En. 
March 11, 1872. 
Cal. Rep. Cit. 126, 239. 
Prac. Act, sec. 402. En. April 29, 1851. Âm'd. 1855, 197. 


1986 
",'d. 
i.515 



 1986. Subpoena, how issued. The subpoena is issued 
as follows: 
1. To require attendance before a court, or at the trial 
of an issue therein, it is issued under the seal of the 
court before which the attendance is required, or in which 
the issue is pen-ding; 
2. To require attendance out of the court, before a jUdge, 
justice, or other officer authorized to administer oaths or 
take testimony in any manner under the laws of this state, 
it is issued by the judge, justice, or any other officer be- 
tore whom the attendance is required; 
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. '1'0 requIre attendance before a commissioner ap- 
pointed to take testimony by a court of a foreign country, 
or of the United States, or of any other state in the United 
States, or of any other district or county within this state, 
or before any officer or officers empowered by the laws of 
the United States to take testimony, it may be issued by 
any judge or justice of the peace in places wi thin their 
respective jurisdiction, with like power to enforce attend- 
ance; and" upon certificate of contumacy to saki court, to 
11unish contempt of their process, as such judge or justice 
could exercise if the subpoena directed the attendance ot 
the witness before their courts in a matter pending therein. 
En. March 11, 1872. 
Cal. Rep. Cit. 56, 599; 72, 511; 140, 219. Snbd. 2-64, 
401; 140, 14. Subd. 3-72, 282. 
Prac. Act, sec. 403. En. April 29, 1851. Am'd. 1859, 218; 
1866, 708. 


I 1987. Subpoena, how served. The service of a sub- 
poena is made by showing the original and delivering a 
copy, or a ticket containing its substance, to the witness 
personally, giving or offering to him at the same time, if 
demanded by him, the fees to which he is entitled for 
travel to and from the place designated, and one day's 
attendance there. The service must be made so as to 
allow the witness a reasonable time for preparation and 
travel to the place of attendance. Such service may be 
made by any person. En. March 11, 1872. 
Prac. Act, sec. 404. En. April 29, 1851. 
Costs where subpoena served by person other than 
sheriff: See post, Appendix, title Costs. 



 1988. How, if witness be concealed. If a witness is 
concealed in a building OT vessel. so as to prevent the 
service of a subpoena upon him, any court or judge, or any 
o:fI1cer issuing the subpoena, may, upon proof by affidavit 
of the concealment, and of the materiality of the witness, 
make an order that the sheriff of the county serve the 
subpoena; and the sheriff must serve it accordingly, and 
for that purpose may break into the building or vessel 
where the witness is concealed. En. March 11, 1872. 
Prac. Act, sec. 4:05. En. April 29, 1851. 
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I 1989. When a witness is compelled to attend. A wit- 
ness is not obliged to attend as a witness before any court, 
judge, justice, or any other officer, out of the county in 
which he resides, unless the distance be less than thirty 
miles from his place of residence to the place of trial. En. 
March 11, 1872. 
Cal. Rep. Cit. 66, 599; 140, 8. 



 1990. Person present compelled to testify. A person 
present in court, or before a Judicial officer, may be re- 
quired to testify in the same manner, as if he were in at- 
tendance upon a subpoena issued by such court or offi.cer. 
En. March 11, 1872. 

1991 Prac. Act, sec. 406. En. April 29, 1851. 
Ä.m'd. 
p.515 fi 1991. Disobedience, how punished. Disobedience to a 
subpoena, or a refusal to be sworn, or to answer as a wit- 
ness, or to subscribe an affidavit or deposition when re- 
quired, may be punished as a contempt by the court or 
officer issuing the subpoena or requiring the witness to be 
sworn; and if the witness be a pa.rty, his complaint or 
answer may be stricken out. En. :r.larch 11, 1872. 
Ca!. Rep. Cit. 56, 599; 72, 511; 78, 373; 84, 533; 88, 623; 
120, 42; 139, 472; 140, 8; 140, 12; 140, 13; 140, 14; 
140, 217; 140, 219; 140, 221; 144, 160. 
Prac. Act, sec. 409. En. April 29, 1851. 
Cal. Rep. Clt. 28, 298. 
Refusal to answer: Post, Bec. 2065. 
Contempt: Ante, sees. 1209 et seq. 

 1992. Forfeiture therefor. A wItness dIsobeying a 
subpoena also forfeits to the party alggrievoo the sum of 
one hundred dollars, and all damages which he may sus- 
tain by the failure of the witness to attend, which for- 
feiture and damages may be recovered in a civil action. 
En. IvIar.ch 11, 1872. 
Cal. Rep. CU. 135, 49; 135, 50; 136, 61. 
Prac. Act, sec. 410. En. April 29, 1851. 

 1993. Warrant may Issue to bring witness, when. In 
("ase of fanure of a witness to attend, the court or officer 
Issuing the subpoena, upon proof of the service thereof, 
and of the failure of the witness, may issue a warrant to 
the sherltr of the county to arrest the witness anrl bring 
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him before the court or officer where his attendance was 
requIred. En. l\iarch 11, 1872. 
Cal. Rep. Ci t. 116, 687. 
Prac. Act, sec. 411. En. April 29, 1851. 



 1994. Contents of warrant. Every warrant of com- 
mitment, Issued by a court or officer pursuant to this 
ehapter, must specIfy thereIn, partIcularly, the cause of 
the commItment, and if it be for refusing to answer a 
question, such question must be stated in the warrant. 
And every warrant to arrest or commit a witness, pursu- 
ant to thIs chapter, must be directed to the sheriff of the 
county where the witness may be, and must be executed 
by hIm in the sajrne manner as process Issued by the supe- 
rIor court. En. March 11, 1872. Am'd. 1880, 115. 



 1995. If witness be a prisoner, how brought. If the 
wItness be a prIsoner, confined in a jail or prIson within 
thIs state, an order for his examination in the prIson upon 
deposition, or for his temporary removal and production 
before a court or officer, for the purpose of beIng orally ex- 
amined, may be made as follows: 
1. By the court itself In whi'ch the action or ßpecial pro- 
ceeding Is pending, unless It be a justice's court. 
2. By a justice of the supreme court, or a judge of the 
superIor court of the county where the action or proceed- 
ing is pending, if pending before a justice's court, or be- 
fore a judge or other person out of court. En. March 11, 
1872. Am'd. 1880, 115. 
Prac. Act, sec. 412. En. April 29, 1851. 


A 1996. On whose motion. Such order can only be made 
on the motIon of a party, upon affidavit showIng the nature 
of the action or proceeding, the testimony expected fro.m 
the witness, and its materiality. En. March 11, 1872. 
Prac. A:ct, sec. 413. En April 29, 1851. 



 1997. How examined. If the witness be imprisoned 
in the county where the action or proceeding is pending, 
his production may be required. In all other cases his 
examination, when allowed, must be taken upon deposi- 
tion. En. March 11, 1872. 
Prac. Act, sec: 414. En. Apr
l 29, 1861. 
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CHAPTER III. 


MANNER OF PRODUCTION. 


Artfcle I. Mode of Taking the Testimony of Wi tnesse., I a 2002-2008. 
II. Anlda vita, 
 
 2009-2016. 
III. Depositlonfll, I 
 2019-2021. 
IV. Manner of Taking Depositions out of the State, 
 
 2024- 
2028. 
V. Manner of Taking Depositions in the State, 
 
 2031-2038. 
VI. General Rules of Examination, I 
 2042-2054. 


ARTICLE I. 


MODE OF TAKING THE TESTIMONY OF WITNESSES. 



 2002. Testimony, In what mod. taken. 

 2003. Affidavit defined. 
G 2004. A deposition defined. 

 2005. Oral examination defined. 
I 2006. Deposl tlon, how taken. 



 2002. Testimony, In what mode taken. The testimony 
of witnesses is taken in three modes: 
1. By affidavit; 
2. By depositIon; 
3. By oral examination. En. March 11, 1872. 
Cal. Rep. Cit. 87, 113. Subd. 1-129, 651. Subd. 3-129. 
663. 


,04- 
'\' ò · 

"\6 



 2003. Affidavit defined. An affidavit is a written 
declaration under oath, made wIthout notice to the adverse 
party. En. March 11, 1872. 
Affidavits: Post, sees. 2009 et seq. 

 2004. A deposition defined. A deposition i8 a written 
declaration under oath, made upon notice to the adverse 
party for the purpose of enabling him to attend and cross- 
examine. En. March 11, 1872. 
Cal. Rep. Cit. 77, 629. 
Depositions: Post, sees. 2019-2021; form of: Post, sec. 
2006. 



 2005. Oral Examination defined. An oral examina- 
tion is an examination in presence of the jury or tribunal 
which Is to decide the fact or act upon it, the testimony 
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being heard by the jury or tribunal from the lips of the 
witness. En. March 11, 1872. 
Cal. Rep. Cit. 77, 629; 132, 201. 
(fflneral rules of examination: Post, sees. 2042-2054. 



 2006. Deposition, how taken. Deposition must be 

2006 taken in the form of question and answer, and the word8 
Am'd. of the witness must be written down, un]ess the parties 
p. 516 agree to a different mode. En. March 11, 1872. 
Cal. Rep. Cit. 125, 115. 


ARTICLEIL 


AFFIDA VITS. 


1!009. For what purposes may be used. 
fi 201(). Evidence of publication, what. 
I roll. Filing esidence of publication. 
I 2012. Aflhla vits to be used in this state, before whom may be taken 
in this state. 
I 2013. Amda vit out of state. how taken. 

 2014. If made In a foreign country, before whom taken. 
I 2015. Certificate of the clerk, It taken before a judge of a eourt out 
of this sta.te. 


I 2009. For what purposes may be used. An affidavit 
may be used to verify a pleading or a paper in a special 
proceedi
gs, to prove the service of a summons, notice, or 
other paper in an action or special proceeding, to obtain 
a provisional remedy, the examination of a witness, or a 
stay of proceedings, or upon a motion, and in any other 
case expressly permitted by some other provision of this 
code. En. March 11. 1872. 
Cal. Rep. Cit. 129, 651; 141, 556; 142, 426. 
Affidavit: Post, sees. 2010, 2011. 



 2010. Evidence of publication, what. Evidence ot the 
publication of a document or notice required by law, or 
by an order of a court or judge to be published in a news- 
paper, may be given by the affidavit of the printer of the 
newspaper, or his foreman or principal clerk, annexed to 
a copy of the document or notice, specifying the times 
when anà the paper in which the publication was made. 
En. March 11, 1872. 
Cal. Rep. Cit. 91, 437; 97, 447; 131, 252. 
Atfidavit of :publication: Ante, sec. 413. 
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I 2011. Filing evidence of publication. If such affi- 
davit be made in an action or special proceeding pending 
in a court, it may be filed with the court or a clerk thereof. 
If not so made, it may be filed with the clerk of the county 
where the newspaper is printed. In either case, the ori- 
ginal affidavit, or a copy thereof, certified by the judge ot 
tbp. court or clerk having it in custody, is prima facie evi- 
dence of the facts stated therein. En. March 11, 1872. 
Am'd. 1873-4, 388. 
Cal. Rep. Cit. 88, 34; 131, 252. 


I 2012. Affidavits to be used in this state, before whom 
may be taken in this state. An affidavit to be used before 
any court, judge OT officer of this state, may be taken be- 
tore any judge or clerk of any court, or any justice of the 
peace or notary public in this state. En. March 11, 1872. 
Ca.!. Rep. Cit. 56, 465; 128, 420; 128, 421. 
Prac. Act, sec. 424. En. April 29, 1851. 
Persons authorized to take affidavits: Ante, sec. 179, 
subd. 3. 



2012 
Am'd. 
P.516 


I 2013. Affidavit out of state, how taken. An affidavit 
taken in another state of the United States, to be used in 
this state, may be taken before a commissioner appointed 
by the governor of this state to take affidavits and depo- 
sitions in such other state, or before any notary publ1c 
in another state, or before any judge or clerk of 8. court of 
record having a seal. En. March 1L 1872. Am'd. 1873-4, 
389. 
Pra.c. Ac
 sec. 425. En. April 29, 1851. 



 2û14. If made in a foreign country, before whom 
taken. An affidavit taken in a foreign country to be used 
in this state, may be taken before an embassador, minister, 
consul, vice-consul, or consular agent of the United States, 
or before any judge of a court of record having a seal, in 
such foreign country. En. March 11, 1872. Am'd. IH73-4, 
389. 
Prac. Act, sec. 426. En. April 29, 1851. 
I 2015. Certificate of the clerk, if taken before a judge 
of a court out of this state. When an affidavit is taken 
before a judge or a court in another state, or in a foreign 
country, the genuineness of the signature of the judge, 
the existence of the court and the fact that such judge is 
a member thereof, must be certified by the clerk of the 
court, under the seal thereof. En. March 11, 1872. 
Prac. Act, sec. 427. En. April 29, 1851. 
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ARTICLE IIL 
DEPOSITIONS. 

 201t. Deposition, when used. 

 20
. Testimony of a witness out of the state when takon. 
I 2021. In the &tate, when taken. · 



 2019. Deposition, when user!. In all cases other than 
those mentioned in section two thousand and nine, where 
a written declaration under oath is used, it must be a depo- 
sition as prescribed by this code. En. March 11, 1872. 
Cal. Rep. Oit. 83, 32. 
Prac. Act, see. G20. En. April 29, 1851. 



 2020. Testimony of a witness out of the state, when 
taken. The testimony of a witness out of the state may 
be taken by deposition, in an action, at any time after the 
service of the summons or the appearance of the defend- 
ant; and, in a special proceeding, at any time after a ques- 
tion of fact has arisen therein. En. March 11, 1872. 
Cal. Rep. Cit. 140, 8. 
Prac. Act, sec. 432. En. April 29, 1851. 
Manner of taking depositions out of the state: Sees. 
2024 et seq. 



 2021. In the state, when taken. The testimony of a 
witness in this state may be taken by deposition In an 
action at any time after the service of the summons or 
the appearance of the defendant, and in a special pro- 
ceeding after a question of fact has arisen therein, in the 
following cases: 
1. When the witness is a party to the action or proceed- 
ing, or an officer or member of a corporation which is a 
party to the action or proceeding, or a person for whose 
immediate benefit the action or proceeding is prosecuted 
or defended; . .. 
2. When the witness resides out of the county in whIch 
his testimony is to be used, or resides in the county but 
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more tlÍan fifty miles distant from the place of trial or 
hearing by the nearest usual traveled route; 
3. When the witness is about to leave the county where 
the action is to be tried! and will probably continue absent 
when the testimony is required; 
4. When the witness, otherwise liable to attend the trial, 
is nevertheless too infirm to attend; 
5. When the testimony is required upon a motion, or in 
any other case where the oral examination of the witness 
Is not required; 
6. When the witness is the only one who can establish 
facts or a fact material to the issue; provided, that the 
deposition of such witness shall not be used if his presence 
can be procured at the time of the trial of the cause. En. 
March 11, 1872. Am'd. 1875-6, 105; 1877-8, 112; 1905, 137. 
Ca.!. Rep. Cit. 56, 599; 83, 32; 140, 8; 140, 420. Subd. 
1-74, 47; 117, 49. Subd. 2-63, 370; 74, 47. Subd. 
2-74, 47. Subd. 4-74, 47. Subd. 5-129, 563. 
Prac. Act, see. 428. En. April 29, 1851. 
Ca1. Rep. Cit. 3, 91. 
Ðepositl<>n: Mode of taking: 'Sec. 2006; who may take: 

c. 179, subd. 3; in this state, manner of tAking : Sees. 
2031 et seq. 



2022 
Enact 
p.516 


ARTICLE IV. 



2023 
Enact. 
p.517 


:MANNER OF TAKING DEPOSITIONS OUT OF THE B'rATW. 


I 
u. How taken. Justice' 8 court. To whom directed. 
A 2025. Proper InterrogatorIes may 'be prepared. or may be waived by 
the partIe.-. 

 2025%. On oral Interrogatories. 

 2026. Authorities and duties of commissioner. 
A 2027. Trial, when postponed for reason ot. nonretum of commLsston. 
I 
28. Deposition, by whom used. 



 2024. How taken. Justice's court. To whom di- 
rected. The deposition of a witness out of this state may 
2024 
be taken upon a commission issued froD1 the court under Am'd 
the seal of the court, upon an order of the court or a jUdge p. 517 
or a justice thereof, on the application of either party, 
upon five days' previous notice to the other. If the court 
be a justice's court, the commission shall have attached to 
It a certificate, under seal by the county clerk of sueh 
Code Clvtl P1-oc.-47 
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county, to the effect that the person issuing the same was 
an acting justice of the peace at the date of the commis- 
sion. If issued to any place within the United 'States, it 
may be directed to a person agreed upon by the parties, 
or if they do not agree, to any judge or justice of the 
peace or commissioner selected by the court or judge or 
justice issuing it. If issued to any country out of the 
United 'Btates, it may be directed to a minister, embas- 
sador, consul, vice-consul, or consular agent of the United 
States in such country, or to any person agreed upon by 
the parties. En. March 11, 1872. Am'd. 1873-4, 389; 1880, 
115; 1891, 61. 
Prac. Act, sec. 433. En. April 29, 1851. 



2025 
Am'd. 
P.517 I 2025. Proper Interrogatories may be prepared, or may 
a>e waived by the parties. Such proper interrogatories, 
direct and cross, as the respective parties may prepare 
to be settled if the parties disagree as to their form, by 
the judge or officer granting the order for the commis- 
sion, at a day fixed in the order, may be annexed to the 
commission; or, when the parties agree to that mode, the 
examination may be without written interrogatories. En. 
March 11, 1872. 
Prac. Act, sec. 434. En. April 29, 1861. 
Interrogatories--question and answer in 'depositions: 
Ante, sec. 2006. 


I 2025
. On oral Interrogatories. When a party shall 
desire to take the evidence of a nonresident witness, to 
be used in any cause pending in this state, the party de- 
siring the same (or where notice shall have been given 
that a commission to take the testimony of a nonresident 
witness will be applied for, the opposite party, upon giving 
the other three days' notice in writing of his election so 
to do), may have a commission directed in the same 
manner as provided in section two thousand and twenty- 
four Code of Civil Procedure, to take such evidence, upon 
interrogatories to be propounded to the witness orally; 
upon the taking of which each party may appear before 
the commission, in person or by attorney, and interrogate 
the witness. 'rhe party desiring such testimony shall give 
to the other the following notice of the time and place of 
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taking the same, to wit: ten days, and one day in addition 
thereto (Sundays included) for every three hundred miles' 
tra vel from tlJ e place of holding the court to the place 
where such deposition is to be taken. 
When a party to a suit shall give the opposite party 
notice to take a deposition upon oral interrogatories, and 
shall fail to take the same accordingly, unless such failure 
be on account of the nonattendance of the witness, not 
occasIoned by the fault of the party giving the notice, or 
some other unavoidable cause, the party notified, if he 
shall attend himself or by attorney, agreeably to the 
notice, shan be entitled to two dollars per day for each 
day he may attend under such notice, and to six cents per 
mile for every mile that he shall nec
sarily travel in go- 
ing to and returning from the place designated to take the 
deposition, to be alIo,,-ed by the court where the suit is 
pending and for which execution may issue. En. Stats. 
1903, 351. 


I 2026. Authorities and duties of commissioner. The 
commission must authorize the commissioner to admin- 
2026 
tster an oath to the witness, and to take his deposition in Am'd. 
answer to the interrogatories, or when the examination is p. 518 
to be without interrogatories, in respect to the question 
in dispute, and to certify the deposition to the court, in a 
sealed envelope, directed to the clerk or other person 
designated or agreed upon, and forwarded to him by mail 
or other usual channel of conveyance. En. March 11, 
1872. 
Prac. Act, sec. 4:35. En. April 29, 1851. 
Certificate: Post, sec. 2032. 



 2021. Trial, when postponed for reason of nonreturn 
of commission. A trial or other proceeding must not be 
postponed by reason of a com mission not returned, ex.. 
cept upon eVIdence, satisfactory to the court, that the 
testimony of the witness is necessary, and that proper dili- 
gence has heen used to obtain it. En. March 11, 1872. 
Prac. Act, sec. 436. En. April 29, 1&51. 



 2028. Deposition, by whom used. The deposition men- 
tioned in this article may be used by either party on the 
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trial or other proceeding against any other party giVIng 
or receiving the notice, subject to all just exceptions. 
En. March 11, 1872. 
Cal. Rep. Cft. 133, 477. 
Compare with sec. 2034, post. 



2029 
Enact. 
p.518 
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ARTICLE V. 


MANNER OF TAKING DEPOSITIONS IN THIS STATE. 



 2031. Depositions may be taken before a Judge. etc., upon notice to 
the adverse party. 

 2032. Manner of taking depositions. Hay be usoo by either party 
on the trial. 

 2033. When deposition excluded. 

 2()34. A deposition once taken may be read at any time. 

 2-035. Deposition in this state to be used in other states. 

 2036. How to procure witness upon commission. 

 2()37. How, it no commission. 

 2038. Deposition, how taken. 



 2031. Depositions may be taken before a judge, etc., 
upon notice to the adverse party. Either party may have 
the deposition taken of a witness in this state, in either of 
the cases mentioned in section two thousand and twenty- 
one, before a judge or officer authorized to administer 
oaths, on serving upon the adverse party previous notice 
of the time and place of examination, together with a copy 
of an affidavit, showing that the case is within that sec- 
tion. Such notice must be at least five days, adding also 
one day for every twenty-five miles of the distance of the 
place of examination from the residence of the person to 
whom the notice is gíVtD, unless, for a cause shown, a 
judge, by order, prescribed a shorter time. When a 
shorter time is prescribed, a copy of the order must be 
served with the notice. En. March 11, 1872. 
Cal. Rep. Cit. 66, 391; 140, 8; 140, 13; 140, 22û. 
Prac. Act, sec. 429. En. April 29, 1851. Am'd. 1859 
, 
218. 
Cal. Rep. Cit. 3, 97; 35, 97. 
Subpoena. issuing to t.ake testimony before notary: 
Ante, sec. 1986, subd. 2. 

 2032. Manner of taking depositions. May be used by 
either party on the trial. Either party may attend the 
examination and put such questions, direct and cross, as 
may be proper. The deposition, when completed, must be 
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carefully read to the witness and corrected by him in any 
particular, if desired; it must then be subscribed by the 
witness, certified by the judge or officer taking the depo- 
sition, inclosed in an envelope or "Trapper, sealed and 
directed to the clerk of the court in which the action is 
pending, or to such person as the parties in writing may 
agree upon, and either delivered by the judge or officer to 
the clerk or such person, or transmitted through the mail, 
or by some safe private opportunity; and thereupon such 
deposition may be used by either party upon the trial or 
other proceeding against any party giving or receiving the 
notice, subject to all legal exceptions; but if the parties 
attend at the examination, no objection to the form of an 
· interrogatory shan be made at the trial, unless the same 
was stated at the time of the examina.tion. If the deposi- 
tion be taken under subdivisions two, three, and four, of 
section two thousand and twenty-one, proof must be made 
at the trial that the witness continues absent or infirm, 
or is dead. The deposition thus taken may be also read in 
case of the death of the witness. En. March 11, 1872. 
Cal. Rep. Cit. 63, 370; 74, 47; 74, 48; 117, 
9; 121, 152; 
125, 114; 129, 24; 133, 477; l
O, 8; 140, 13; 140, 220. 
Prac. Act, sec. 430. En. April 29, 1851. 
Cal. Rep. Cit. 3, 97. 
Depositions must be in the form of question and answer, 
unless otherwise agreed: Ante, sec. 2006. 
Notice: Post, sec. 2033. 


1 203 3 
tep\'d 
. 518 . 
 2033. When deposition excluded: Notwithstanding 
P the taking of a deposition, it may be excluded from the 
case upon proof that sufficient notice was not given to the 
party against whom 1t is offered to en
ble him to attend 
the taking thereof, or that the taking was not in all re- 
spects fair. En. March 11, 1872. 
Cal. Rep. Cit. 68, 621; 140, 8; 140, 220. 


2034 

ep\'d. 
13. 518 



 2034. A d
osJtion once taken may be read at any 
ti me. When a deposition has been once taken, It may 
be real(} by either party in any stage of the same action 
or proceeding, or in any other action between the same 
parties upon the same subject, and is then deemed the 
evidence of the party reading it. En. March -11, 1872. 
Cal. Rep. Cit. 65, 552; 80, 254; 83, 32; 133, 477; 140, 8. 
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Prac. Act, sec. 431. En. April 29, 1851. 
Cal. Rep. Cit. 8, 579. 
Reading deposition-in another action: See. 2028. 


fi 2035. Deposition in this state to be used In other 
sta tes. Any party to an action or special proceeding in a 
eourt, or before a judge, of a sister state, may obtain the 
testimony of a witness residing in this state, to be used 
in such 3.JCtion or proceeding, in the cases mentioned in 
t he next two sections. En. March 11, 1872. 

2036 Cal. Rep. Cit. 140, 3. 
Am'd. 
p. 518 
 2036. How to procure witness upon commission. If I 
a commission to take such testimony has been issued from 
t.he court, or a judge thereof, before which such action or 
proceeding is pending, on producing the commission to a 
judge of the superior court, with an affidavit satisfactory 
to him of the materiality of the testimony, he may issue 
a subpoena to the witness, requiring him to appear and 
testify before the commissioner named in the commission, 
at a specified time and place. En. March 11, 1872. Am'd. 
1880, 115. 

2037 Cal. Rep. Cit. 140, 3. 
Am'd. Subpoena: Ante, secs. 1985 et seq. 
p.518 


fi 2037. How, if no commission. If a commission has 
not been issued, and it appear to a judge of the superior 
court, or to a justice of the peace, by affidavit satisfactory 
to him: 
1, That the testimony of the witness is material to either 
party. 
2. That a commission to take the testimony of such wit- 
ness has not been issued. 
3. That, according to the law of the state where the 
action or special proceeding is pending, the deposition of 
a witness taken under such circumstances, and before 
such judge or justice, will be received in the action or 
proceeding; he must issue his subpoena requiring the wit- 
ness to ap;pear and testify before him at a specifi
 time 
and plaiCe. En. March 11, 1872. Am'd. 1880, U5. 
Cal. Rep. Cit. 140, 3. 
I 2038. Deposition, how taken. Upon the appearance 
of the witness, the judge or ju.stice must cause his testi- 
mony to be taken in writing, and must certify and trans- 
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mit the same to the court or judge before whOJn1 the action 
or proceooing is pending, in su-ch manner as the law of 
that state requires. En. March 11, 1872. 
Cal. Rep. Cit. 

 116; lW. 3. 


ARTICLE VL 


GENERAL RULES OF EXAMINATION. 


I 200. Order of proof, how regulated. 
I 2043. Witnesses Dot under examination may be excluded. 

 204.. Court may control mode of interrogation. 
I
. Direct and cross-examination define'd. 
I 2046. LeaÆng question defined. 

 20.7. When witness ma.y refresh memory from -notes. 

 2048. Cross-examination, as to what. 
i 2O-i9. Party producing witness, how tar may Impeach his credit. 
I 2050. Witness, how examined. When re-examined. 

 2051. How impeached. 

 2052. Same. 

 2053. ETidence of good cha.ra..cter, when allowed. 
I 206-i. Writing shown to witness may be Inspected by adverse party. 


I 2042. Order of proof, how regulated. The order ot 
proof must be regulated by the sound discretion of the 
court. Ordinarily, the party beginning the case must 
exhaust his evidence before the other party begins. En. 
March 11, 1872. 
Cal. Rep. Cit. 94, 130; 123
 408. 
Order of proof, reopening case, rebuttal: Ante, sec. 607. 


;2043 

m'd. 
). 519 


I 2043. Witnesses not under examination may be ex.. 
cluded. If either party requires it, the judge may exclude 
from the courtroom any witness of the adverse party, 
not at the time under examination, so that he may not 
hear the testimony of other witnesses. En. March 11, 1872. 


I 2044. Court may control mode of interrogation. The 
court must exercise a reasonable control over the mode of 
interrogation, so as to make it as rapid," as distinct, as 
little annoying to the witness, and as effective for the 
extraction of the truth as may be; but subject to this rule 
-the parties may put such pertinent and legal questions as 
they see fit. The court, however, may stop the produc- 
tion of further evillence upon any particular point when 
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the evidence upon it is already so full as to preclude rea- 
sonable doubt. En. March 11, 1872. 
Cal. Rep. Cit. 63, 68; 72, 60. 
Duty to answer and protection of witness: Post, secs. 
2065, 2066. 


I 2045. Direct and cross-examination defined. The ex. 
amination of a witness by the party producing him 18 
denominated the direct examination; the examination of 
the same witness, upon the same matter, by the adverse 
party, the cross-examination. The direct examination 
must be completed before the cross-examination begins, 
unless the court otherwise direct. En. March 11, 1872. 


fi 2046. Leading question defined. A question which 
suggests to the. witness the answer which the examining 
party desires, is denominated a leading or suggestive ques- 
tion. On a direct examination, leading questions are not 
allowed, except in the sound discretion of the court, under 
special circumstances making it aptpear that the interests 
of justice require it. En. March 11, 1872. 
Cal. Rep. Oit. 63, 68; 72, 60; 76, 349. 


A 2047. When witness may refresh memory from notes. 
A witness is allowed to refresh his memory respecting a 
fa.ct, by anything written by himself or under his direc- 
tion at the time when the fact occurred or immediately 
thereafter, or at any other time when the fact was fresh in 
bis memory and he lrnew that the same was correctly 
stated in the writing. But in such case, the writing must 
be produced and may be seen by the adverse party, who 
may, if he choose, cross-examine the witness upon it, and 
may read it to the jury. So, also, a witness may testify 
from such a writing, though he retain no recollection of 
the particular facts, but such evidence must be received 
with caution. En. March 11, 1872. 
Cal. Rep. Cit. 64, 490; 68, 112; 78, 209 i . 77, 216; 96, 465; 
97, 227; 98, 132; 101, 104; 111, 69; 16, 218; 131, 480; 
132, 39; 138, 488. 
Inspection of writing shown to witness: Post sec. 2054. 


fi 2048. Cross-examination, as to what. The opposite 
party may cross-examine the witness as to any facts stated 
in his direot examination or connected therewith, and in 
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ßO doing may put leading questions, but if he examine him 
as to other matters, such examination is to be subject to 
the same rules as a direct examination. En. March 11, 
1872. 
Cal. Rep. Cit. 66, 604; 69, 172; 79, 408; 110, 418; 116, 
211; 148, 162; 145, 129. 
Stopping further testimony: Ante, sec. 2044. 
I 2049. Party producing witness, how far may impeach 
his cred It. The lJarty producing a witness is not allowed 
to impeach his credit by evidence of bad character, but 
he may contradict him by other evidence, and may also 
show that he has made at other times statements incon- 
sistent with his present testimony, as provided in section 
two thousand and fifty-two. En. March 11, 1872. 
Ca!. Rep. Cit. 68, 586; 68, 588; 69, 172; 80, 161; 111, 
623; 118, 676; 134, 619; 141, 532. 


I 2050. Witness, how examined. When re-examined. 
A witness once examined cannot be re-examined as to the 
Bame matter without leave of the court, but he may be 
re-examined as to any new matter upon which he has been 
examined by the adverse party. And after the examina- 
tIons on both sides are once concluded, the witness cannot 
be recalled without leave of the court. Leave is granted 
or withheld, in the exercise of a sound discretion. En. 
March 11, 1872. 
Cal. Rep. Cit. 94, 512; 105, 319; 141, 246. 
Recalling witness-discretion of court: Sec. 607, 8ubd. 8. 
fi 2061. How Impeached. A witness may be impeached 
by the party against whom he was called, by contradictory 
evidence, or by evidence that his general reputation for 
truth, honesty, or integrity is bad, but not by evidence of 
particular wrongful acts, except that it may be shown by 
the examination of the witness, or the record of the judg- 
ment, that he has been convicted of a felony. En. March 
11, 1872. 
Cal. Rep. Cit. 48, 338; 50, 234; 50, 235; 61, 600; 57, 
578; 57, 674; 58, 214; 60, 413; 64, 163; 65, 134; 65, 
551; 65, 625; 68, 103; 70, 229; 71, 196; 75, 888; 76, 
196; 79, 673; 81, 105; 81, 117; 86, 490; 87, 114; 96, 
180; 99, 442; 100, 482; 108, 607; 118, 87; 118, 624: 
116, 687; 118, 110; 118, 111; 119, 271; 121, 669; 
123, 358; 124, 657; 125, 134; 125, 135; 125, 136; 
133, 20; 184, 204; 134, 307; 134, 856; 184, 492; 142, 
294; 143, 127; 146, 122; 147, 786; 147, 787. 




 
 2052-2054 


MANNER OF PRODUCTION. 


741 


Good character, showing after impeachment: Post, sec. 
2053. 
Falsus in uno falsus in omnibus: Post, sec. 2061. 



 2052. Same. A witness may also be impeached by 
evidence that he has made, at other times, statements 
inconsistent with his present testimony; but before this 
can be done the statements must be related to him, with 
the circumstances of times, places, and persons present, 
and he must be asked whether he made such statements, 
and if so, allowed to explain them. If the statements be 
in writing, they must be shown to the witness before any 
question is put to him concerning them. En. March 11, 
1872. 
Cal. Rep. Clt. 56, 6; 58, 217; 60, 413; 65, 181; 6ð, 180; 
68, 586; 68, 588; 69, 172; 74, 893; 76, 196; 80, 161: 
99, 302; 99, 334; 111, 628; 114, 65; 1i6, 79; 118, 
220; 118, 675; 120, 175; 120, 176; 120, 666; 120, 666; 
122, 17; 122, 566; 125, 186; 188, 20; 134, 857; 134, 
492; 136, 860; 138, 42; 189, 167; 189, 161; 140, 166; 
141, 244; 141, 582; 148, 127; 145, 775; 145, 776. 



 2053. Evidence of good character, when allowed. 
Evidence of the good character of a party is not admissI- 
ble in a civil action, nor of a witness in any action, until 
the character of such party or witness has been Im- 
peached, or unless the issue involves his character. En. 
March 11, 1872. 

2054 Cal. Rep. Oit. 50, 234; 65, 184; 110, 417. 
Am'd. 
p.519 



 2054. Writing shown to witness may be Inspected by 
adverse pat'ty. Whenever a writing is shown to a witness, 
it may be inspected by the opposite party, and if proved 
by the witness must be read to the jury before his testi- 
mony is closed, or it cannot be read except on recalling 
the witness. En. l\Iarch 11, 1872. 
Cal. Rep. Cit. 62, 145; 140, 204. 
Writing to refresh memory: Ante, lee. 204'1. 
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TITLE IV. 
OF THE EFFECT OF EVIDENOE. 


I 2001. Jury judges of effect of evidence, but to be instructed on cer- 
ta.in potu U5. 

 2061. Jury judges of effect of evidence, but to be in- 
structed on certain poi nts. The jury, subject to the con- 
trol of the court, in the cases specified in this code, are 
the judges of the effect and value of evidence addressed 
to them, except when it is declared to be conclusive. 
They are, however, to be instructed by the court on all 
proper occasions: 
1. That their power of jUdging of the effect of evidence 
is not arbitrary, but to be exercised with legal discretion, 
and in subordination to the rules of evidence; 
2. That they are not bound to decide in conformity with 
the declarations of any number of witnesses, which do not 
produce conviction in their minds, against a less number 
or against a presumption or other evidence satisfying 
their minds; 
3. That a witness false in one part. of his testimony is 
to be distrusted in others; 
4. That the testimony of an accomplice ought to be 
viewed with distrust, and the evidence of the oral admis- 
sions of a party with caution; 
5. That in civil cases the affirmative of the issue must 
be proved, and when the evidence is contradictory the de- 
cision must be made according to the preponderance of 
evidence; that in criminal cases guilt must be established 
beyond a reasonable doubt; 
6. That evidence is to be estimated not only by its Ol;\
n 
intrinsic weight, but also according to the evidence which 
it i
 in the power of one side to produce, and of the other 
to contradict; and, therefore, 
7. That if weaker and less satisfactory evidence is of- 
fered, when it appears that stronger and more satisfactory 
was within the power of the party, the evidence offered 
should be viewed with distrust. En. March 11, 12S. 2. 
Cal. Rep. Cit. 50, 633; 60, 148; 66, 185; 67, 403; 71, 
397; 76, 196; 79, 692; 80, 603; 84, 456; 96, 181; 
105, 523; 111, 14; 115, 12; 115, 14; 125, 519; 141, 
231; 141, 232; 141, 233; 141, 613; 143, 393; 144, 254. 
Subd. 2-122, 179; 142, 655; 144, 36. Subd. 3-53, 
355; 53, 494; 69, 238; 73, 515; 84, 583; 119, 507; 
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121, 163; 126, 4; 131, 233; 134, 184; 138, 45; 138, 
698; 141, 492; 143, 127. Subd. 4-95, 297; 98, 279; 
111, 13; 119, 332; 121, 670; 131, 258; 143, 391; 144, 
253. Subd. 5--55, 404; 56, 603; 65, 530; 80, 584; 
84, 33; 134, 488; 136, 414. Subd. 6-120, 563; 122, 
591; 122, 592; 144, 63. Subd. 7-122, 591. 
Province of jury-questions of fact: Post, sec. 2101. 
Credibility of witnesses, jury judges of: Sec. 1847, ante. 
Province of court: Compare sec. 608, ante, and sec. 
2102, post. 
Admissions: Ante, sec. 1870, subd. 2. 


TITLE V. 
OF THE RIGHTS AND DUTIES OF WITNESSES. 

 2064. 
t 2065. 

 2066. 

 2067. 


Wi tnesses bound to attend when subpoenaed. 
Witnesses bound to answer questions. 
Right of witnesses to protection. 
Witnesses protected !rom arrest when attending, or going or 
returning. 
Arrest to be made void, and party making a.n-eat liable, etc. 
To make affida. vi t If arrested. 
Court to dischar
e witness from arrest. 



2064
 2068. 
A ' d 
 2069. 
m 
 MO. 
p.519 

 2064. Witnesses bound to attend when subpoenaed. 
A witness, served with a subpoena, must attend at the 
time appointed, with any papers under his control required 
by the subpoena, and answer all pertinent and legal ques- 
tions; and, unles5 sooner discharged, must remain until 
the testimony is closed. En. March 11, 1872. 
Prac. Act, sec. 407. En. April 29, 1851. 
Subpoena: Ante, secs. 1985, 1991. 
Answering questions: Post, sec. 2065. 
Witnesses-competency, etc.: Ante, sees. 1878-1884. 
Examination, impeachment, refreshing memory, etc.: 
Ante, secs. 2042-2054. 
Power to compel attendance: Ante, secs. 128, 177. 
Change of place of holding court, effect of: Ante, sec. 
143. 
Contempt: Ante, sees. 1209 et seq. 



 2065. Witnesses bound to answer questions. A wit- 
ness must answer questions legal and pertinent to the 
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matter in issue, though his answer may establish a claim 
against himself; but he need not give an answer which 
will have a tendency to subject him to punishment for a 
felony; nor need he give an answer which will have a 
direct tendency to degrade his character, unless it be to 
the very fact in issue, or to a fact from whIch the fact In 
issue would be presumed. But a witness must answer as 
to the fact of his previous conviction for felony. En. 
March 11, 1872. 
Ca.l. Rep. Cit. 71, 239; 129, 470; 145, 90. 
Prac. Act, sec. 408. En. April 29, 1851. 
Cal. Rep. Cit. 3, 249; 7, 185. 
Contempt: Ante, secs. 1209 et seq. 



 2066. Right of witnesses to protection. It is the right 
of a witness to be protected from irrelevant, improper, or 
insulting questions, a.nd from harsh or insulting demeanor; 
to be detained only so long as the interests of justice re- 
quire it; to be examined only as to matters legal and 
pertinent to the issue. En. March 11, 1872. 
Cat Rep. Cit. 71, 239; 76, 196; 116, 212; 145, 91. 
Compare sec. 2044. 
Detention of witness-unreasonable, constitutional pro- 
hibition of: See Const. Ca1., art. 1, sec. 6. 



 2067. Witnesses protected from arrest when attending 
or going or returning. Every person who has been, in good 
faith, served with a subpoena to atttend as a witness before 
a court,' judge, commissioner, referee, or other person, in 
a case where the disobedience of the witness may be pun- 
ished as a contempt, is exonerated from arrest in a cIvil 
a.ction while going to the place of attendance, necessarily 
remaining there and returning therefrom. En. March 11, 
1872. 
Prac. Act, sec. 415. En. April 29, 1851. 



 2068. Arrest to be made void, and party making arrest 
liable, etc. The arrest of a witness, contrary to the pre- 
ceding section, is void, and when willfully made, is a con- 
temDt of the court; and the person making it is responsi- 
ble to the witness arrested for double the amount of the 
damages which may be assessed against him, and is also 
liable to an action at the suit of the party serving the wit- 
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ness with a subpoena, for the damages sustained by him in 
consequence of the arrest. En. March 11, 1872. 
Prac. Act, sec. 416. En. April 29, 1851. 
Contempt of court: Ante, sees. 1209 et seq. 



 I 

I 



 2069. To make affidavit if arrested. An officer Is not 
liable to the party for making the arrest in ignorance of 
the facts creating the exoneration, but is liable for any 
subsequent detention of the party, if such party claim the 
exemption and make an affidavit stating; 
1. That he has been served with a sUbpoena to attend 
as a witness before a court, officer, or other person, speci- 
fying the same, the place of attendance, and the action 
or proceeding in which the subpoena was issued; and, 
2. That he has not thus been served by his own pro- 
curement, with the intention of avoiding arrest; 
3. That he is at the time going to the place of attend- 
ance, or returning therefrom, or remaining there in obe- 
dience to the subpoena. 
The affidavit may be taken by the officer, and exonerates 
him from liability for discharging the witness when ar- 
rested. En. March 11, 1872. 



 
) 



2070 
Am'd. 
 2070. Court to discharge witness from arrest. The 
p. 519 court or officer issuing the subpoena, and the court or om- 
cer before whom the attendance is required, may discharge 
the witness from an arrest made in violatIon of section two 
thousand and sixty-seven. If the court have adjourned 
before the arrest, or before application for the discharge, 
a judge of the court may grant the discharge. En. March 
11, 1872. Am'd. 1880, 116. 
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TITLE VI. 


OF EVIDENCE IN PARTICULAR CASES, AND MiS- 
CELLANEOUS AND GENERAL PROVISIONS. 


Chapter I. 
II. 
III. 
IV. 


Evidence in Particular Cases, 

 2074-2079. 
Proceedings to Perpetuate Testimony
 

 2U83- 
2089. 
Administration of Oaths and Affirmations, 


 2093-2097. 
General Provisions, 

 2101-2104. 


CHAPTER I. 


EVIDENCE IN PARTICULAR CASES. 


I 2074. An offer equivalent to payment. 

 2075. Whoever pays entUtled to receipt. 

 2076. Objections to tender must be specifted. 

 2077. Rules for construing ùescripUon of lands. 

 2078. CompromIse offer of no avail. 

 2079. In action for dIvorce, admission not l!Iufficlent. 



 2074. An offer equivalent to payment. An offer In 
writing to pay a particular sum of money, or to dellver a 
written instrument or specific personal property, is, if not 
accepted, equivalent to the actual production and tender 
of the money, instrument, or property. En. March 11, 1872. 
Cal. Rep. Ci t. 90, 585; 137, 382. 
Offer to compromise: Secs. 997, ante, 2078, post. 
Offer of performance: See Civ. Code, secs. 1485 et seq. 

 2075. Whoever pays entitled to receipt. Whoever 
pays money, or delivers an instrument or property, is en- 
titled to a receipt therefor from the person to whom the 
payment or delivery is made, and may demand a proper sig- 
nature to such receipt as a condition of the payment or de- 
livery. En. March 11, 1872. 
Debtor entitled to: Civ. Code, sec. 1499. 
I 2076. Objections to tender must be specified. The 
person to whom a tender is made. must, a.t the time, 
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specIfy any objection he may have to the money, instru- 
ment. or property, or he must be deemed to have waived it; 
and if the objection be to the amount of money, the terms 
of the instrument, or the amount or kind of property, he 
must specify the amount, terms, or kind which he requires, 
or be precluded from objecting afterward. En. March 11, 
1872. 
Cal. Rep. Cit. 67, 88; 79, 43; 89, 263; 119, 102; 122, 322; 
124, 39; 128, 213; 137, 288; 137, 382; 137, 383. 
Objections must be stated: Civ. Code, sec. 1501. 



 2077. Rules for construing description of lands.. Thð 
following are the rules for construing the descriptive part 
of a conveyance of real property, when the construction 18 
doubtful and there are no other sufficient circumstances to 
determine it: 
1. Where there are certain definite and ascertained par- 
ticulars in the description, the addition of others which are 
indefinite, unknown, or false, does not frustrate the con- 
veyance, but it is to be construed by the first mentioned 
particulars. 
2. When permanent and visible or ascertained bounda- 
ries or monuments are inconsistent with the measurement, 
either of lines, angles, or surfaces, the boundaries or monu- 
ments are paramount. 
3. Between different measurements which are incon- 
sistent with each other, that of angles is paramount to that 
of surfaces, and that of lines paramount to both. 
4. When a road, or stream of water not navigable, is the 
boundary, the rights of the grantor to the middle of the 
road or the thread of the stream are included in the con- 
veyance, except where the road or thread of the stream IS 
held under another title. 
5. When tide-water is the boundary the rights of the 
grantor to ordinary high-water mark are included in the 
conveyance. When a navigable lake, where there is no 
tide, is the boundary, the rights of the grantor to low- 
water mark, are included in the conveyance. 
6. When the description refers to a map, and that refer- 
ence is inconsistent with other particulars, it controls 
them if it appear that the parties acted with reference to 
the map; otherwise, the map is subordinate to other 
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definite and ascertained particulars. En. March 11, IH72. 
Am'd. 1873-4, 390. 
Cal. Rep. Cit. 108, 185; 141, 447; 141, 450; 141, 456; 143, 
96. Subd. 1-6G, 86; 135, 321; 141, 452. Subd. 4- 69, 
206. Su bd. 6-69, 206; 141, 452. 
Construction of instruments, generally: Sees. 1859, 1860. 


I 2078. Compromise offer of no avail. An offer of com- 
promise is not an admission that anything is due. En. 
March 11. 1872. 
Cal. Rep. Ci t. 81, 405. 
Offer to compromise-after suit brought: See. 997. 



 2079. In action for divorce, admission not sufficient. 
In an action for divorce on the ground of adultery, a con- 
fession of adultery, whether in or out of the pleadings, is 
not of itself sufficient to justify a judfJIDent of divorce. 
En. March 11, 1872. 


CHAPTER II. 


PROCEEDINGS TO PERPETUATE TESTIMONY. 


I 2083. Evidence may be perpetuated. 

 2084. MaRner of application for order. 

 2085. Notice of time and place to be given. 

 2086. Manner of taking the deposition. 

 2087. Papers prima facie evidence. 

 2088. When the evidence may be produced. 

 2089. Effect Of the deposition. 



 2083. Evidence may be perpetuated. The testimony 
of a witness may be taken and perpetuated as provided in 
this chapter. En. March 11, 1872. 
Prac. Act, sec. 437. En. April 29, 1851. Am'd. 1859, 219. 



 2084. 1'v1anner of application for order. The applicant 
must produce to a judge of the superior court a petition, 
verified by the oath of the applicant, stating: 
1. That the applicant expects to be a party to an action 
in a court in this state, and, in such case, the names of the 
peroons whom he expects will be adverse parties; or, 
2. That the proof of some fact is necessary to perfect 
the title to property in which he is interested, or to estab- 
lish marriage, descent, heirship, or any other matter which 
Code Civil Proc.-U. 
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may hereafter become material to establish, though no 
suit may at the time be anticipated, or, if anticipated, he 
may not know the parties to such suit; and, 
3. The name of the witness to be examined, his place 
01 residence, and a general outline of the facts expected to 
be proved. The judge to whom such petition is presented 
must make an order allowing the examination, and desig- 
nating the officer before whom the same must be taken, 
and prescribing the notice to be given, which notice, if the 
parties expectant are known and reside in this state, must 
be personally served, and if unknown, su'Ch notice must be 
served on the clerk of the county where the property to 
be affected by such evidence is situated, or the ju1Ïge mak- 
ing the order resides, as may be directed by him, and by 
publication thereof in some newspaper, to be designated 
by the judge, for the same period required for the publica- 
tion of summons. The judge must also designate in his 
order the clerk of the county to whom the deposition must 
be returned when taken. En. March 11, 1872. Am'd. 
1873-4, 391; 1880, 116. 
Prac. Act, sec. 438. En. April 29, 1851. Am'd. 1859, 219. 
Cal. Rep. Cit. 37, 275. 


I 2085. Notice of time and place to be given. 'nle per- 
son appointed by the juùge to take the depositions is 
au thorized, if a resident of this state, on receiving a copy 
of the order of the judge, and of the notice pres.cribed in 
the last section, with proof of its personal service or pub- 
lication; or, if a resident without the state, on reeeiving 
the co
mission mentioned in the next section, with proof 
of like service of publication of the notice; to take the 
deposition of the witness named in the order of the judge, 
or in the commission, or, if more than one witness is thus 
named, of such of them as appear before him, at the time 
designated, and the taking of the same may be continued 
from time to time. En. March 11, 1872. Am'd. 1873-4, 392. 
Pra'C. Act, sec. 439. En. April 29, 1851. Am'd. 1859, 219. 



 2086. Manner of taking the de"position. The examina- 
tion must be by question and answer, and if the testimony 
is to be taken in another state, it must be taken upon a 
commission to be issued by the judge allowing the ex- 
amination, under the seal of the court of which he is judge, 
and upon interrogatories, to be settled in the same manner 
as in cases of depositions taken under commission in pend- 
jng actions, unless the parties expectant, if known. other- 
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wise agree. If such parties are unknown, notice of the 
settlement of the interrogatories shall be published in some 
newspaper for such time as the judge may designate. The 
deposition, when completed, must be carefully read to and 
subscribed by the witness, then certified by the officer or 
person taking the same, and shall then be sealed up and 
delivered or transmitted to the clerk of the county desig- 
nated in the order of the judge allowing the examination, 
who shall file the same when received. The judge allow- 
ing the examination shall file with the clerk the order 
for the examination, the petition on which the same was 
granted, with proof of service of the order and notice. En. 
March 11, 1872. Am'd. 1873-4, 392. 
Prac. Act, sec. 440. En. April 29, 1851. Am'd. 1859, 219. 
. 



 2087. Papers prima facie evidence. The petition and 
order and papers filed by the judge as provided in section 
two thousand and eighty-six, or a certified copy thereot, 
are prima facie evidence of the facts stated therein to 
show compliance with the provisions of this chapter. En. 
March 11, 1872. Am'd. 1873-4, 393. 
Frac. Act, sec. 441. En. April 29, 1851. Am'd. 1&59, 219. 



 2088. When the evidence may be produced. If a trial 
be had between the parties named in the petition as par- 
ties expectant, or their successors in interest, or between 
any parties wherein it may be material to establish the 
facts which such depositions prove, or tend to prove, upon 
proof of the death or insanity of the witnesses, or that they 
cannot be found, or are unable, by reason of age or other 
infirmity, to give their testimony, the depositions or copies 
thereof may be used by either party, subject to all legal 
objections; but if the parties attended at the examination, 
no objection to the form of an interrogatory can be made 
at the trial, unless the same was stated at the examination. 
En. March 11, 1872. Am'd. 1873-4, 393. 
Prac. Act, sec. 442. En. April 29, 1851. Am'd. 1859, 219. 
Cal. Rep. Cit. 3, 128. 



 2089. Effect of the deposition. 'l'he deposition so 
taken and read in evi-dence has the same effect as the oral 
testimony of the witness, and no other and every objec- 
tion to the witness or to the relevancy of any question put 
to him, or of any an:
)'.ver given by him, may be made in 
the same manner as if he were examined orally at the 
trial. En. March 11, 1872. 
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CHAPTER III. 


ADMINISTRATION OF OATHS AND AFFIRMATIONS. 


I 2093. .Judicial and certain officers authorized to administer oa.tluI. 
I 2094. Form of ordinary oath to a witness. 
fi 2095. Form may be varied to suit witness' belief. 
fi 2096. Same. 
I 2097. .A:ay person who prefers it may declare or amrm. 



 2093. Judicial and certain officers authorized to act. 
minister oaths. Every conrt, every judge or clerk of any 
court, every justice and every notary public, and every 
officer or person authorizÑ to take testimony in any ac- 
tion or proceeding, or to decide upon evidence, has power 
to administer oaths or affirmations. En. March 11, 1872. 
Cal. Rep. Cit. 56, 465; 56, 590; 64, 269; 120, 169; 128, 
UO. 
Prac. Act, sec. 443. En. April 29, 1851. 
Cal. Rep. Cit. 3, 97. 
Adrministration of oaths-Jby whom: Ante, sec. 128, 
Bubd. 7; ante, sec. 177, subd. 4; Pol. Cade, secs. 1028, 4103, 
4118. 



 2094. Form of ordinary oath to a witness. An oath, 
or affirmation, in an aetion or proceeding, may be admin- 
istered as follows, the person who swears, or affirms, ex- 
pressing his assent when addressed in the following for,m: 
"You do solemnly swear (or affirm, as the case may be) 
that the evidence you shall give in this issue (or matter) 
pending between - and -, shall be the truth, the 
whole truth, and nothing but the truth, so help you God." 
En. March 11, 1872. Am'd. 1873-4, 393. 
Cat. Rep. Cit. 136, 337; 136, 521; 139, 601. 


fi 2095. Form may be varied to suit witness' belief. 
Whenever the court before which a person is offered as a 
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witness is satisfied that he has a peculiar mode of swear- 
ing, connected with, or in addition to the usual form or 
administration, which. in his opinion, is more solemn or 
obligatory, the court may, in its discretion, adopt that 
mode. En. l\Iarch 11, 1872. 
Cat Rep. Cit. 99, 569. 



 2096. Same. When a person is sworn who believes 
in any other than the Christian religion, he may be sworn 
according to the peculiar ceremonies of his religion, 11 
there be any such. En. March 11, 1872. 
Cal. Rep. Cit. 99, 669. 
Prac. Act, sec. 444. En. April 29, 1851. 


fi 2097. Any person who prefers it may declare or af. 
firm. Any person who desires it may, at his option, in- 
stead of taking an oath, make his solemn affirmation or 
declaration, by assenting, when addressed in the following 
form: "You do solemnly affirm (or declare) that," etc., 
as in section two thousand and ninety-four. En. March 11, 
1872. 
Prac. Act, sec. 445. En. April 29, 1851. 


CHAPTER IV. 


GENERAL PROVISIONS. 



 2101. Questions of fact, how tried. 

 2102. Questions of law addressed to the court. 

 2108. Questions of fact by court or referee. 

 210
. .Moneys paid into court. 



 2101. Questions of fact, how tried. All questions of 
fact, where the trial is by jury, other than those mentioned 
in the next section, are to be decided by the jury, and all 
evidence thereon is to be addressed to them, except when 
otherwise provided by this code. En. March 11, IH72. 
Am'd. 1873-4, 394. 
Effect of evidence, for jury: Ante, sec. 2061. 
Fraudulent intent, a question of fact: Civ. Code, sec. 
3442. 


fi 2102. Que$tlons of law addressed to the court. All 
questions of law, including the admissibility of testimony, 
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the facts preliminary to such admission, and the construc- 
tion of statutes and other writings, and other rules of evI- 
dence, are to be decided by the court, and all discussions 
of law addressed to it. Whenever the knowledge of the 
court Is, by this code, made evidence of a fact, the court 
is to declare such knowledge to the jury, who are bound 
to accept it. En. March 11, 1872. 
Cal. Rep. Cit. 113, 625. 
Knowledge 'of the court--1Scope of judicial notice: Ante, 
sec. 1875. 



 2103. Questions of fact by court or referee. The pro- 
visions contained in this part of the code respecting the 
evidence on a trial before a jury, are equally applicable 
on the trial of a question of fact before a court, referee, 
or other officer. En. March 11, 1872. 

2104 . 
Repl'd fi 2104. Moneys paid into court. Whenever moneys are 
p. 519 paid into or deposited in court, the same shall be delivered 
to the clerk in person, or to such of his deputies as shall 
be specially authorized by his appointment in wrIting to 
receive the same. He must, unless otherwise directed by 
law, deposit it with the county treasurer, to be held by him 
subject to the order of the court. The treasurer shall keep 
each fund distinct, and open an account with each. Such 
appointment shall be flIed with the county treasurer, whO 
shall exhibit it, and give to each person applying for the 
same a certified copy of the same. It shall be in force until 
a revocation in writing is filed with the county treasurer, 
who shall thereupon write "revoked," in ink across the 
face of the appointment. En. Stats. 1873-4, 394. 
Cal. Rep. Cit. 61, 110; 56, 306; 73, 269; 133, 532. 
Corresponding provision: Ante, sec. 578. 
The foregoing new section, and many of the foregoing 
amendments to the Code of Civil Procedure, are taken 
from "An act to amend the Code of Civil Procedure," ap- 
proved March 24, 1874; amendments 1873-4, 279. The 
amendatory act contained two other sections, in reference 
to the effect of the new provisions, as follows: 
Repealing clause-Rights preserved. 
Sec. 253. All provisions of law inconsIstent with the 
provisions of this act are hereby repealed; but no rIghts 
acquired, or proceedings taken under, the provisIons rø- 
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pealed shall be impaired, or in any manner affected by 
this repeal; and whenever a limitation or period of time 
prescribed by such repealed provisions for acquiring a 
rIght or barring a remedy, or for any other pupose, has 
begun to run before this act takes effect, and the same or 
any other limitation is prescribed by thIs act, the tim(\ 
which shall have Tun when this act takes effect shall be 
deemed part of the time prescribed by thts act. 
Sec. 254. This act takes effect on the first day of July, 
eighteen hundred and seventy-four. 



APPENDIX. 


APPEALS. 


An act to. provide for the taking of appeals from Judg- 
ments or orders given or made in the courts existing 
on and before the first day of January, eighteen hun- 
dred and eighty. [Approved April 3, 1880, Stats. 1880, 
p. 24 (Ban. ed., p. 121).] 
The purpose of the act sufficiently appears from the 
title. 


BONDS. 


An act to facilitate the giving of bonds required by law. 


I 1. Incorporations for giving bonds. 
fi 2. When corporation not accepted. 
I 3. Duq of insurance commlssiOJler. 


Incorporations for giving bonds. 
Section 1. Whenever any person who now or hereafter 
may be required or permitted by law to make, execute, 
and give a bond or undertaking, with one or more sure- 
tie
, conditioned for the faithful performance of any duty, 
or for the doing or not doing of anything in said bond or 
undertaking specified, any head of department, board, 
court, judge, officer, or other person who is now or shall 
hereafter be required to approve the sufficiency of any such 
bond or undertaking, or the sureties thereon, may accept 
as sole 
nd sufficient surety on such bond or undertaking 
any corporation incorporated under the laws of any state 
of the United States for the purpose of making or guaran- 
teeing bonds and undertakings required by law, and which 
shall have complied with all the requirements of the laws 
of this state regulating the admission of such corporation 
to transact such business in this state; and all such cor- 
porations are hereby vested with full power and authority 
(161) 
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to make and guarantee such bonds and undertakings, and 
shall be subject to all the liabilities and entitled to all 
the rights of natural persons sureties. 
When corporation not accepted. 
Sec. 2. It is further provided that the guaranty of any 
such company shall not be accepted by heads of depart- 
ments or others, as provided in section one of this act, 
whenever its liabilities shall exceed its assets, as ascer- 
tained in the manner provided in section three of this 
act. 


Duty of insurance commissioner. 
Sec. 3. Whenever the liabilities of any such company 
shall exceed its assets, the insurance commissioner shall 
require the deficiency to be paid up within sixty days, 
and if it is not so paid up, then he shall issue a certificate 
showing the extent of such deficiency, and he shall pub- 
lish the same once a week for three weeks in a daily San 
Francisco paper, and thenceforth, and until such defi- 
cieny is paid up, such company shall not do business 
under the provisions of this act. And in estimating the 
condition of any such company, under the provisions of 
this act, the commissioner shall allow as assets only such 
as are authorized under existing laws at the time, and 
shall charge as liabilities, in addition to eighty per cent 
of the capital stock, all ouætanding indebtedness of the 
company, and a premium reserve equal to fifty per centum 
of the premiums charged by said company on all risks 
then in force. Nothing hereIn contained shall apply to 
bonds given I'n criminal cases. 
Sec. 4. This act shall take effect immediately. [Ap- 
proved March 12, 1885; 1885, 114.] 


COSTS. 


An act concerning the costs in civil actions for 
ng 
summonses and subpoenas. 


Section 1. In all civil actions, when a summons o
 øub- 
poena is served by a person other than the sheriff, the 
person so serving shall be allowed by the court issuing 
the process such sum as the court may think proper, not 
exceeding the amount allowed sheriffs by law. 
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Sec. 2. This act shall take effect from and after its 
passage. [Approved March 10, 1891; Stats. 1891, p. 56.] 
Act concerning costs in actions of libel and slander: See 
post, title Libel. 


OOURTS. 


Supreme court commission was created originally by the 
act of March 12, 1885. It consisted of three members to 
hold for four years. In 1889 the commission was enlarged 
to five members to hold for two years. The commission 
has been re-created by act of the legislature every two 
years since that time. 
The commission was continued by the act of March 18, 
1903: S tats. 1903, ch. 161. 


An act to provide that in all cities of over ten thousand 
inhabitants, the mayor, or other chief executive, shall 
not be required to act as city judge, or ex omcto 
judge of the city court, or as justice of the peace; to 
provide for the abolishment of such city court, and 
for the transfer of the business and properties of 
said city court to the justice of the peace of such cit- 
ies, and to require such justice to finish such business, 
and to repeal all special acts in conflict herewith. 


I 1. Duties Of mayor. 

 2. Transfer ot books, ete., to justice. 


Duties of mayor. 
Section 1. In cities of over ten thousand inhabitants, 
the mayor, or other chief executive thereof, shall not be 
required to act as justice of the peace, or to hold a city 
court, or to act as ex officio city judge, or to perform any 
of the duties of judge of the city courts; and all city courts 
created by law to be held by such mayor, or other chief 
executive of such cities, are hereby abolished. 


Transfer of books, etc., to justice of the peace. 
Sec. 2. All books, dockets, files, documents, papers, and 
properties of every kind whatsoever belonging to such 
city court, shall be transferred to the justice of the peace 
of said city, provided for by law, to hold the police court 
of such city, or if there be no such police court therein, 
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then to such justice of the peace therein as may be desig- 
nated for such purpose by the mayor thereof; and such 
justice of the peace shall have jurisdiction of all matters 
heretofore brought in such city court, or of which said 
city court had jurisdiction; and it shall be his duty to 
collect all fines and charges required by law to be col- 
lected by such city court, and to account for and pay the 
same over to the treasurer of said city in the same man- 
ner, and at the same times and under such terms and 
conditions, as heretofore required of and by said city 
court. Said justice of the peace shall complete-all such 
unfinished business as may be transferred to him from 
said city court under the provisions hereof, in the same 
manner as heretofore required of said city court. 
Sec. 3. The provisions of all acts and every special act 
of the legislature which conflict in any wise with thi! act 
are each and everyone here by repealed. 
Sec. 4. This act shall take effect and be in force at 
once after its passage. [Approved March 8, 1887; Stats. 
1887, 51.] 


An act to confer upon the superior court of each county, 
and the judge thereof, the powers heretofore pos- 
sessed by the district, county, and probate courts of 
such county, and the judges thereof. [Approved 
April 3, 1880; Stats. 1880, p. 23 (Ban. ed., 115).] 
The object of this act sufficiently appears from its title. 


An act authorizing the judges of the superior court in 
all countiés, and citi
 and counties, having a popula- 
tion of two hundred thousand inhabitants and over, 
to appoint a secretary. 
Section 1. In all counties, and cities and counties, hav- 
ing a population of two hundred thousand inhabitants 
and over, the judges of the superior court in such coun- 
ties, and cities and counties, may appoint a secretary, 
who shall receive a salary of one hundred and fifty ($150) 
dollars per month, and hold office at their pleasure, and 
shall perform such duties as may be required of him by 
the court or the judges thereof. Said salary shall be 
audited, allowed, and paid out of the general fund of such 
counties, and cities and counties. 
Sec. 2. This act shall take effect from and after Its 
pa.ssage. [Approved March 26, 1895; Stats. 1895, 98.] 
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An act to provide one additional judge of the superior 
court of the 
ounty of Alameda. [Approved February 
13, 1893; 3tats. 1893, 8.] 
An act to provide one additional judge of the supertor 
court of the county of Alameda. [Approved March 14, 
1901; Stats. 1901, 295.] 
This act increased the number of judges from four to 
five. 
An act to increase the number of judges of the superior 
court of the county of Fresno, state of California, and 
for the appointment of an additional judge. [Ap- 
proved March 8. 1887; Stats. 1887, p. 57.] 
An act to facilitate the disposition of business in the su- 
perior court of Fresno County, by the appointment and 
election of a third judge of said court. [Act approved 
March 10, 1893; Stats. 1893, p. 125.] 
An act to reduce the number of judges of the superior 
court of the county of Fresno from three to two. [Ap- 
proved March 26, 1895; Stats. 1895, p. 156.] 
An act to provide for the appointment and election of one 
additional judge for the county of Humboldt. [Ap- 
proved March 8, 18f)5; Stats. 1895, p. 27.] 
An act to increase the number of judges of the superior 
court of the county or Los AngeJes, state of California, 
and for the appointment of such additional judges. 
[Approved March 11, 1889; '3tats. 1889, p. 130.] 
This act increased the number of judges in Los Angeles 
County from four to six. 
In 1887 the 1egislature increased the number of judges 
in Los Angeles from two to four. [Stats. 1887, p. 7.] 
An act to provide an additional judge of the superior court 
for the county of !\Iono. [Stats. 1880, p. 99.] 
This act was repealed March 9, 1883. [Stats. 1883, p. 
62.] 
An act to provide one additional judge of the superior 
court of Mono County. [Approved February 17, 1903; 
Stats. 1903, ch. 28.] 
An act to provide one additional judge of the superior 
court of the county of Sacramento. [Approved March 
12, 1895; Stats. 1895, p. 48.] 
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An act to provide an additional judge of the superior 
court of the. county of ta an Bernardino. [Approved 
March 5, 1887; Stats. 1887, p. 19.] 
. 


An act to increase the number of judges of the superior 
court of the county of San Diego, state of California, 
and for the appointment of such additional judges. 
[Approved February 8, 1889; Stats. 1889, p. 5.] 
This act increased the number of judges from one to 
three. The act of March 5, 1895, (Stats. 1895, p. 24); 
afterwards reduced the number of judges to two. 


AJ1 act providing for an additional superior judge for the 
county of San Luis Obispo, and providing for his ap- 
pointment and salary. [Approved February 8, 1889; 
Stats. 1889, p. 6.] 
This act increased the number of judges from one to 
two. By the act of 1889, p. 333, approved March 19, 1889, 
the number was reduced to one. 


An act to increase the number of judges of the superior 
court of the county of Santa Clara, and to provide for 
the appointment of an additional judge. [Al'Pioved 
February 16, 1897; Stats. 1897, p. 7. In effect imme- 
diately.] 
This act increased the number of judges from one to two. 


An act providing for the 
lection or appointment of a sepa- 
rate judge of the superior court for each of the coun- 
ties of Yuba and Sutter, and fixing and providing for 
the payment of the salary of each of such judges. [Ap- 
proved March 2, 1897; Stats. 1897, p. -i8.] 


A bill to increase the number of judges of the superior 
court of the county of 'rulare, and to provide for the 
appointment of an additional judge. [Approved March 
10, 1891; Stats. 1891, p. 61.] 
This act increased the number of judges from one to 
two. Afterwards, by the act of March 26, 1895, the num- 
ber was reduced to one. rStats. 1895, p. 128.] 
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EST A TES OF DECEASED PERSONS. 


G 1. Right to collect deposit. 

 2. Power of bank. 


An act to amend an act entitled "An act to authorize the 
husband or wife, or next of kin, of a deceased person, 
to collect and receive of any savings bank any deposit 
in such bank when the same does not exceed the sum 
of three hundred dollars," approved February 18, 
1874. [Stats. 1895, 32.] 
Section 1. Section one of said act is hereby amended 
so as to read as follows: 
Section 1. The surviving husband or wife of any de- 
ceased person, or if no husband or wife be living, then the 
next of kin of such decedent, may, without procuring let- 
ters of administration, collect of any bank any sum which 
said deceased may have left on deposit in such bank at 
the time of his or her death; provided, said deposit shall 
not exceed the sum of five hundred dollar3. 
Sec. 2. Section two of said act is hereby amended so as 
to read as follows: 
Section 2. Any bank, upon receiving an affidavit stat- 
Ing that said depositor is dead, and that affiant is the sur- 
viving husband or wife, as the case may be, or stating 
that said decedent left no husband or wife, and that affi- 
ant is next of kin of said decedent, and entitled to dis- 
tribution, and that the whole amount that decedent left 
on deposit in any and all banks of deposit in this state 
does not exceed the sum of five hundred dollars, may pay 
to said 3.ffi.ant any deposit of said decedent, if the same 
does not exceed the sum of five hundred dollars, and the 
receipt of such affiant shall be a sufficient acquittance 
therefor. 
Sec. 3. Any person who shall make a false affidavit in 
regard to the matters specified in this act, shall be 
deemed to be guilty of perjury. 
Sec. 4. This act shall take effect from and after its 
passage. 
[Became a law, under constitutional provision, without 
governor's approval, Thlarch 8, 1895. The original act 
was the same except that the amount was $300.] 
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An act supplementary to an act entitled an act to regulate 
the settlement of the estates of deceased persons, 
passed May first, eighteen hundred and fifty-one. 
Section 1. \Vhen it shall appear, upon the settlement 
of the accounts of any executor or administrator, that 
debts against the deceased have been paid without the 
affidavit and allowance prescribed by section one hundred 
and thirty-one of the act to which this act is supplement- 
ary, and it shall be proven by competent evidence to the 
satisfaction of the probate courts that such debts were 
justly due, were paid in good faith, that the amount paid 
was the true amount of such indebtedness Over and above 
all payments of set-offs, and that the estate is solvent, it 
shall be the duty of the said court to allow the said sums 
so paid in the settlement of said accounts. 
Sec. 2. This act shall go into effect from and after its 
passage. [Approved March 30, 1872; 1871-2, 696.] 
This act was superseded by section 1632 of the Code of 
Civil Procedure, ante. 


An act authorizing certain corporations to act as execu- 
tor and in other capacities, and to provide for and 
regulate the administration of trusts by such corpor- 
ations. 


[Approved April 6, 1891; Stats. 1891, p. 490; amended 
1897, p. 424.] 


g 1. What corporations may act as executor. 

 2. Deposits made with corporation. 

 3. Public a.dministrator may make deposit.!. 

 4. Court may order deposit and reduce bond&. 

 5. Responsible for investments. 

 6. Interest. 

 7. Deposit of bonds with sta.te treasuru. 

 8. :May mortgage real estate. 

 9. Deposit, incr
ase, and decrease ot. 

 10. Abstracts of title. 

 11. Certificate of authority. 

 12. Semi-annual statement. 

 13. Verification of statement. 

 14. Duty of bank commissionerø. 

 15. No see tion. 

 16. Administering oaths and examining witnesses. 

 17. Duty when corporation violates law. 

 18. False statement revokes authority. 

 19. Retirement from business. 


Section 1. Any corporation which has or shall be in- 
corporated under the general incorporation laws of this 
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state, authorized by its articles of incorporation to act aG 
executor, administrator, guardian, assignee, receiver, de- 
positary, or trustee, and having a paid-up capital of not 
less than two hundred and fifty thousand ,dollars, of ,vhich 
one hundred thousand dollars shan ha vè been actually paid 
in, in cash, may be appointed to act in such capacity in 
like manner as individuals. In all cases in which it is 
required that an executor, administrator, guardian, as- 
signee, receiver, depositary, or trustee, shall qualify by 
taking and subscribing an oath, or in which an affidavit is 
required, it shall be a sufficient qualification by such cor- 
poration if such oath shall be taken and subscribed or such 
affidavit made by the president or se.cretary or manager 
thereof, and such officer shall be liable for the failure of 
such oorporation to perform any of the duties required 
by law to be performed by individuals acting in like capa- 
city and subject to like penalties; and such corporation 
shall be liable for such failure to the full a.mount of its 
capital stoclr; proviùed, any such appointment as guardian 
shall apply to the estate only, and not to the person. Such 
corporations shall be entitled to and shall be allowed 
proper compensation for all the services perforrùed by 
them under the foregoing provisions of this act; but such 
compensation shall not exceed that allowed to natural per- 
sons for like services. 


Sec. 2. Any court, having appointed and having juri::;- 
diction of any executor, administrator, guardian, assignee, 
receiver, -depositary, or trustee, upon the application of 
such officer or trustee, or upon "the application of any 
person having an interest in the estate administered by 
such officer or trustee, after notice to the other p3.rties i
 
interest, as the court may direct, and. after a hearing upon 
su-ch application, may order such offi-cer or trustee to de- 
posit any moneys then in his hands, or which may come 
into his hands thereafter, and until the further order of 
said court, with any such corporation, and upon deposit or 
such money and its receipt and acceptance by su-ch cor- 
poration the said officer or trustee shall be dis-charged 
from further care or responsibility therefor. Such deposits 
Ehall be paid out only upon the orders of said court. 


Sec. 3. And it shall be lawful for any public adminis- 
trator to deposit with any such corporation doing business 
Code Civil Proc.--49. 



110 


APÞ:mNDIX 


in the county or city and county, in which he is acting a.s 
such administrator any and all moneys of any estate upon 
which he is al(}ministering, not required for the current 
expenses of the administration. And such deposits shan 
relieve the public administrator from depositing with the 
county treasurer the moneys so depositoo with such cor- 
poration. Moneys deposited by a public administrator may 
be drawn upon the order of such administrator, counter- 
signed by a judge of a superior court, when required for 
the purpose of administration or otherwise. 


Sec. 4. Whenever, in the judgment of any court having 
jurisdi'ction of any estate in process of administration by 
any executor, administrator, guardian, assignee, receiver, 
depositary, or trustee, the bond required by law of such 
offi:cer shall seen1 burdensome or excessive, upon applica- 
tion of such officer or trustee, and after such notice to 
the parties in interest, as the court shall direct, and after 
a hearing on such application, the said court may order 
the said officer or trustee to deposit with any such cor- 
poration, for safe keeping, such portion or all of the per- 
sonal assets of said estate as it shall deem proper; and 
thereupon sahi court shall, by an order of record, reduce 
the bond to be given or theretofore given by such officer 
or trustee, so as to cover only the estate remaining in 
the hands of said offi.cer or trustee; and the property as 
deposited shall thereupon be h ell{} by said corporation, 
under the orders and directions of said court. Any court 
having jurisdiction of an estate being administered by a 
public administrator may direct such public administrator 
to dep{)
it all or any part of the moneys of the estate not 
required for the current expenses of the ad.ministra:tion, 
with any such corporati-on doing bu.siness in the county or 
city and county where such public administrator is acting. 


Sec. 5. Such corporations shall not be required to give 
any bond or security in case of any appointment herein- 
before provided for, except as hereinafter provided, but 
shall be responsible for all investments which shall be 
made by it of t1:E\ funds which may be intrusted. to it for 
investment by 
tcà court, and shall be further liable as 
natural persons in like positions now are, and as herein- 
after provided. The amount of money which any such 
corporation shall have on deposit at any time shall not 
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exceed ten times the amount of its paid-up capital and 
surplus, and its outstanding loans shall not at any time 
exceed said amount. 


Sec. 6. Such corporations shall pay interest upon all 
moneys held by them by virtue of this act, at such rate as 
may be agreed upon at the time of its acceptance of any 
such appointment, or as shall be provided by the order of 
the court. .. 


Sec. 7. Each corporation, before accepting any such 
appointment or deposit, shall deposit with the treasurer 
of state, for the benefit of the creditors of said corpora- 
tion, the sum of one hundred thousand dollars ($100,000.00), 
in bonds of the United States, or municipal bonds of this 
state, or of any county, or city, or school district thereof, 
or in mortgages on improved and productive real estate in 
this state, being first liens thereon, and the real estate 
being worth at least twice the amount loaned thereon. 
The bonds and se-curities so deposited may be exchanged 
from time to U:me for other securities, receivable as afore- 
said. Said bonds of the United States, or municipal bonds 
of this state, or of any county, city, or school district 
thereof, to be registered in the name of said treasurer, 
officially, and all said securities to be subject to sale and 
transfer, and to the disposal of the proceeds by said treas- 
urer, only on the order of a court of competent jurisdiction, 
and as hereinafter provided. [Amendment, approved Apri1 
1, 1897; Stats. 1897, p. 424.] 


Sec. 8. Any such corporation, having a paid-up capital 
in excess of two hundred and fifty thousand dollars, may 
be permitted by the board of bank commissioners to mort- 
gage any improved and productive real estate owned by 
it, in excess of said amount, to the treasurer of state, for 
such sum as the said board may determine; and such mort- 
gage may be deposited with said treasurer, and, when so 
deposited, it shall be included in the amount of securities, 
hereinabove required to be deposited with said treasurer 
for the benefit of the creditors of said corporation. 


Sec. 9. So long as the corporation so depositing shall 
continue solvent, such corporation shall be permitted to 
receive from said treasurer the interest or dividends on 
said deposit; provided, however, that when it shall appear 
to the board of bank commissioners, fro.m the semi-annual 
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report of any such corporation, that the value of the per- 
sonal property and cash held and possessed by such cor- 
poration, by virtue of the provisions of this act and any 
amendment thereof, exceeds ten times the amount of the 
deposit aforesaid, said board shall require said corporation 
to forth,vith increase its said deposit to the sum of five 
hundred thousand dollars in such securities. And when- 
ever it shall appear to said board that the amount of per- 
80nal property and cash so held by any such corporation 
bas been reduced below ten times the value of its original 
deposit above provided for, and said corporation is not in 
any default in its duties and obligations hereunder, they 
shall allow such corporation to reduce its said deposit to 
the sum of two hundred thousand donars, by the with- 
drawal of such additional deposit, until such time as an 
ÎJ:crease in its holdings shall again require an additional 
deposit, as hereinbefore provided. 


Sec. 10. When any part of such deposit is made in 
bonds and mortgages, it shall be acco.n1panied by full ab- 
stracts of titles and searches, and shall be examined and 
approved by or under the direction of the said board. The 
fees for an examination of title by counsel, to be paid by 
the corporation making the deposit, shall not exceed 
t,venty dollars for each mortgage, and the fee for each 
appraiser, not exceeding two, besides expenses, shall be 
fi ve dollars for each mortgage. 


Sec. 11. It shall not be lawful for any such corporation 
to accept any trust or deposit, as hereinbefore provi-ded, 
after the passage of this act without first procuring from 
the board of bank commissioners a certificate of authority, 
stating that such corporation has complied with the re- 
quirements of this act in respect to such deposit. 


Sec. 12. Such corporation shall file with the said board 
of bank commissioners, during the months of January and 
July of each year, a statement, under oath, of the condition 
of SUC
l corporation at the close of business on the. thirty- 
first 'Clay of Decem bel' and the thirtieth day of .June, re- 
spe.cti vely, next preceding, showing its financial condition. 
Also, a list and brief description of the trusts held by such 
corporation, the source of the appointment thereto, and the 
amount of real and personal estate held by such corpora- 
tion by virtue thereof, except that mere mortgage trusts 
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"herein no action has been taken by such corporation, 
shall not be included in such statement. The said state- 
ment shall also be in such form, and contain such reports, 
returns, and information, as to the affairs, business, condi- 
tion, and resources of the corporation, as the said board 
nlay from time to time presçribe and require. 


Sec. 13. Such statement shall be verified by the affi- 
davit of one of the nlanaging officers and two of the direct- 
ors or trustees of such corporation, who shall also state 
in such affidavit that they have examined the assets and 
books of such corporation for the purpose of making such 
statement. Any false swearing in re
ard to such state- 
ment shall be deemed perjury, and shall be subject to the 
punishment prescribed by law for such offense. 


Sec. 14. The said board of bank commissioners are 
hereby authorized and empowered to address any inquiries 
to any such corporation, or the officers thereof, in relation 
to its doings and conditIons, or any other matter connected 
with its affairs; and it shall be the duty of any such cor- 
poration or person so addressed to pronlptly reply, in 
writing, to such inquiries; and they may also require re- 
ports from any such corporation at any time they 11lay 
deem desirable. It shall be the duty of one or more or 
the bank commissioners, as designared by the commIssion- 
ers, annually, or as often as in their judgment they may 
deem it necessary, without previous notice, to visit and to 
make personal examination of the solvency of any such 
corporation, its Hbility to fulfill all its obligations, and 
report its condition to the attorney-general as soon as may 
be after such examination. 


Sec. 16. Such comnlissioners shall have pOVler' to ad- 
minister an oath to any person whose testimony may be 
required on any such examination, and to compel the 
appearance and attendance of any such person, for the 
purpose of examination, by summons, subpoena, or attach- 
ment, in the manner now authorized in respect to the 
att
ndance of persons as witnesses in courts of record in 
this state; and all books and papers which may be d
emed 
necessary to examine by the commissioners shall be pro- 
duced, and their production may be conlpelled in lilie 
manner. 


Sec. 17. Whenever it shall appear to the board of fJank 
commissioners, from any such examination or report, that 
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any such corporation has committed any violation of law, 
or is conductL
lg its business in an unsafe or unauthorized 
manner, they shall, by an order under their hands, direct 
the discontinuance of such illegal and unsafe or unauthor- 
ized practice, and ,strict conformity with the requirements 
of the law, and with safety and security in its transactions; 
and whenever any such corporation shall refuse or neglect 
to make any such report as herein before required or to 
comply with any such order as aforesaid, or whenever It 
shall appear to the said board that it is unsafe or inexpe- 
dient for any such corporation to continue to transact 
business, they shall communicate the facts to the attorney- 
general, who shall thereupon institute such proceedings 
against the corporation as the nature of the case may re- 
quire. 


Sec. 18. If the board of bank commissioners shall at 
any time have satisfactory evidence that any semi-annual 
statement or other report required or authorized by this 
act, made or to be made by any officer or officers of such 
corporation, is false, it shall be the duty of the said board 
to immediately revoke the certificate of authority granted 
on behalf of such corporation and mail a copy of such 
revocation to said corporation and to the clerk of every 
court of record in this state. Such revocation shall not, be 
8et aside unl i1 satisfactory eviden::
e shall be given to said 
board of ban 't. commissioners that such corporation is in 
substance and in fact in the condition set forth in such 
statement or I eport, and that all the requirements of this 
act have been '
omplied with. Such revocation shall be 
sufficient cause for the removal of such corpora.tion from 
any appointmenl. held by it under the provisions of this 
act. 


Sec. 19. Any C'oì'l)oration which desires to retire from 
business under this Lct shall furnish to the board of bank 
commissioners satisfactory evidence of its release and 
discharge from all the obligations and trusts herei
before 
provided for; whereupon they shall revoke their certificate 
to such corporation, and thereupon the treasurer of state 
shall return to said corporation all its securities. 


Sec. 20. All laws and parts of laws in conflict with tl1e 
provisions of this act are hereby repealed. 
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Sec. 21. This act shall take effect and be in force from 
and after its passage. 


INTERPRETERS. 


An act to authorize the appointment of an interpreter ot 
the Italian language and dialects, in criminal proceed- 
ings, in cities, and cities and counties, of one hundred 
thousand inhabitants. 


I 1. Appointment of interpreter. 

 2. Salary. 

 3. Repeal. 


Section 1. In all cities and cities and counties of over 
one hundred thousand inhabitants, where an interpreter 
of tLe Italian language is necessary, it shall be the duty 
of the mayor and police judge of such city, or city and 
county, and of the judge of the superior court of said city 
and county, or of the county in which said city is situated, 
or where there are more judges than one, then it shall be 
the duty of the presiding judge of said superior court, and 
the presiding judge of the police court and. the mayor, to 
appoint an interpreter of the Italian language, \vho must 
be able to interpret the Italian language and dialects into 
the English language, to be employed in criminal pro- 
ceedings when necessary in said cities, or cities and 
counties. [Amendment approved March 9, 1895; 
tats. 
1895, p. 37.] 


Sec. 2. The' said interpreter shall recei-ve a salary ot 
one thousand five hundred dollars per annum, which shall 
be paid out of the general fund of such city, or city anrt 
coun ty. 
Sec. 3. This act shall not repeal any act heretofore 
made and now in force for the appointment of interpreters, 
except so much of any act which may conflict with this 
act in the appointment of Italian interpreters. 


Sec. 4. This act shall take effect and be in force from 
and after its passage. [Approve{Ï March 12, 1885; Stats. 
1885, 108; amended 1895, p. 37.] 


Superseded as to San Francisco by chapter I of article V 
of the charter ot that city. 
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JUSTICES' CLERK. 


An act relating to the justices' courts in cities and counties 
of more than two hundred thousand population, and 
providing for the appointment of a justices' clerk and 
his assistants, prescribing their duties and fixing their 
compensation. 
[Approved March 25, 1903; Stats. 1903, ch. 360. In etfect 
immediately.] 


The people of the state of California, represented in senate 
and assembly, do enact as follows: 
Section 1. The supervisors in every city and county of 
more than two hundred thousand population shall appoint 
a justices' clerk upon the written nomination and recoUl- 
"mendation of the justices of the peace of said city and 
county or a majority of them, who shall hold office for four 
years and until his successor is in like manner appointed 
and qualified. 


Sec. 2. Said justices' clerk shall take the constitutional 
oath of office, and give bond in the sum of ten thousand 
(lollars for the faithful discharge of the duties of his office, 
and in the same manner as is or Dlay be required of other 
officers of such city and county. A new and additional bond 
may be required by the supervisors of such city and county, 
whenever they may deem it necessary. 


Sec. 3. The justices' clerk shall have authority to ap- . 
point one cashier, one chief deputy clerk, two deputy clerks 
and one messenger, for whose acts he shall be responsible 
on his official bond. The said appointees to hold office dur- 
ing the pleasure of said justices' clerk. 


Sec. 4. Said chief deputy clerk and said deputy clerks 
shall have authority to administer oaths, and take and 
certify affidavits in any action, suit or proceeding in the 
justices' courts in such city and county and generally to 
perform all acts which the justices' clerk himself might 
perform. 
Sec. 5. Said justices' clerk and his apPointees shall 
receive for their official services the following salaries and 
no other or further compensation, payable out of the 
treasury of such city and county, after being allowed and 
audited as other similar demands are required by law to 
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be allowed and audited: The said justices' cIerI\: the sum 
of three thousand dollars per annum; the cashier and thp 
chief deputy clerk each the sum of eighteen hundred dol- 
lars per annum; the deputy clerks fifteen hundred dollars 
per annum each; and the messenger twelve hundred dOl... 
lars per annum. 


Sec. 6. The said justi
es, _ justices' clerk and his said 
aDDointees shall be in attendance at their respective offices 
for the dispatch of official business, daily, except Sundays 
and holidays, from the hour of nine o'clock A. 1\1. until 
five o'clock P. M. 


Sec. 7. In all actions, suits, and proceedings commenced 
in the justices' court in such city and county, or before any 
of the justices of the peace thereof, the original process 
shall be returnable, and the parties summoned required to 
appear before one of the justices of the peace, to be desig- 
nated by the justices' clerk, upon issuing such process. 


Sec. 8. All legal process of every kind in actions, suits 
or proceedings in said justices' court shall be issued by 
the said justices' clerk. 


Sec. 9. All other acts so far as they conflict with this 
act are hereby repealed. 


Sec. 10. This act shall take effect immediately. 


JUSTICES OF THE PEACE. 


An act fixing jurisdiction and providing compensation for 
justices of the peace in cities and towns. 



 1. Powers of justice of the peace. 

 2. Compensation. 


Powers of justices of the peace. 



ection 1. Justices of the peaee in any township com- 
posed in whole or in part of an incorporated city or town, 
and justices of the peace in any city or town, in addition 
to the jurisdiction and powers now conferred upon them, 
are authorized and empowered to exercise all powers, 
duties, and jurisdiction, civil and criminal, of police judges, 
judges of police courts, recorders' courts, or mayors' courts 
within such cities. 
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Compensation. 
Sec. 2. The compensation of the justice of the peace of 
any city or town, who is paid by salary, shall be by war- 
rants for equal monthly payments, drawn each month upon 
the salary fund of such city or town if there be one; or if 
no salary fund be provided, then upon the general fund of 
such city or town, such warrants to be audited and paid as 
are salaries of other city officials. 


Sec. 3. This act shall take effect immediately. LAp- 
proved March 9, 1883; Stats. 1883, 63.] 
Superseded by Code of Civil Procedure, section 103, ante, 
as an1ended in 1901 and 1903. 


An act concerning the justices' courts of the city and 
coun ty of San Francisco, and the service of summons 
issued therefrom. 


Summons. 
Section 1. The summons issued from the justices' courts 
may be served and returned as provided in title five, part 
two. of the Code of Civil Procedure. 


Sec. 2. This act shall take effect from and after its pas- 
sage. [Approved April 3, 1876; 1875-6, 855.] 
Superseded by Code of Civil Procedure, section 849. 


An act to create a court in and for the town of Berkeley, 
state of California. [Approved March 27, 1895; Stats. 
1895, p. 205. Declared unconstitutional by Miner v. 
Justices' Court, 121 Cal. 264.] 


LIBEL. 
An act concerning actions for libel and slander. 

 1. .Undertaking. 

 2. Sureties. 

 3. Excf'ption to sureties. 

 4. Justifìcation. 

 5. Approval-New mortgage. . 

 6. Failure to file bond. 

 7. Costs. 


Section 1. In an action for libel or slander the clerk 
shall, before issuing the summons therein, require a writ- 
ten undertaking on the part of the plaintiff in the sum or 
five hundred (500) dollars, with at least two èOIDpetent and 
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sufficient sureties, specifying their occupations and resI- 
dences, to the effect that if the action be dismissed or the 
defendant recover judgment, that they will pay such costs 
and charges as may be awarded against the plaintitI by 
judgment, or in the progress of the action, or on an appeal, 
not exceeding the sum specified in the undertaking. An 
action brought without filing the undertaking required 
shall be dismissed. 


Sec. 2. Each of the sureties on the undertaking men- 
tioned in the first section shall annex to the same an atli- 
davit that he is a resident and householder or freeholder 
within the county, and is worth double the amount speci... 
fled in the undertaking, over and- above all his just debts 
and liabilities, exclusive of property exempt from execu- 
tion. 


Sec. 3. Within ten days after the service of the sum- 
mons the defendants, or either of them, may give to the 
plaintiff or his attorney notice that they or he except to 
the sureties and require their justification before a judge 
of the court at a specified time and place, the time to be 
not less than five nor more than ten days thereafter, ex- 
cept by consent of parties. The qualifications of the sure- 
ties shall be as required in their affidavits. [Amendment 
apPì'"oved April 16, 1880; Stats. 1880, p. 81.] 


Sec. 4. For the purpose of justification, each of the 
sureties shall attend before the judge at the time and 
place mentioned in the notice, and may be examined on 
(\ê-th touching his sufficiency in such manner as the judge 
in his discretion shall think proper. The examination shall 
be reduced to writing if either :party desires it. 


Sec. 5. If the judge find the undertaking sutficien t, he 
shall annex the examination to the undertaking, and in- 
dorse his approval thereon. If the sureties fail to appear, 
or the judge finds the sureties or either of them insum- 
cient, he shall order a new undertaking to be given. The 
judge may also at any time order a new or additional 
undertaking upon proof that the sureties have become 
insufficient. In case a new or additional undertaking is 
ordered, all proceedings in the case shall be stayed until 
such undertaking is executed and filed, with the approva
 
of the judge. 
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Sec. 6. If the undertaking as required be not filed In 
five days after the order therefor, the judge or court shall 
order the action to be dismissed. 


Sec. 7. In case plaintiff recovers judgment, he shall be 
allowed as costs one hundred (100) dollars, to cover coun- 
sel fees, in addition to the other costs. In case the action 
is dismissed, or the defendant recover judgment, he sl1all 
be allowed one hundred (100) dollars, to cover counsel 
fees, in addition to the other costs, and judgment therefor 
shall be entered accordingly. [Approved March 23, 1872; 
Stats. 1871-2, p. 533; amended 1880, p. 81.] 


MORTGAGES. 


An act to abolish attorney's fees and other charges In 
foreclosure suits. 


Attorney's fee on foreclosure to be fixed by court. 
Section 1. In all cases of foreclosure of mortgage the 
attorney's fee shall be fixed by the court in which the 
proceedings of foreclosure are had, any stipulation in said 
mortgage to the contrary notwithstanding. 


Sec. 2. All acts and parts of acts, so far as they con- 
flict with the provisions of this act, are hereby repealed, 
and this act shall take effect and be in force from and 
after its passage. [Approved March 27, 1874; Stats. 1873-4, 
707.] 


PROCESS. 


An act concerning the execution of final process in cer- 
tain cases. 
Service of final process in new counties. 
Section 1. In all cases where new counties have been 
or may hereafter be erected, and executions, orders of 
sale upon foreclosures of mortgages, or other process 
affecting specific real estate, have been or may hereafter 
be adjudged by the final judgment or decree of a court or 
competent jurisdiction to be executed by the sheriff of the 
county in which such real estate was originally situated, 
such process may be executed by the sheriff of the new 
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county in which such real estate is found to be situated, 
with the like effect as if he were the sheriff of the county 
designated in the judgment, decree, or order of sale, to 
execute the same. 


Sec. 2. This act shall take effect and be in force from 
and after its passage. [Approved l\iarch 16, 1874; Stats. 
1873-4, 365.J 


An act to declare valid writs, process, and certificates 
issued by the superior courts of this state, or the clerk.; 
thereof, before such courts shall have been legall v 
provided with seals. 


Writs, process, etc., declared valid. 
Section 1. No writ, process, or certificate issued by any 
superior court, or the clerk thereof, before such court sha Jl 
have been legally provided with a seal, shall be invalid, if 
in other respects valid, by reason of the absence of a 
lawful seal; but every such "
rit, proce8S, or certificate, 
whether under the seal of one of the courts abolished OTl 
the first day of January, eighteen hundred and eighty or 
under the private seal of the clerk. or under any other 
seal, or issued without a seal, shall have the same validity 
as if it had been authenticated by a legally adopted seal 
of the court out of which or by whose clerk it "yas issued. 
Sec. 2. This act shall take effect immediately. [Ap- 
proved March 31, 1880; 1880, 19 (Ban. ed., 62).] 


PUBLIC AD
1INISTRA TOR. 


The act of March 30, 1872, Stats. 1871-2, prov!'Òe-d that 
if a public administrator of any county faiJed to qualify 
or to perform his duties, the coroner Rhould be ex o
cio 
public administrator, and in case of failuTP to qualify or 
of neglect on his part, tpe supervisors shoulrl appoint a 
suitable person to act. See, ante, sec. 1726, note. 


. 
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REC,ORDS. 


An act to transfer the records, papers, and business of 
the courts existing on the thirty-first day of December, 
eighteen hundred and seventy-nine, in this state, to the 
courts now existing therein. 



 1. Supreme court, 
mccessor of court of same name. 

 2. Superior courts, successor of what courts. 

 3. Police court of San Francisco, traBsfer of cases to. 


Supreme court, successor of oourt of same name. 
Section 1. The supreme court shall, for all purposes, 
be considered the successor of the court of the same name 
which was abolished on the first day of January, eighteen 
hundred and eighty, and to have succeeded to all its un- 
finished business. It shall have jurisdiction of, anà shall 
hear and determine, or ctherwise dispose of, an c.auses. 
proceedings, appeals, motions, and matters pending on 
said day in the court superseded by it; and also, of all 
appeals taken to such court before or after such day, from 
jndgments or orders of any of the inferior courts abolishe'Cl 
by the constitution. From and after the first day of Janu- 
ary, eighteen hundred and eighty, the supreme court shall 
have the custody of all records, books, and papers of the 
former supreme court, and the san1e jurisdiction over its 
judgments, orders, and proceedings as if they had in the 
first instance been rendered, made, or commenced in the 
present court. All laws relating to the former court shall, 
as far as applicable, be considered as applying to the pres- 
ent court. All rules of the former court which were in 
force on the first day of January, eighteen hundred and 
ei-ghty, and not inconsistent with the constitution, shall 
continue in force as rules of the present court until altered, 
abolished, or superseded by the order of the court. 


Superior courts, success.or of what courts. 
Sec. 2. The superior court of each county in this state 
shan, for all purposes, be considered the successor of the 
district county, and probate courts thereof, and, in the 
city and county of San Francisco, of the municipal criminal 
ronrt and municipal court of appeals, and shall be -deemed 
to have succeeded to al1 the unfinished business of said 
courts. The superior courts shall hear, determine. or 
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otherwise dispose of, all èauses and proceedings which 
were pending on the first day of January, eighteen hun- 
dred and eighty, in the said courts superseded by the,m, 
and every motion or proceeding then pending or thereafter 
made or taken in such causes and proceedings, and of 
which said courts would have had jurisdiction had they not 
been abolished; anI{} also, all appeals taken or perfected, 
before or after said day, fro.m all orders or judgments of 
justices' 
nd police courts which by law are declared to be 
appealable. From and after the first day of JanuaI)'-, 
eighteen hundred and eighty, the superior courts shall 
have the custody of all the records, books, and papers of 
the said courts superseded by them, and shall have juris- 
diction thereof, and of the judgments, orders and process 
of said courts; and shall enforce the same and issue pro- 
cess thereon in like manner, and with the same effect, as 
if they had in the first instance been filed, commenced, 
renl(jered, made, or issued in or by the superior court. The 
superior court of the city and county of San Francisco 
shall have jurisdiction of, and shall try and dispose of, 
all indictments for misdemeanor pending in the city crim- 
inal court òf said city and county on the first day of Janu- 
ary, eighteen hundred and eighty; and such indictments 
and all papers and records relating thereto, shall be trans- 
ferred to the said superior court and become records there- 
of. Any application, motion, or proceeding, set by the dis- 
tri-ct, county, or probate court of any county, or by the 
judge thereof, to be heard by such court or judge after the 
first day of January, eighteen hundred and eighty, may be 
heard in the superior court of such county, upon the same 
notice that was required to authorize the hearing thereof 
in such district, county, or probate court, or by the ju<lge 
thereof. Any process issued out of any district, county, or 
probate court of this state before the first day of January, 
eighteen hundred and eighty, may be served, or the service 
thereof completed, after said day, in the same manner and 
with like effect, as if such courts had not been abolished; 
provi-ded, that such process shall be returned to the supe- 
rior court of the county in which it was issued, and any 
appearance or answer required by such process shall be 
made or filed in slleh court. 
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Police court of San Francisco, transfer of cases to. 
Sec. 3. All .prosecutions which were transferred or cer- 
tified for trial to the city criminal court of the city and 
county of San Francis-co, by the police court thereof, and 
were pending or undetermined on the first day of January, 
eighteen hundred and eighty, shall be tried and disposed 
of in the said police court; and all the papers, pleadings, 
and records relating to such prosecutions shall be trans- 
ferred to, and deposited with, said police court, and be- 
eo.me records and papers thereof. 


Sec: 4. This act shall take effect im.mediately. (Ap- 
proved February 4, 1880; 1880, 2 (Ban. ed. 2).] 


STATE. 


An act to authorize suits against the state, and regulat- 
ing the procedure therein.. 



 1. 

 2. 

 3. 

 4. 

 5. 

 6. 

 7. 


Right of action. 
Lin1itation of actions. 
Undertaking. 
Service of summOJlS. 
Judgment. 
Duty of. governor. 
Duty of controller. 


Section 1. All persons who have, or shall hereafter 
have, claims on contract or. for negligence against th
 
state not allowed by the state board of examiners, are 
hereby authorized, on the terms and conditions herein 
contained, to bring suit thereon against the state in any 
of the courts of this state of competent jurisdiction, and 
prosecute the same to final judgment. 'The rules of prac- 
tice in civil cases shall apply to such suits, except as here- 
in otherwise provided. 


Sec. 2. No such suit shall be maintained on any claim 
now existing, unless the same be brought within two years 
after this act takes effect; nor shall any such 
uit be 
maintained on any cause of action hereafter arising, un- 
less the same shall be commenced within two years after 
such cause of action shall have accrued: provided, that the 
period of limitation provided for in section two of this 
act shall not apply to or affect the rights, interest, or 


.See M{)lfneux v. state, 109 Cal. !78. 
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claims of any minor or insane person, or a person impris- 
oned on a criminal charge, or in execution under a sen- 
tence of a criminal court for a period of not less than for 
Ufe, or a married woman and her husband be a necessary 
party with her in commencing such action, or an incom- 
petent person, but such action may be commenced within 
the period above provided for after such disability shall 
cease. 


Sec. 3. At the time of fiUng the complaint in any such 
suit, the plain tiff shall file therewith an undertaking, in 
such sum, not less than five hundred dollars, as a judge 
of the. court shall fix, with two sufficient sureties, to be 
approved by a judge of the court, and conditioned that, 
In case the plaintiff falls to recover judgment, he will pay 
all costs Incurred by the state in such suit, including a 
reasonable counsel fee, to be fixed by the court. 


Sec. 4. Service of summons in such suits shall be made 
on the governor and attorney-general. It shall be the duty 
of the attorney-general to defend all suoh suits; and upon 
his written demand, made at or before the time of answer- 
ing, the place of trial of any such suit must be changed 
to the county of Sacramento. 


Sec. 6. In case judgment be rendered for the plaintiff 
in any such suit, it shall be for the amount actually due 
from the state to the plaintiff, with legal interest thereon, 
from the time the obligation accrued, and without costs. 


Sec. 6. It shall be the duty of the governor to report 
to the legislature, at each session, all judgments rendered 
against the state, and not theretofore reported. 


Sec. 7. It shall be the duty of the f'ontroller to draw 
his warrant for the payment of any such judgment, with- 
out any presentation to or approval of such claim by the 
state board of examiners, whenever a sufficient appropria- 
tion for such payment shall have been made by the legis- 
lature; and all claims upon such judgments are hereby 
expressly exempted from the operation of section six hun- 
dred and seventy-two of the Political Code. 


Sec. 8. This act shall take effect immediately. [Ap- 
proved February 28, 1893; Stats. 1893, p. 57.] 
See Molineux v. State, 109 Cal. 378. 
Co4a Clvll Proc.-50. 
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APPE
DIX. 


An act to authorize Robert C. Ball to sue the state of 
California. [Approved March 24, 1891; Stats. 1891, p. 
194.] . , 
The nature of the act sufficient:y appears from the title. 
An act to enable the Coulterville and Yosemite Turnpike 
Company, a corporation, to sue the st:tte of California 
tor the los's and damage suffered and sustained by said 
corpora tion by the construction of a road by the Y 0- 
semite Turnpike Road Company, under and by virtue 
of an act of the legislature of the state of California, 
entitled, "An act granting the right of way to the 
Yosemite Turnpike Road Company over the Yosemite 
Grant," approved February 17, 1874, and for the relief 
of said Coulterville and Yosemite Turnpike Company. 
[Approved March 31, 1891; Stats. 1891, p. 275.] 
The nature of the act sufficiently appears from Its title. 


An act to authorize suits against the state concerning cer- 
tain real property and regulating the proeedure therein. 
[Approved March 8, 1901; Stats. 1901, p. 111.] 
This allowed the claimants of real property applied for 
and sold to one Estell as part of the 500,000 acre grant to . 
sue the state to quiet title. 


An act authorIzing suits against the state on claims or 
demands arising under an act of the legislature, en- 
titled, "An act fixing a bounty on coyote scalps," ap- 
proved March 31, 1891, and regulating the procedure 
thereon. [Approved March 28, 1901; StatB. 1901, p. 
646. ] 
The purpose of the act sufllciently appea:rs from Its tItle. 


ST A TUTE OF LIMIT A TIONS. 


An act respecting the limitations of action!. 
Bankers' certificates of deposit. 
Section 1. Where bankers' certificates of deposit have 
heretofore been given to any party since deceased, and 
not found until afterr administration of his or her estate, 
an action may be maintained thereon by the heirs or legal 
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representatives at any time within six months after suc1Ï 
finding. 
Sec. 2. This act shall take (
1ect from and after its pas- 
sage. [Approved March 11, 1872; 1871-2, 319.] 
Superseded by section 348 of the Code of Civil Procedure. 


An act supplementary to an act entitled an act defining 
the time for commencing civil actions, passed April 
twenty-second, eighteen hundred and fifty. 
No limitation to action for money deposited with bankers. 


Section 1. There shall be no limitation upon the right 
to maintain an action for the recovery of money or other 
property deposited with any bank, banker, trust company, 
or savings and loan society. 


Sec. 2. All acts and parts of acts in conflict herewith, 
so far as the same are in conflict, are hereby repealed. 


Sec. 3. This act shall take effect from and after its 
passage. [Approved March 16, 1872; Stats. 1871-2, 401.] 
Codified and superseded by section 348 of the Code of 
Civil Procedure. 


SUPREME COURT COMMISSION. 


Bee ante, Courts. 




INDEX. 


ABANDONMENT, action, of, nonsuit, 
 581. 
Contractor, by, mechanic's lien, 
 1200. 
ABATEMENT, action not abated by death, disability, or 
transfer, when, 
 385. 
Nuisance, of, 
 731. 
Pleas in, 
 430. 
ABBREVIATIONS, use of, in judicial proceedings, 
 186. 
ABSENCE, evidence, of, motion to postpone trial, 
 595. 
Executor from state, 
 1354. 
Judge, of, proceedings in case of, 
 139. 
Justice of peace, of, reassignment and transfer of ac- 
tion, 
 90. 
Order in absence of party deemed excepted to, 
 647. 
Presiding justice of peace, substitute, 
 85. 
Publication of summons in case of, 

 412, 413. 
State, from, running of statute, 
 351. 
Superior judge, of, authority of court commissioner, 

 259. 
Superior judge, of holding court by another, 
 160. 
Trial in absence of party, 
 594. 
Waiver of jury by, 
 631. 
Witness, of, deposition may be take
 
 2020. 
Witness, of, postponement of trial for, 
 595. 
ABSENTEE, agent for, in distribution, 

 1691-1695. 
Publication of summons, 

 
12, 413. 
ABSTRACT OF JU DGM E NT in justice's court, 

 897, 898. 
ABSTRACT OF TITLE in partition, 

 799, 800. 
In partition, cost of allowed when, 
 799. 
ACCI DENT, new trial on ground of, 
 657. 
ACCOMPLICE, testimony of, to be viewed with suspicion, 

 2061. 
ACCOU NT, delivery of copy to adverse party, 
 454. 
General or defective, further account, 
 454. 
How proved, 
 1855. 
Interloeutory judgment, ordering, time to appeal, 
 939. 
(789) 
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AC-OOUNT-ACTION. 


Judge may receive at chambers, 
 166. 
Limitation of action on, 
 344. 
Persons intrusted with decedent's estate may be cited 
to, 
 1461. 
Pleading, how to state account in, 
 454. 
Pleading in justice's court, 
 886. 
Reference of, 
 639. 
Reference of, on judgment by default, 
 585. 
Sale of decedent'! property, of, return of, 
 1575. 
Special administrator's, 
 1417. 
Summary of, when admissible, 
 1855. 
Surviving partner, accounting by, 
 1585. 
Trustee's, settling after distribution, 
 1699. 
ACCOUNTING, rents and profits after execution, for, 
 707. 
Executor, of, 
 1622. 
ACCUSATION, attorney, accusation against, 

 290-297. 
See Attorneys. 
ACKNOWLEDGM ENT, certificate of, as evidence, 
 1948. 
Certificate of redemption, acknowledgment of, 
 703. 
Court commissioner's power to take, 
 259. 
Debt, acknowledgment so as to remove bar of stat- 
ute, 
 3
. 
Justice of peace may take, 
 179. 
Justice of supreme court may take, 
 179. 
Police judge may take, 
 179. 
Satisfaction of judgment, of, 
 675. 
Superior judge may take, 
 179. 
What writings may be acknowledged, 
 1948. 
ACTION, abatement not worked by death, disability, or 
transfer, when, 
 385. 
Alienation of realty, not to prejudice, 
 747. 
Appeal, action deemed pending, during, 
 104
. 
Civil, arl
es out of obligations or injuries, 
 25. 
Civil, definition of, 

 22, 30. 
Commenced by filing complaint, 
 405. 
Consolida.tion of, 
 1048. 
Criminal, Penal Code provides for prosec
tion of, fi 
31. 
Deposit in court: See Deposit in Court. 
Determine adverse claims, to, 
 1050. 
Dismlb133.1 ot: See Dismissal. 
Executor or administrator may sue without joining 
beneficiaries, 
 369. 
Extension of time, in general, t 1064. 
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Form of, one only, 
 30l. 
Guardians, power respecting, 
 1769. . 
Interpleader, when and how maintained, 
 386. 
Intervention, how and when effected, 
 387. 
Is civil or criminal, 
 24. 
Joined, what actions may be, 
 427. 
Justices' courts, in: See Justices' Court. 
Limitation of, 

 312-362. See Limitation of Action
. 
Lis pendens, 
 409. 
Local, what are, 
 392. 
Merger of civil and criminal, 
 32. 
Misjoinder of, demurrer for, 

 430, 444. 
Notice of pendency of action affecting real property, 

 409. 
Paper with defective title, when valid, 
 1046. 
Particular actions: See Particular Title. 
Parties, other, when court may order in, 
 389. 
Parties to: See Parties. 
Pending, how affected by code, 
 8. 
Pending, when deemed to be, 
 1049. 
Place of, 

 392-400. See Place of Trial. 
Real party in interest to prosecute, 
 367. 
Realty, to recover injuries to, 
 39
. 
Realty, to recover, where brought, 
 392. 
Receiver may bring and defend, 
 568. 
Register of must be kept by clerk, 
 1052. 
Register of, what to be entered in, 
 1052. 
Remedies divided into actions and special proceed- 
ings, 
 2l. 
Ships, against, 

 813-827. 
Special proceeding included under, in statute of limi- 
tation, 
 363. 
State, acts authorizing actions against,. pp. 784-786. 
Submitting controversy without action, 

 1138-1140. 
Successive actions, 
 1047. 
Surety by, 
 1050. 
Survival of, statute of limitation, 

 353, 355. 
Title of, 
 426. 
Transfer of, 

 397-400. See Place of Trial. 
Transi tory , 
 395. 
Trustee may sue without joining beneficiaries, 
 369. 
When "'commenced, 
 350. 
ADJOURNMENT. Amendment in justices' court, adjourn- 
ment on, 
 859. 
Construed as recesses and not to prevent court's sit- 
ting, A 7.. 
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Con tempt proceedings, in, 
 1217. 
Continuance: See Continuance. 
GuardIans have power to adjourn, 
 1284:. 
Holidays, on, 
 135. 
In election contest, 
 1121. 
In justice's court, 

 873-877. 
Judge, absence of, 
 .139. 
Judge, failure to attend, sheriff or clerk to adjourn 
until what time, 
 140. 
Trial in police court, 
 931. 
While jury out, 
 617. 
While jury out, sealed verdict, 
 617. 
ADMINISTRATOR: See Executor and Administrator. 


ADMIRAL TV: See Shipping. 
Judgment of court of admiralty of foreign country, 
conclusiveness of, 
 1914. 


ADM ISSION. Attorney, admission to practice, 

 275-280. 
By failure to verify answer, 
 446. 
Compromise, offer of, is not, 
 2078. 
Contract set out in answer, when deemed admitted, 

 448. 
Evidence, admission of, denial of continuance, 
 595. 
Service of summons, of, 
 415. 
Written instruments in complaint deemed admitteð, 
when, 

 447-449. 


ADMONITION of jury, on separation, 
 611. 


ADU L T E RV, confession of, divorce, 
 2079. 


ADV ANCEM ENi to heir, 
 1686. See Wills, IV. 


ADVERSE CLAI M, personal property, to, action to deter- 
mine, 
 1050. 
Quieting title, 

 738-751. See Quieting Title. 
Real property, to, action to determine, 
 738. 
ADVERSE POSSESSION, descent cast, right of .possession 
not affected by, 
 327. .. 
Disabilities excluded from time to commence actions, 

 328. 
Entry, 
 320. 
Improvements as a setoff, 
 741. 
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Inclosure and boundaries, 
 325. 
Infant, against, 
 328. 
Judgment, under, 

 322, 323. 
Landlord and tenant, presumption as to tenant's pos- 
session, 
 326. 
Landlord and tenant, relation of, as affecting, 
 326. 
Lunatic, against, 
 328. 
Mesne profits, 
 336. 
Mining claim, inclosure of, 
 325. 
Occupation deemed under legal title unless adverse, 

 321. 
Occupation under judgment, when adverse, 

 322, 323. 
Occupation under written instrument, when adverse, 


 322, 323. 
Possession, when presumed, 
 321. 
Possesssion not under instrument, extends how far, 

 324. 
Posse"ssion of part, whether possession of whole, 

 
322, 323. 
Prisoner, against, 
 328. 
Public land l effect on certificate of purchase or loca- 
tion, 
 1925. 
Redemption of mortgage, 

 346, 347. 
Seisin, 

 318, 319. 
State, against, 

 315, 317. 
Taxes, payment of, necessary to, 
 325. 
What constitutes, under claim of title not written, 

 325. 
Written instrument or judgment, under, 

 322, 323. 
Written instrument, not founded on, 

 324, 325. 
AFFI DA VIT: See Subject in Question. 
Affirmations: See Affirmation. 
Amendment, for order to allow, 
 473. 
Appeal, a part of record on, 
. 661. 
Arrest, for, of defendant, 
 481. 
Arrest, fOT, of defendant in justice's court, 
 862. 
Arrest, on motion to vacate, or reduce bail, 
 503. 
Attachment, for, 
 538. 
Attachment, for discharge of, 
 557. 
Attachment, for, in justice's court, 
 866. 
Before whom may be taken, 
 2012. 
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AFFIDAVIT. 


Before whom may be taken in another state, 
 2013. 
Certificate to foreign, 
 2015. 
Change of judges, for, on ground of bias, etc., 
 170. 
Changing place of trial in justices' courts, for, 
 833. 
Claim from exemption from jury duty, of, 
 202. 
Continuance, on motion for, 
 595. 
Copy of, as evidence, 
 2011. 
Corporation, affidavit, how made, 
 1348. 
Costs, of, 
 1033. 
Decedent, to support claims against estate of, 
 1494. 
Defective title to, validity, 
 1046. 
Defendant for trial in proper county, of, 
 396. 
Defined, 
 2003. 
Deputy justices' clerk, authority of, to take, 
 86. 
Election, of party contesting, 
 1115. 
Evidence, as, 
 2011. 
Facts constituting contempt, of, 
 1211. 
Filed where, 
 2011. 
Foreign country, who may take in, 
 2014. 
Guardian's account and inventory to be sworn to, 

 1773. 
Identity, affidavits admissible to prove, 
 1379. 
Imprisoned witness, for order to exalnine, 
 1996. 
Injunction, for vacating or modifying, 
 532. 
Judicial officers may take, 
 179. 
Juror may make, of misconduct of jury, 
 657. 
Justice of peace may take, 
 179. 
Mandamus, for, 
 1086. 
New trial, motion for on affidavit, procedure, 
 659. 
New trial, for, 
 658. 
Of plaintiff denying execution of instrument, 
 448. 
Particular proceedings, affidavits in: See Particular 
Title. 
Police judge may take, 
 179. 
Postponement of trial, for, in absence of witness, 
 595. 
Prejudice of, 
 170. 
Prohibition, for, 
 1103. 
Publication of summons, for, 
 412. 
Publication of summons, for, as part of judgment-roll, 

 670. 
Publication, to prove, 
 2010. 
Redemptioner from execution, of, 
 705. 
Referee, on objections to appointment of, 
 642. 
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Replevin, in, 

 510, 519, 520. 
Relief from default judgment in justice's court, for, 

 859. 
Review, for, 
 1069. 
Service of summons, of, 
 415. 
State a party, when, 
 446. 
Summons to joint debtor after judgment, for, 
 991. 
Supreme court justice may take, 
 179. 
Superior judge may take, 
 179. 
Sureties of, on bond to stay money judgment, 
 942. 
Title, want of, effect of, 
 1046. 
Transfer of action to another justice of peace, on 
ground of interest, etc., for, 
 90. 
Vacating or modifying injunction, for, 
 532. 
Value of, in claim and delivery does not bind officer, 
when, 
 473. 
Verification of pleadings, 
 446. 
Will, of grounds for contest, 
 1314. 
Witness, of, on his arrest, 
 2069. 
What provable by, 
 2009. 
When may be used, 
 2009. 
Who may take, 

 86, 179, 259, 2012. 
Who may take in another state, 
 2013. 
Wbo may take in foreign country, 
 2014. 
AFFI N ITY, appraisers, whether disqualified by, 
 1444. 
Judge or justice, as disqualifying, i 170. 
Juror, as disqualifying, 
 602. 
Meaning of, 
 17. 
Receiver, a's disqualifying, 
 566. 
Referee, as disqualifying, 
 641. 
AFFI RMATION, form of, 
 2097. 
Includes oath, 
 17. 
In place of oath, 
 2097. 
AFFRAYS. Justice's court has jurisdiction over, 
 115. 
AGENCY, absentee in distribution, agent for, 

 1691-1695. 
Authority of agent to sell realty, to be written, 
 1973. 
Declarations of agent, 
 1870. 
Default judgment, examination of agent of plaintiff, 

 585. 
Referee, relation of, disqualifies, 
 641. 
Replevin from agent, 
 512. 
Replevin, service of order on agent, 
 512. 
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AGREED CASE-AMBIGUITY. 


AGREED CASE, appeal lies from judgment in, 
 1140. 
Costs prior to trial, not allowed, 
 1139. 
How submitted, 
 1138. 
Judgment enforceable as other judgments are, I 1140. 
Judgment entered, as in other cases, fi 1139. 
Parties may submit, 
 1138. 
Proceedings on, 
 1138. 
What must appear, 
 1138. 
ALAM EDA COUNTY, nUTllber of superior judges, 
 66. 
Acts providing additional superior judges, p. 765. 
ALIAS, execution from justice's court, 
 903. 
Summons from justice's court, 

 846, 847. 
Summons will issue, when, 
 408. 
Writ of possession, 
 1212. 
ALl EN. Admission of attorney from foreign. country, fi 279 
Limi tation of actions affecting, 
 354. 
ALIENATION, effect of on action, 

 740, 747. 
ALLEGATIONS: See Answers; Complaint. 
Affirmative, by whom must be proved, 
 1869. 
Burden of proof of, 

 1869, 1981. 
Denials of, how made, 
 437. 
If not controverted, deemed admitted, 
 462. 
In particular actions: See Particular Title. 
In pleadings against joint debtors, 
 993. . 
Material, evidence confined to, 
 1868. 
Material, what are, 
 463. 
Material, only need be proved, 
 1867. 
Negative, when must be proved, 
 1869. 
Redundant, 'sham and irrelevant, striking out, I 453. 
To be Ii berally construed, 
 452. 
Variance, 

 469-471. 
When deemed admitted, 
 462. 
When deemed controverted, 
 462. 
ALLOW ANCE for support of family of decedent, fit 1464, 
1467. 
How to be paid, 
 1467. 
ALTERATION O'F WRITING, party producing must ac- 
count for, 
 1982. 
Of will: See Wills, VI. 
AMBASSADOR. Affidavit, may take, 
 2014. 
AMBIGUITY, parol evidence to explain in writing, I 1856. 
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AMENDMENT, answer before, effect of, 
 472. 
Bill of exceptions, to, 
 650. 
Complaint, defendant must answer, 
 432. 
Complaint, failure to answer, default, 
 432. 
Complaint, filing and serving amendments, 

 432, 472. 
Complaint in forcible entry, to conform to proofs, 
 
1173. 
Complaint, of, in forcible entry and detainer, 
 1173. 
Conclusions of law, of, 
 663. 
Demurrer, after, of course, 
 472. 
Demurrer, before, 
 472. 
Ficti tious name, 
 474. 
Justice's court, adjournment and costs, on amendment 
in, 
 859. 
Justice's court, amendment in, 
 859. 
Mistake in any respect, correcting by, 
 473. 
Of course, without costs, 
 472. 
Order allowing or refusing deemed excepted to, I 647. 
Pleading, of, time for, 
 476. 
Pleading, of, when variance, 

 469, 470. 
Pleadings, of, to bring in necessary parties, 
 389. 
Pleadings, of, on demurrer in justice's court, 
 858. 
Pleadings, to, in general, 
 473. 
Process, of, power of court, 
 128. 
Statement, amendments to, 

 659, 661. 
Striking out name of party, 
 473. 
Supplemental pleadings, 
 464. 
Terms may be imposed, 
 473. 
To pleadings or proceedings general1y, 
 473. 
Variance, in case of, 

 469, 470. 
AMICABLE ACTIONS, submission of controversy, 

 1138- 
1140. 
ANCHORAGE, vessels liable for, 
 813. 
ANOTHER ACTION PENDING, ground for demurrer, 
 
430. 
ANCI ENT WR ITI NGS, presumption of genuineness, 
 1963. 
AN I MALS, liens arising from acts to prevent cruelty to, 
how enforced, 
 12.08. 
Disposition of proceeds, 
 1208. 
ANSWER, in particular actions: See Particular Title. 
Abatement, plea in, 
 430. 
Absence of, what relief granted plaintiff, 
 580. 
Account, items of, 
 454. 
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ANSWER. 


Allegations: See Allegations. 
Amendment of, 
 472. 
Amended complaint, failure to, default, 
 472. 
Amendeu. complaint, to, time for, 
 472. 
Amended pleading, to, 
 472. 
Appearance, answer is, 
 1014. 
Complaint, amended, to, 
 432. 
Construction of, 
 452. 
Contains what, 
 437. 
Counterclaim, 

 437-440. 
Counterclaims, may contain several, I 441. 
Cross-complaint, 
 442. 
Cross-complaint, to, 
 442. 
Default for failure of, when entered, fi 586. 
Defective heading to, 
 1046. 
Defense, may contain several, 
 441. 
Defense not raised by, waived, 

 434, 439. 
Defenses must be stated separately, 
 441. 
Dem ur to part, and reply to part, 
 441. 
Demurrer and, at same time, 
 431. 
Demurrer overruled, allowing answer, 
 472. 
Demurrer, effect on, 
 472. 
Demurrer, matters not appearing on face of com- 
plai'n t, I 433. 
Demurrer, overruling, time to answer, fi 47ft 
Demurrer to, 

 422, 443, 444. 
Demurrer to, effect of overruling, 
 472. 
Demurrer to part and reply to part, 
 441. 
Disclaimer, 
 739. 
Filed, must be, 
 465. 
General denial puts in issue, what, 
 437. 
General denial, when sufficient, 
 437. 
Generally, 
 437. 
Genuineness of instruments, how controverted, 
 448. 
Genuineness of instruments, when admitted, 
 447. 
Genuinenes! of instruments, when not admitted. 
fi 449. 
Information and belief, denial on, 
 437. 
Irrelevant, may be stricken out, 
 453. 
Joint debtor brought in after judgment, of, 
 992. 
Justice's court, in, fi 852. See Justice's Court. 
Lost, how supplied, fi 1046. 
Material allegations in complaint, not controverted 
deemed true, 
 462. 
Material allegations, what are, g 463. 
New matter, g 437. 
New matter in, deemed denied, I 462. 
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Objection not appearing on complaint, may be taken 
by, 
 433. 
Objections to complaint waived, when, 
 434. 
Plea in abatement, 
 430. 
Pleading, as a, 
 422. 
Police court, in, oral or written, 
 931. 
Pollee court, when may be made, 
 931. 
Redundant matter, strikin'g out, 
 453. 
Served, must be, 
 465. 
Shall contain w hat, 
 437. 
Sham, may be stricken out, 
 453. 
Signature to, fi 446. 
Specific denial, when necessary, fi 481. 
Striking out, 
 453. 
Supplemental, when allowed, fi 464. 
Time for, extending, 

 473, 1054. 
Unverified complaint, general denial, I 437. 
Variance, amendment, 

 469, 470. 
VerificatIon of, 
 446. 
Verified complaint, specific denial, 
 4a7. 
Verified complaint, failure to verify answer, I 446. 
Waiver of objections not taken by, 
 434. 
Waiver of summons by, fi 406. 
What to contain, 
 437. 
Written instrument, when complaint sets forth, II 
447-449. 
Written instrument, setting out in, 

 448, 449. 
See Pleadings. 


APPEALS. Appellant, definition of, 
 938. 
Appellant, who is, 
 938. 
Courts existing before January, 1880, appeal from, p. 
761, Stats. 
Forcible entry, provisions relating to appeals relate 
to, 
 1178. 
Judgment reviewable as code prescribes, fi 936. 
Jurisdiction of supreme court, fi
 53, 963. See Su- 
preme Court. 
Order reviewable a
 code prescribes, 
 936. 
Parties, how designated, 
 938. 
Probate orders and decrees, provisions relating to ap- 
peals apply, 
 1714. 
Probate proceedings, appeals in: See Wills, XIII. 
Respondent, definition of, 
 938. 
Respondent, who is, 
 938. 
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APPEALS. 


Who may appeal and In what cases may be taken. 
Agreed case, appeal lies from judgment, 
 1140. 
Any 
ggrieved party may appeal, 
 938. 
Award, decision upon motion to modify appealable, 

 1289. 
Award, judgment on before motion to correct not ap- 
pealable, 
 1289. 
CorporatIon, judgment dissolvIng, appeal lies, 
 1233. 
Causes in which may be taken, 
 963. 
Distribution, appeal from proceedings in, fi "1664. 
Election contest, appeal from, 
 1126. 
Eminent domain, appeal in, 
 1257. 
Heirship, appeal lies from judgment in proceedings to 
determine, 
 1664. 
Judgment in cause submitted without action, appeal 
from, 
 1140. 
Judgments from which may be taken, 
 963. 
May be taken in what cases, 
 963. 
Mechanic's lien, appeal in cases involving, 
 1199. 
New trial, appeal from orders respecting, 
 963. 
New trial, order for made by court without applica- 
tion of parties, 
 662. 
Orders from which may be taken, 
 968. 
Receiver, appeal from appointment of, 
 963. 
Trustee's account after distribution, appeal from, 
a 1701. 
Special administrator, none from appointment of, 

 1418. 
Who may appeal, I 938. 


Within what time to be taken. 
Attachment, order respecting, 
 989. 
Change of venue, order relating to, 
 939. 
EvIdence, time for appeal to review, 
 939. 
Final judgment, 
 939. 
Final judgment, orders after, 
 989. 
HeirshIp, appeal In proceedings to determine, A 1664. 
Injunctions, order respecting, 
 989. 
Interlocutory judgment, fi 939. 
In varioue cases, 
 939. 
New trial, order relating to, time for appeal, 
 939. 
PartitIon, order respecting, 
 939. 
Probate proceedings, orders and decrees in, I 1715. 
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Receiver, order relating to, 
 939. 
Within what time may be taken, 
 939. 


How taken; notice, undertaking, or deposit. 
Deposit in lieu of un'Gertaking, 

 940, 941, 948, 949. 
Deposit, waiver of, 
 948. 
How taken, 
 940. 
Notice of., 
 940. 
Notice of, appellant must furnish copy, 

 950-952. 
Notice of, filing and serving, 
 940. 
Trustee's account after distri'bution, appeal from, how 
taken, 
 1701. · 
Undertaking, attachment, on appeal fro.m, 
 946. 
U'ndertaking, dispensing with, when appellant is execu- 
tor, trustee, etc., 
 946. 
Undertaking, ex.ception to sureties, 
 948. 
Undertaking, executor, official bond sufficient, 
 965. 
Undertaking, final bond of guardian sufficient, 
 965. 
Undertaking, how certified, 
 953. 
Undertaking, in cases not specified, 
 949. 
Undertaking, insufficient, dismissal, 
 954. 
Undertaking, insufficient, new bond, 
 954. 
Undertaking, justification of sureties, 
 948. 
Undertaking may be in one instrument or several, 

 947. 
Undertaking necessary unless waived, 
 940. 
Undertaking, requisites of, 
 941. 
Undertaking, sureties, stipulation for judgment against, 

 942. 
Undertaking, sureties, subrogation of, 
 1059. 
Undertaking, sureties, judgment payable in specified 
kind of money, when, 
 942. 
Undertaking, time of filing, 
 940. 
Undertaking, time to file, extension of, 
 1054. 
Undertaking to stay pro
eedings: See post, Effect of, 
Stay of Proceedings. . 
Un-dertaking, waiver of, 

 940, 948. 
Undertaking, where judgment directs payment of 
money , 
 942. 
Undertaking, where judgment for sale of mortgaged 
premises, 
 945. 
Undertaking, where judgment directs delivery of docu- 
ments or personalty, 
 943. 
Code Civil Proc.-ól. 
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Undertaking, where judgment directs appointment of 
receiver, 
 943. 
Undertaking, where judgmðnt directs sale of person- 
al ty on foreclo
ure, 
 943. 
Ðnderta.king, where judgment directs sale or delivery 
of realty, S 944. 
Undertaking, where judgment directs execution of con- 
veyance or other instrument, 
 944. 
Undertaking, where order directs issuance of alias 
writ of possession, 
 1210. 


Questions, how presented for review; record on appea'. 
Affida vi t, part of rocord on , 
 661. 
Bill of exceptions, appellant must furnish, 
 950. 
Bill of exceptions used on motion for new trial may be 
used on, 
 950. 
Bill of exception3: See Exce.ptions. 
Certificate of clerk as to correctness of transcript, 

 953. 
Certification of undertakings and copies, 
 953. 
Copies, how certified, 
 953. 
Corporation, judgment-roll on appeal from judgment 
dissolving, 
 1233. 
Findings of referee, how reviewed, 
 645. 
Judgment-roll: See Jud'gment-Roll. 
Judgment-roll, appellant must furnish, 
 950. 
Judgment-roll, what constitutes, 
 670. 
Papers, dismissal for failure to furnish, 
 954. 
Papers to be used on appeal from judgment, 
 950. 
Papers to be used on appeal from judgment rendered 
on appeal, 
 951. 
Papers to be used on appeal from orders, except or- 
ders granting or refusing new trials, 
 951. 
Papers to be used on appeal from order granting or 
refusing new trial, 
 
52. 
Record on, what constitutes, 
 661. 
Statement on: See Statement. 
Statement settled after motion for new trial may be 
used on, 
 950. 


Effect of appeal; stay of proceedings. 
Action is deemed pending during, 
 1049. 
Atta.chment, undertaking to continue, 
 946. 
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Effect of, and the giving of security, fi 946. 
Effect of, on attachment, 
 946. 
Effect of, on proceedings below, fi 946. 
Eminent domain, effect of, 
 1257. 
Execution, property levied on, released by, 
 946. 
Forcible entry, appeal, effect of as stay, 
 1176. 
Judgment for delivery of documents or personalty, 
stay of, what necessary, 
 943. 
ReI eases property fro.m levy, 
 946. 
Stay of jUtdgment on, how affects lien of judgment, 

 671. 
Stays proceedings below, 
 946. 
Stay, perfection of appeal is not, in what cases, 
 949. 
Stay, perfection of appeal operates as, when, 
 949. 
Undertaking to stay deficiency judgment, 
 945. 
Undertaking to stay judgment appointing receiver, 

 943. 
Undertaking to stay judgment directing foreclosure of 
chattel mortgage, 
 943. 
Un-dertaking to stay judgment for delivery of docu- 
ments or personal property, 
 943. 
Undertaking to stay jUdgment for execution of instru- 
ment, 
 944. 
Undertaking to stay judgment for sale or delivery of 
real ty, 
 945. 
Unodertaking to stay judgment of foreclosure, 
 945. 
Undertaking to stay money judgment, affidaviÌ$ of 
sureties, 
 942. 
Un-dertaking to stay money judgment, liability of 
S1lreties, 
 942. 
Undertaking to stay money judgment, requisites, 
 942. 
Undertaking to stay order granting alias writ of pos- 
session, bond necessary, 
 1210. 


Dismissal of appeal. 
Effect of, 
 955. 
For failure to furnish requisite papers, 
 954. 
Insufficient undertaking, 
 954. 
Insufficient undertaking, new undertaking, 
 954. 
Sureties becoming insufficient, 
 954. 
When will be dismissed, and when not, 
 954. 


Hearing and review. 
çontested election cases, preference given to, I 57. 
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Errors not affecting substantial rights disregarded, 

 475. 
Error not presumed prejudicial, 
 475. 
Orders reviewable on appeal from judgment, fi 956. 
Probate proceedings, preference given, 
 57. 
Review of finding as to claims of mariners, 
 826. 
Review, what subject to, 
 956. 
Seamen, review of findings as to claims, 
 826. 
What may be reviewed on appeal from judgment, I 956. 


Judgmen.t on; remedial powers; reversal. 
Court may take what action, 
 956. 
Decision to be in writing, 
 53. 
Error disregarded unless Eubstantial rights affected, 

 475. 
Judgment: See Supreme Court. 
Judgment on appeal, certificate of attachment or en- 
try of, 
 958. 
Judgment, when becomes final, fi 4. 
Modifying judgment on, 
 957. 
New trial, passing on question of law involved, 
 53. 
Powers of supreme ccurt, 
 
 53, 957. 
Remooial powers of appellate court, 

 53, 957. 
Reversal of order appointing guardian, validity of acts) 

 966. 
Reversal, new action, within what time may be 
brought, 
 355. 
Reversal of order appointing executor, valitlity of acts, 

 966. 
Reversal not decreed, except for substantial errors, 

 475. 
Reversal of judgment, restitution or rights, 
 957. 
Reversal, restitution where property sold under exe- 
cution, 
 957. 
Trustee's account, decree settling conclusive on affirm- 
ance, 
 1701. 


Rehearing and hearing in bank. 
Ordering case to be heard in bank, 
 44. 
Rehearing, 
 44. 


Costs and damages on appeal. 
Costs of, discretionary with court in what cases, 
I 1027. 
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Costs on, how claimed and recovered, 
 1034. 
Costs on probate appeals, discretion as to, 
 1720. 
Costs on review, other than by appeal, 
 1032. 
Damages, when appeal for delay, 

 957, 980. 


Remittitur. 
Generally, 
 958. 
Judgment to be remitted to court from which appeal 
taken, 
 53. 
Remittiturs in transferred cases, 
 56. 
Appeals from inferior courts. 
Superior court, bond, justification of sureties on, 
 
2. 
Superior court, cause to be tried anew, 
 980. 
Superior court, code provisions not applying to appeals, 

 959. 
Superior court, costs, 
 980. 
Superior court, damages, where taken for delay, 
 9
O. 
Superior court, deposit in lieu of undertaking, 
 978. 
Superior court, dismissal, 
 980. 
Superior court, docket of justice of peace must con- 
. tain notice of, 
 911. 
Superior court, docket of justice of peace to contaIn 
receipt of bond on appeal, 
 911. 
Superior court, fine for not transmitting papers, 
 977. 
Superior court, how taken, 

 92, 974. 
Superior court, judgment, effect and enforcement of, 

 980. 
Superior court, notice of, filing and serving, 
 974. 
Superior court, notice filed with justice's clerk, 
 92. 
Superior court, notice what to state, 
 974. 
Superior court, papers to be filed with justice's clerk, 

 92. 
Superior court, powers of such court, 
 980. 
Superior court, proceedings therein, 
 980. 
Superior court, provisions of code applicable, 
 980. 
Superior court, questions of fact, action tried anew, 

 976. 
Superior court, questions of fact, no statement neces- 
sary, 
 976. 
Superior court, questions of la w, hearing, what may 
be referred to on, 
 975. 
Superior court, questions of law, statement, contents 
of, G 975. 
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Superior court, questions of law, statement, time to 
file, 
 975. 
Superior court, questions of law, statement, amend- 
ments to, 
 975. 
Superior court, statement and amendments, settlement 
of, 
 
 92, 975. 
Superior court, stay of proceedings, officers' fees, 
 97
. 
Superior court, stay of proceedings on filing undertak- 
ing, 
 979. 
Superior court, sureties, exception to, and justification 
of, 
 978. 
Superior court, time for appeal, 

 939, 974. 
Superior court, transmission of papers, 
 977. 
Superior court, transmission of papers, compelling the, 

 977. 
Superior court, undertaking, requisites of, 
 978. 
Superior court, what papers to be transmitted, t 977. 
Superior court, who may take, 
 974. 
Supreme court, appeal to from justice's court, 
 964. 
APPEARANCE, answer is, 
 1014. 
Attorney for absent or minor heirs, 
 1718. 
Attorney, on accusation for removal, 

 292, 293. 
Bail for, on arrest for contempt, 
 1213. 
Cures defective service, fi 582. 
Defendant, of, equivalent to personal service, 
 416. 
Demurrer is, 
 1014. 
Effect of, where summons not issued or served. 
 581. 
Eminent domain, who may appear, 
 1246. 
Escheat, who may appear, 
 1271. 
Guardian, by, 
 1722. 
Joint contract, appearance where one defendant ap- 
pears or is served, 
 406. 
Justice's court, trial in, when party fails to appear, 

 884. 
Notice of, 
 1014. 
Notice waived by, 
 1306. 
Proceedings to compel the supplementary proceedings, 

 715. 
Summons, time for to be inserted in, 
 407. 
Time for, 
 407. 
Trial of actions on, 
 581. 
Vessels, actions against, who may appear and dete.ùa, 

 821. 
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Waiver of findings by failure to appear, 
 634. 
Waiver of jury trial by failure to make, 
 631. 
Waiver of sun1mons by, 

 406, 416, 581. 
What constitutes, 
 1014. 
APPELLANT.. who is, 
 936. 


APPLICATIONS, repeated for same order, forbidden, 


 182, 183. 


APPRAISEMENT: 'See Estates of Decedents. 
Appointment of appraisers at chambers, 
 166. 
Homestead, of, appeal from report, 

 939, 963. 
Ward's estate, of, 
 1773. 
ARBITRATION, adjournment, 
 1284. 
All arbitrators must meet and act.. 

 1053, 1285. 
Appeal from, 
 1289. 
Arbitrators, majority may determine question, 
 1285. 
Arbitrators must be sworn, 
 1285. 
Arbitrators, power of, to appoint time and place of 
hearing, 
 1284. 
Arbitrators, powers of, to take evidence, 
 1284. 
Arbitrators, quorum, 
 1053. 
Award, compelling arbitrators to make, 
 1283. 
Award, correcting, 
 1288. 
Award, delivery of, 
 1286. 
Award, enforcement of, 
 1283. 
Award, filing and en try of, 
 1286. 
Award has effect of judgment, when, 
 1286. 
Award, modifying, 
 1288. 
Award, modifying or correcting, grounds for, 
 1288. 
Award, power to make, 
 1284. 
Award, presumption that all matters submitted passed 
on, 
 1963. 
Award, signing of, 
 1286. 
Award to be in writing, 
 1286. 
Award, vacation of, grounds for, 
 1287. 
Boundaries of, 
 1281. 
Damages on revocation, 
 1290. 
Number of arbitrators, 
 1282. 
Oaths by arbitrator", 
 1284. 
Partition, fi 1281. 
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Powers of arbitrators, fi 1284. 
Quorum of arbitrators, 
 1053. 
Subjects of, 
 1281. 
Submission to, entry of, as order of court, 
 1282. 
Submission to, filing with clerk and entry of, 
 1283. 
Submission to, must be in writing, 
 1282. 
Submission to, revocation of, 
 1283. 
Submission to, revocation of, what may be recovered 
in case of, 
 1290. 
Title to real property may not be submitted to, 
 1281. 
What may be submitted to, 
 1281. 


ARGUMENT, case may be brought before court for, when, 

 665. 
Order of counsels', 
 607. 
Reserving case for, 

 664, 665. 


ARREST AND BAIL. 
Arrest. 
Administrator, arrest of, 
 1449. 
Affidavit for, 

 481, 862. 
Affidavit and order of arrest to be delivered to sheriti, 
and copy to defendant, 
 484. 
Arrested party, application by, for postponement or 
trial in justice's court, 
 876. 
Code prescribes only mode of, 
 478. 
Contempt, arrest in: See Contempt. 
Defendant, when subject to, 
 479. 
Discharge of persons imprisoned on civil process, 

 
1143-1154. See Prisoner. 
Entry of judgment in justice's court when defendant 
subject to, 
 893. 
Escape, liability of sheriff, 
 501. 
Execution, arrest on, 
 682. 
Forcible entry and detainer, in, 
 1168. 
For embezzlement, 
 479. 
For fraud, 
 479. 
Grounds for, 
 479. 
How made, 
 485. 
In action for fine or penalty, 
 479. 
Justice's courts, in, 

 861-865. See Justice's Court. 
Malicious, joinder of actions, 
 427. 
Mandamus, disobedience of, 
 1097. 
Manner of, prescribed by code, 
 478. 
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Motion to vacate, 
 503. 
l\iotion to vacate, affidavit, 
 503. 
Motion to vacate, when granted, 
 504. 
Of Jebtor in supplementary proceedings, 
 715. 
Of judgment debtor, 

 682, 684. 
Order of, by whom made, 
 480. 
Order of, filing, 
 492. 
Order of, form of, 
 483. 
Order of, undertaking of plaintiff, 
 482. 
Order of, when made, 
 483. 
Privilege of witness from, 
 2067. 
Probate, arrest for refusal to obey citation in, I 1460. 
Public administrator, arrest of, 
 1734. 
Quo warranto, in, 
 804. 
Sheriff, return, etc.. 
 492. 
Support of prisoner, plaintiff must furnish, 
 1154. 
Undertaking for, 
 862. 
Vacating arrest, 
 503. 
When defendant about to leave state, 
 479. 
When defendant about to remove or dispose of prop- 
erty, 
 479. 
When property concealed or disposed of, 
 479. 
Witness, arrest for refusal to testify, 
 1994. 
Witness, arrest of, when void, 
 2068. 
Witness, liability of officer arresting, 
 2069. 
Witness, when exonerated from arrest, 
 2067. 
Witness, when entitled to release from, 
 2070. 
Ba i I. 
Acceptance of undertaking by sheriff, 
 492. 
Allowance of, exonerates 'Sheriff, 
 496. 
Allowance of, manner of, 
 496. 
By person arrested for contempt, 

 1213, 1215. 
Contempt, form and condition of bond, 
 1215. 
Defendant discharged on, 
 486. 
Delivery of undertaking to sheriff, 
 492. 
Deposit, certificate of, 
 497. 
Deposit, defendant discharged on, 
 486. 
Deposit, how applied or disposed of, 
 500. 
Deposit instead of bail, 
 497. 
Deposit, payment of, into court by sheriff, 
 498. 
Deposit, substituting bail for, 
 499. 
Deposit when bail reduced, 
 497. 



810 


ARREST AND BAIL-ASSIGNMENT. 


Exonerated by surrender of defendant, 
 488. 
Exonerated by death or imprisonment of defendant, 

 491. 
Exonerated, when, 

 488, 489. 
Exonerated, when not, 
 489. 
Failure to object to, 
 492. 
Filing of undertaking, 
 
 482, 492. 
Force of, 
 487. 
How given, 
 487. 
How proceeded against, 
 490. 
Judgment against sheriff, proceedings on, 
 502. 
Justification, 
 494. 
Justification, manner of, 
 495. 
Justification, notice, 
 493. 
Motion to reduce, 
 503. 
Motion to reduce, affidavit, 
 503. 
Motion to reduce, when granted, 
 504. 
New undertaking when other bail given, 
 493. 
Qualifications of, 
 494. 
Refusal by plaintiff to accept bail, 
 492. 
Rejection of undertaking by sheriff, 
 492. 
Sheriff when liable as, and his discharge, 
 501. 
Substituting for deposit, 
 499. 
Surrender of defendant by, 

 488, 489. 
Surrender of defendànt, time for and how accom- 
plished, 

 488, 489. 
Undertaking of bail, 
 487. 
Undertaking of plaintiff, 
 482. 
ASSAU L T, jurisdiction of justice's court, 
 115. 
Limitation of action for, 
 340. 


ASSEMBLY, to present impeachments, 
 37. 
ASSESSMENT, claim and delivery, 
 510. 
Costs of course in action involving, 
 1022. 
Limitation of action for stock sold for, 
 341. 
Limitation of action to contest, fi 349. 
Value of property taken for public use, 
 1248. 
ASSIGNMENT, chose, of, not to prejudice defense,' 

 368, 
385. 
Cross-demand not barred by, 
 440. 
--,t to prejudice right of .s, etoff 
 368. 
.idemptioner to produce copy of, 
 705. 
Transfer of interest does not abate action, 
 385. 
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ASSIGNMENT FOR CREDITORS, salaries and wages as 
preferred claims, 
 1204. 
ASSISTANCE, bond on appeal from order directing alias 
writ, 
 1210. 
Execution, 
 682. 
Re-entry after eviction, effect of, 
 1210. 
Re-
n try after eviction, proceedings on, 
 1210. 
Re-entry, alias writ of possession, appeal from order, 
stay, 
 1210. 
Writ of, to put plaintiff in eminent domain in pos- 
session, 
 1254. 


ASSOCIATION, associates may be sued in name of, fi 388. 
Change of name, how effected, 
 1276. 
Savings and loan, dissolution of, 
 1234. 


ATTACHMENTS. Administrator, against, to compel at- 
tendance, I 1440. 
Appeal, effect of, undertaking, 
 946. 
Appeal from order respecting, time for, 
 939. 
Appeal lies from order respecting, 
 963. 
Contempt, for, 
 1212. 
Estate of decedent, to compel inventory of after-dl!- 
covered property of, 
1451. 
Executor, against, for failure to return account of 
sale, 
 1575. 
Executor, against, to compel accounting, 

 1627, 1628, 
1630. 
Inventory of after-discovered property of decedent, to 
compel, 
 1451. 
Judgment for plaintiff, how satisfied, 
 550. 
Juror, against, to compel attendance, 
 238. 
Justice court, attachment in, 

 866-869. See Justice's 
Court. 
Preferred claims for wages, 
 1206. 
Recorder, how to index attachments, 
 542. 
Surviving partner, against to compel accounting, 
fi 1585. 
Will, of person not producing, fi 1302. 
Witness, of, 

 177, 1993. 


Issuance, form and contents. 
Affidavit for, what to contain, 
 538. 
Directed to sheriff, 
 540. 
Form of, 
 640. 
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Several writs may issue to different sheriff8, 
 640. 
Time to issue, 
 537. 
When and in what cases may issue, 
 537. 
Writ directed to sheriff, fi 640. 
Writ to state what, fi 640. 


Undertaking on. 
Amount of, 
 539. 
Delivered to defendant on judgment in his favor, 
 553. 
Exception to sureties, 
 539. 
Generally, 539. 
Justification of sureties, 
 639. 
Requisites, 
 539. 
Vacating, for failure of sureties to justify, 
 539. 
What may be attached. 
Corporation, shares of stock may be attached, 
 641. 
De bts may be attached, 
 541. 
Materials for building not subject to, 
 1196. 
Vessels, attachment of: See Shipping. 
What property subject to, 
 541. 


Levy; property, how attached. 
Accounts may be collected without suit, 
 547. 
Accounts collected, receipt of sheriff for, 
 547. 
Attorney to give written instructions what to attach, 

 543. 
Credits, how attached, 
 542. 
Custody, personal property n1ust be taken in, when, 

 542. 
Debts and credits attached, to be collected, 
 647. 
Debts, how attached, 
 542. 
Personal property, how attached, 
 542. 
Personal property not susceptible of manual delivery, 
how attached, 
 542. 
Personal property susceptible of manual delivery, 
how attached, 
 542. 
Real property, how attached, 
 542. 
Recorder to index attachment of realty, 
 542. 
Shares of stock, how attached, 
 542. 


Garnishment. 
Credits or personalty in possession of third person, 
attachme'nt of, 
 543. 
Examination of defendant on oath, 
 646. 
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Examination of defendant, delivery of property to 
sheriff after, 
 545. 
Garnishee, citation to appear, 
 545. 
Garnishee, examination of, on oath, 
 545. 
Garnishee, not delivering up property, liability of, 

 544. 
Garnishee, service on, 

 542, 543. 
Memorandum of credits, garnishee, to give, 
 546.. 
Memorandum, party refusing, to pay costs, 
 546. 


Claim of property; preferred claims. 
'fhird person, property claimed by, how tried, 
 549. 
Wages, claim for, preferred, 
 1206. 


Release; discharge; judgment for defendant. 
Delivery to defendant when judgment in his favor, 

 553. 
Discharge of, at what time may be moved for, 
 566. 
Discharge of, for irregularity, 
 558. 
Discharge of, grounds for, 

 556, 558. 
Discharge of, motion for, 

 554, 556. 
Discharge of, motion for, affidavits, 
 557. 
Discharge of, motion for, amendment fat irregularity, 

 558. 
Discharge of on judgment for defendant, 
 553. 
Judgment for defendant, what to be delivered to him, 

 553. 
Release of, delivery of property and proceeds to de- 
fendant, 
 554. . 
Release of, on giving undertaking, 
 554. 
Release of, on real property, manner of, 
 560. 
Release of, on real property, recording, 

 559, 560. 
Release of, proceedings for, 
 554. 
Release of, proceedings for, before whom taken, 
 554. 
Release of, undertaking for, 

 554, 555. 
Release of, undertak
ng of defendant, 
 555. 
Release of, undertaking for, justification of sureties, 

 
 554, 555. 
Release of, upon what terms granted, 
 555. 
Release of, when graIJted, 

 554, 555. 
Undertaking of .clefendant, 
 540. 
Undertaking by defendant, when suit may be brought 
on, 
 562. 
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Sale of property; dis;Josition of proceeds; increase or 
deficiency. 
Balance due, execution for, 

 550, 5-51. 
Balance due, how collected, 

 551, 552. 
Delivery of property or proceeds to defendant when 
judgment satisfied, 

 550, 551. 
Perishable property, how sold, 
 547. 
Perishable property, proceeds of, 
 550. 
Sale of property, manner of, 
 548. 
Sale of property, notice, 

 548, 550. 
Sale of property may be as under execution, 
 548. · 
Sale of property under execution, 
 550. 
Sale of property where interests of parties require, 
I 54
. 
I nventory and return by sheriff. 
Inventory, how made, 
 546. 
Inventory, full, sheriff to make, 
 54ft 
Memorandu m of property, 

 545, 546. 
Return of writ, manner of, 
 559 
Return of writ, time for, 
 559. 
ATTORN EV, absence of, postponement of trial fOT, , 595. 
Argument, order of, at trial, 
 607. 
Contempt for assuming to be, 
 1209. 
Contempt for practicing without license, 
 281. 
Convi.ction of crime, certifieate thereof to supreme 
court, 
 28B. 
Death of, notice to appoint substitute, 
 286. 
Exemption from jury duty, 
 200. 
Fees for in administration of estates, 

 1616, 1619. 
Judge pro tempore, a.ttorney may be selected to act as, 

 72. 
Legislature, extension of time during attendance on, 
I 1054. 
Privileged communications, 
 1881. 
Roll of, how kept, 
 280. 
Supreme court, of, who are, I 275. 
Witness, as, 
 1881. 
Admission; license; who may act as; disquaJlffcatfon. 
Admission after examination, 
 277. 
Admission, examination of candidates for, I 276. 
A(lmission, certificate of and license, 
 277. 
Admißsion, oath on, 
 278. 
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Admission, qualificat!ons of, 
 275. 
Admission of, fronl other state or country, 
 279. 
Admission, 'who may be admitted as, 
 275. 
Disqualification of county clerk to practice, 
 171. 
. Disqualification of judge to practice, 
 171. 
Disqualification, judge or justice having acted as, 
 170. 
Disqualification, receiver, attorney disqualified to be, 
when, 
 566. 
Examination of, 
 276. 
Hasting's College of Law, effect of diploma from, 

 280a. 
License of, 

 277-279. 
License, oath of, indoI sement of on, 
 278. 
License, practicing without is contempt, 
 281. 
License, practicing without, penalty for, 
 281. 
List of, clerk of district court of appeals to transmit 
to supreme court, 
 280. 
Roll, attorney must sign, 
 280. 
Who may act as in justice's court, 
 842. 
\Vho may not act as in justice's court, 
 96. 
Who may act as in police court, 
 281. 
Compënsation of. 
Compellsa tion of, left to parties, 
 1021. 
Fee on bond in action in condemnation, 
 1251. 
Fees in action involving mechanic's lien, 
 1195. 
Fees in escheat proceedings, 
 1271. 
Fees in foreclosure suit, 
 726. 
Fees in partition, 
g 796. 798. 
Fees in suit by exe(
utor on claim against estate, 
 1510. 
Fees where injunction vacated or dissolved in case 
involving ,vaters, 
 532. 
Appointment of. 
Absent or minor heirs, appointment of, 
 1718. 
Appointment of, to represent party in partition 
 763. 
Probate court, appointment by, 
g 1307, 1718. ' 
"ViII contest, appointment on, 
 1307. 
Change and substitution of. 
Ceasing to act, notice to appoint substitute, 
 286. 
Death of attorney, notice to appoint substitute, 
 286. 
Removal of, notice to appoint substitute, 
 286. 
Substitution, how made, 
 284. 
Substitution, notice of, 
 285. 
Duties and powers of. 
Attachment, in, to give written instructions what to at.. 
tach, 
 543. 
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Authority of, 
 283. 
Authority to acknowledge satisfaction of judgment, 

 283. 
Authority to bind client, 
 283. 
Au thori ty to receive money, anl(Ï discharge claim, 
 283. 
Contempt, neglect or violation Of duty, a, 
 1209. 
Duties of, 
 282. 
Pleadings, subscribing and verifying, fi 446. 
Replevin, may require sheriff to take property in, 

 511. 
Retraxit, authority to enter, 
 581. 
Satisfaction of judgment by, 
 675. 
Service of intervention on, 
 387. 
Service on, for nonresident, 
 1015. 
Service on, manner of, 
 1011. 
Stipulations of, 
 283. 
Verification of pleading by, I 446. 


Removal or suspension. 
Accusa tion to be verified, 
 291. 
Accusation to be written, 
 290. 
Accusation, objection, no particular form ne:ç.essary. 

 295. 
Accusation, demurrer to} 
 295. 
Accusation, what must state, 
 291. 
Accusation, objection to, to be written, 
 295. 
Accusation, answer to, 
 296. 
Accusation, answer or objection to, 
 294. 
Accusation, denial of, may be oral without oath, fi 295. 
Accusation, refusal to answer, proceedings on, 
 297. 
Appearance, 
 293. 
Appear'ance, want of, proceedings on, 
 293. 
Appearing without authority, 
 287. 
Citation, 
 292. 
CQnviction of crime, removal for, i 287. 
Grounds for, 
 287. 
Judgment, 
 299. 
Lending name to another, removal for, 
 287. 
Plea of guilty, proceedings on,' 
 297. 
Proceedings, how instituted, 
 289. 
Proceedings taken upon information of another, when, 

 289. 
Proceedings, when to be taken by court, 0 289. 
Reference to take deposition, 
 298. 
Striking name from roll, 
 299. 
Trial, 
 297. 



ATTORNEY-GENER
\.L-BILL OF COSTS. 
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ATTORNEY..GENERAL, escheated estates, duties of, rela- 
tive to, 

 1269-1272. 
Need not verify pleadings, 
 446. 
Power and duties of, prescribed by Political and Penal 
Codes, 
 2G2. 
Usurping office or franchise, action by against party, 


 803-810. 
Usurpation of office: See Usurpation of Office. 
AUCTION. Bids: See Bids. 
Execution sø..le to be at, 
 694. 
Partition sale to be at, 
 775. 
Sale of attached vessel at, 
 824. 
Sales at, memorandum of auctioneer, 
 1973. 
ANCIENT FACTS, evidence of common reputation, as to, 

 1870. 
AWARD of arbitrators, 

 1286 et seq. See Arbitration. 
BAGGAGE, sheriff may not interfere with, on attachment 
of vessel
 
 820. 
SA I L: See Arrest and B3.i1. 
SA I L I FF of supreme court. 

 265, 266. 
BAN K. Banking corporation not Í() use name of friendly 
society, 
 1
76. 
Dissolution, deposits and dividends, 
 1234. 
Limitation of action against, for deposit, 
 348. 
Lirnitation in action for payment of forged or raised, 

 34.0. 
Next of lrin, act al1o\ving col1ectian of deposit by, 
 768. 
BANKRUPTCY. Law governing insolvent dehtcrs, 
 1822. 
SA TT E RY, jurisdiction of justice's court, 
 115. 
Limitation of action for,. 
 340. 
BERKELEY, act creating justice's court in, p. 778. 
BEN EFICIARV need not be joined as plaintiff, 
 369. 
BI BLE, fan1ily, entries in, as evidence, 
 1870. 
BID, execution sale. at, 
 694. 
Liability of sheriff, 
 697. 
Officer may refuse, 
 696. 
Probate sale, how received at, 

 1549, 1550. 
Refusal to pay, 
 
 695-G97. 
81 LL OF COSTS, verifying and filing, 
 1033. 
Code Civil Proc.-5
. 
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BILL OF EXCHANGE-BOND. 


BILL OF EXCHANGE: See Negotiable Instruments. 
Complaint may be copy of, 
 853. 
BILL OF EXCEPTIONS: See Exceptions. 
BILL OF PARTICULARS, further, 
 454. 
Need not be pleaded, 
 454. 
BIRTH, declarations of decedent relating to, 
 1870. 
BLANK in papers issued by justice of peace must be filled, 

 920. 
BOARD, majority may act, 
 15. 
BOARD OF SUPERVISORS, selection of jurors, fi 204. 
BOA T: See Shipping. 
BO N D: See Suret.yship; Undertaking. 
Action on, justice's jurisdiction, 
 112. 
Administrator"s sale, bond of purchaser at, 
 1567. 
Administrator's: See Executor and Administrator. 
Agent for absentee in distribution proceedings, of, 


 1692, 1695. 
Appeal: See Appeal. 
Approval by judge at chambers, 
 166. 
Cham bers, judge may approve at, 
 166. 
Contractor, of, 
 1203. 
Corporation as surety, 

 1056, 1057. 
Corporation as surety, statute authorizing, pp. 762, 763. 
Court commissioner, power to take and approve, 
 259. 
Eminent domain, security for the building of fences, 
etc., 
 1251. 
Executor's: See Executor and Administrator. 
Guardian'.s: See Guardian. 
Injunction, bond on, vacation or modification of, 
 532. 
Injunction, respecting waters vacated, bond in case of, 

 532. 
Justice's clerk, of, 
 86. 
Libel and slander, bond to cover costs in, p. 778, Stats. 
Limitation in action on, 
 340. 
Municipalities need not give, 
 1058. 
Not required of state, county, city, town, or officer, 

 1058. . 
Officer need not give, 
 1058. 
Partial distribution of decedent's estate, for, 

 1658, 
1661, ] 662. 
Public administrator's, 
 1727. 
Qualifications of sureties, 
 1057. 
Requi"sites of, in ge
eral, 
 1057. 



BONI>-BURIAL GROUND. 


81J 


Several actions on, costs and disbursements in case 
of, 
 1023. 
State or municipalities need not give, 
 1058. 
Vacation or modification of injunction, A 532. 
BOOKS as evidence. 
 1936. 
Containing published decisions, admissible, 
 1902. 
Entries in official, evidence, 
 1920. 
Historical books prÎ1l1a facie evidence, 
 1936. 
Inspection may be ordered and copy given, 
 1000. 
Judgment book to be kept, 
 668. 
La w, presumed correct, 
 
 1900, 1963. 
Presumed published by authority, 
 1963. 
Presumption of correctness of, 
 1963. 
Presumption as to books purporting to contain reports 
of decisions, 
 1963. 
Science. or art, books of, prima facie evidence, fi 1936. 
130UNDARY, adverse possession, 
 325. 
Arbitration, 
 1281. 
Change of, succession of justices of peace, 
 107. 
Common reputation, evidence, when admissible, I 1870. 
Conflicting, which prevail, 
 2077. 
Description in deeds, 
 2077. 
Determination of. to lands, 
 2077. 
Evidence as to, 
 1870. 
Lalre as, 
 2077. 
Maps. refer
nce to, 
 2077. 
Monuments, 
 2077. 
Navigable waters as, 
 2077. 
Non-navigable streams as, 
 2077. 
Road as. 
 2077. 
Rules for determining, 
 2077. 
Tide water as, 
 2077. 
BREACH OF PEACE, jurisdiction, I 115. 
Contempt, when, 
 1209. 
BREACH OF PROM ISE, to marry, sitting of court, private, 

 125. 
BUILDING AND LOAN ASSOCIATION, exemption ot 
shares of stock, 
 690. 
BUILDING CONTRACT: See Mechanic's Lien. 
BU I LDI NGS: See Public Buildings. 
Mechanics' liens: See Mechanic's Lien. 
BURIAL GROUND, presumption of dedication of, 
 1963. 
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BURDEN OF PROOF-CERTIORARI. 


au RDEN OF PROOF, who has, 

 1981, 1982. 
CALENDAR, causes must remain on, till when, 
 593. 
Clerk must enter calH!es on, 
 593. 
Dropping causes from, 
 593. 
Restoring causes to, 
 593. 
CAPACITY. Want of a ground of demurrer, 
 ,(30. 
CARRIER, vessels, liability of on contract to carry, 
 813. 
CATTLE-GUARDS, eminent domain, 

 1248, 1251, 1257. 
CASE AGREED. Controversy without action, 

 1138-1140. 
CEM ETERY, presumption that site dedicated for, 
 1963. 
CERTIFICATE. Acknowledgment, certificates of, 
 1948. 
Appeal, certificate to transcript: 
 953. 
Attorney's admission and license, of, 

 277, 278- 
Clerk's, of jurors drawn, 
 219. 
Deposit, instead of bail, certificate of, 
 497. 
Evidence, as, 
 
 1901-1907. 
Evidence, certificate of copy judicial record of foreign 
country for, 

 1906, 1907. 
Evidence, certificate of copy document for, generally, 


 1919, 1922-1924. 
Evidence, certificate of copy judicial record of this 
state or United States for, 
 1905. 
Evidence, certificate of written law or public writing 
of any country for, 
 1901. 
Execution sale, of, 

 698, 699, 700, 1905, 1906. 
Location, of, as evidence of ownership of land, I 1925. 
Phonographic reporter's competency, of, 
 270. 
Proof of will, of, 

 1317, 1318. 
Purchase, of, as evidence of ownership of land, 
 1925. 
Recording officer, of, is prima facie evidence, ä lS33. 
Redemption of, 
 703. 
Service of summons, of, 
 415. 
Writing, certificate to, form of, and how executed, 

 1923. 
CERTI FI ED COPI ES, eustodian of public writing bound to 
gi ve, 
 1893. 
Judicial record of foreign country, of, 
 1907. 
CERTIORARI: Bee Review. 
Defined, 
 1067. 
Superior court or judge may issue, 
 76. 
Supreme court may issue, 

 51, 54. 
Supreme court justice may not grant at chambers, 
I 165. 



CESTUI QUE TRUST-CITIZEN. 121 


CESTUI QUE TRUST: Bee rrrust. 
Need not be joined as plaintiff, 
 369. 
CHALLENGE: See Jurors. 
CHAMBERS, power of jur.ges at, 

 165, 166. 
Power of court at, 

 176, 1305. 
\Vrits and process necEssary may be iEsued at, 
 166. 
CHANGE OF NAf-r1E: See Name. 
CHARACTER, good, admissibility of evidenc
 of, 
 2053. 
CHARTS as evidence, 
 1936. 
CHATTEL MORTGAGE, undertaking on appeal fron1 or- 
der of foreclcsure, 
 943. 
CH ECKS. Limitations in action on forged or raised check 

 340. 
CHIEF JUSTICE: See Supreme Court .Justices. 
CHILDREN: See infants. 
CHOSE IN ACTION, assignmenf of, not to prejudice de- 
fense, 
 368. 
CIT A TION, administrator, to, on revocation of letters, 

 
 1384, 1385. 
Administrator, to show cause why further security 
should not be give
, 

 13
8, 1402. 
Attorney, to answer a.ccusation, 
 292. 
Election contest, to respondent, R 1119. 
Executor, to, to render account, 

 1623-1625, 1628. 
Executor, legatees, etc., to, on contest of will after 
probate, 
 1328. 
Garnishee, to, 
 545. 
Heirs resident in county, to, 
 1304. 
Persons intrusted v/ith decedent's estate to account, 
to, 
 ] 4Gl. 
Person, suspected of embezzling decedent's estate, to, 


 145!), 14G0. 
Probate, in, ho\v directed and 7/hat to contain, 
 17(1 i. 
Probate, in, how is
ued and served, 

 1708, 1709, 171l. 
Sureties on administrator's bond, to. 
 J 

94. 
Sureties, on application for ne"\v, 

 139
-1-i02. 
Sureties, on application for release, 
 1403. 
Time for seT" ice, 
 1711. 
CITIZEN, bai]iffs and sf\('r8tal'i
s of supren1e court shaH 
be, 
 2G5. 
Justice of tJeét' ) shall be, 
 159. 
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CITY-CLAIM AND DELIVERY. 


.. 


CITY: See Municipal Corporation. 
CITY ATTORNEY. Nuisance, to abate when directed by 
supervisors, 
 731. 
Nuisance, may sue to abate. 
 731. 
Nuisance, city attorney and district attorney have con- 
current right to abate, 
 731. 
CITY COU RTS, abolition of, p. 763, Stats. 
Transfer of books, papers, etc., to justi-ce, p. 763, Stats. 
CIVIL ACTION: See Action. 
CLAIM AND DELIVERY, affidavit for, must state what, 

 510. 
Affidavit for, necessary, 
 510. 
Affidavit for, when and where filed, 
 520. 
Affidavit misstating value does not bind sheriff, 
 47 J. 
Agen t, service of order on, 
 512. 
Agent, taking property from, 
 512. 
Alternative judgment, 
 667. 
Answer, claim to be made before, fi 509. 
Concealed property, how taken, 
 517. 
Costs of course allowed, when, 
 1022. 
Costs when recovery less than three hundred dollars, 

 1025. 
Damages for detention, 
 667. 
Delivery to defendant, 
 515. 
Delivery to plaintiff, 

 514, 515. 
Deli very, when may be claimed, 
 509. 
Judgment in the alternative, 
 667. 
Justices' courts, in, 
 870. 
Justice's court, in, where to be brought, 
 832. 
Limitation of action of, 
 338. 
Notice, when and where filed, 
 520. 
Property, how kept by sheriff, 
 518. 
Redelivery, when def
ndant entitled to, 
 514. 
Redelivery, undertaking of defendant, 
 514. 
Requisition to sheriff to take property, 
 511. 
Service of order on defendant. 
 512. 
Sheriff's fees. fi 518. 
Sheriff's liability to third person, 
 512. 
Sheriff's liability for defendant's sureties, 
 515. 
Sheriff's return, 
 520. 
Sureties, qualification of, 
 516. 
Thil'd person, claim of property by, 
 519. 
Third person, claim of property by, affidavit, 
 519. 
Third person, claim of property by, undertaking of 
plaintiff, 
 519. 



CLAIM AND DELIVERY-CLERK 


123 


Time when deliyery may be de,manded, I 509. 
Title, effect of judgment on, 
 1908. 
Undertaking of defendant, 
 514. 
Undertaking of defendant, justification of sureties, 

 515. 
Undertaking of defendant, justification of sureties, fail- 
ure of, 
 515. 
Undertaking of plaintiff, 
 512. 
Undertaking of plaintiff, and proceedings in serving or- 
der, 
 512. 
Undertaking of plaintiff, exception to sureties, 
 513. 
Undertaking of plaintiff, exception to sureties, failure 
to make, 
 513. 
Undertaking of plaintiff where third person claims 
property, 
 519. 
Undertaking, when and where filed, 
 520. 
Verdict in, requisites of, 
 627. 
Verdict in, assessment of damage
, 
 637. 
CLAIM OF PROPERTY in attachment, 
 549. 
In execution, 
 689. 
In replevin, 
 519. 
CLAIMS: See Estates of Decedents; Mechanics' Liens. 
Adverse, 

 738-751. See Adverse Claim. 
Preferred, claims for wages are, 

 825, 120.. 
CLERGYMEN, privi1eged communications, 
 1881. 
CLERK, affidavits, may take, 

 2012, 2013. 
Appraiser, no clerk or deputy to be, 
 1444. 
Certified list of jurors to be filed with, 
 208. 
County clerk: See County Clerk. 
Duty of, in contested elections, 
 1118. 
Duty of, on confession of judgment, 
 1134. 
Judgment, time to enter, 
 664. 
Judgment, to enter, 
 664. 
Judgment-book, to keep, 
 668. 
Judgment-docket, to keep, 

 671-673. 
Judgment-roll, to make up, 
 670. 
Justices', 

 86-97. See Justice's Clerk. 
1vlandate, what to transmit on verdict on, 
 1093. 

lust enter causes on calendar, 
 593. 
Must indorse on conlplaint, what, 
 406. 
Must keep register of actions, 
 1052. 
Partition sales, to in vest proceeds of, 
 789. 
Partition sale, duty of, on investn1ent, 
 79L 
Partition, to attest decree in, g 1684. 
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CLERK-CODE OF CIVIL PROCEDURE. 


Register of actions, to keep, 
 1052. 
Roll of attorneys, to keep, 
 280. 
Seal to be kept by, 
 152. 
Supreme court, of, 
 262. 
Testimony, when to take, 
 1051. 
To return writ of review with transcript, I 1070. 
In probate matters. 
Petition for letters filed with, 
 1371. 
To set petition for hearing, 
 1373. 
To file and record certificate of proof, fi 1318. 
To post notices, 
 1373. 
To issue ci ta tion, 
 lS84. 
To record letters, etc., 
 1387. 
To sign and seal letters, 
 1356. 
To issue letters, 
 1412. 
To enter claims on register, 
 1497. 
To sign ci tation, 
 1707. 
When to issue subpo
na an-d citations, 

 1707, 1708. 
CLOSED DOORS, trial with, 
 125. 
CLOU D ON TITLE, parties in action to remove, 
 381. 
See Quieting Title. 
CODE OF CIVIL PROCEDURE, action pending, how af- 
fects, 
 8. 
Cited, enumerated, etc., how, 
 19. 
Construction of: See Construction. 
Construction of words and phrases, 
 16. 
Construed liberally, 
 4. 
Continuation of statutes and common law, 
 6. 
Divided into four parts, 
 1. 
Establishes law on subjects to which it relates, fi 4. 
Is continuation of statutes and common law, fi 6. 
Justices' court, sections applicable to, 
 925. 
Limitation statute, how code affects, 
 9. 
No statute continued in force because consistent vrith, 

 18. 
Not retroactive, 
 3. 
Office, repeal of, by code, 
 7. 
Penal, provides for prosecution of criminal action, I 
31. 
Private statutes not repealed by, 
 18. 
Repeal by, does not affect existing rights, fi 18. 
Repeal by, does not revive former laws, 
 18. 
Repealing effect, 
 18. 
Retroacti ve effect, 
 3. 
Ri'gh ts existing or accrued not affected by, 
 18. 
Rights not affected by, fi 8. 



CODE OF CIVIL PROCEDURE-COMPLAINT. au 


Statutes not expressly continued in force repealed by, 

 18. 
Statutes in derogation of common law, construction 
of, 
 4. 
Statutes repealed by, 
 18. 
Tenure of office, how affected by, 
 6. 
When takes effect, 
 2. 
CODICIL, will includes, 
 17. 
See Wills, I. 
COLOR OF TITLE: See Adverse Possession. 
COMMISSION, executor or administrator's, 
 1618. 
To take testimony: See Deposition. 
COMMISSIONER: See Court Commissioner. 
Findings of, force and effect of, 
 644. 
Findings, judgment on,.
 644. 
Foreclosure, suits for, commissioners in, 
 72f 
Insurance: See Insurance Commissioner. 
May take affidavits in another state, 
 2013. 
COMMON LAW, code continuation of, 
 5. 
Statutes in derogation of construction of, 
 4.. 
COMMUNITY PROPERTY, inventory of deceden'("'!, (.1!.tate 
to show what is, 
 1445. 
Proceedings to determine interest on death ti( spouse, 

 1723. 
COMPENSATION: See Salary. 
Agent of absentee in distribution pr(
(Ji.J
Jdings, of, 
fi 1692. 
AppraIsers of decedent's estate, of, 
 144.4.. 
Attorneys', 
 1021. 
Commissioners', at foreclosure sale, 
 :Þ12.f). 
Elisor's, for summoning jurors, 
 228. 
Executor and administrator's, 

 1616, 1618. 
Guardian's, 
 1776. 
Partition proceedings, in: See PartitioT.L. 
Referees in probate, 

 1508, 1636. 
Referees, 
 1021. See -Referees. 
Trustee's, on settlement of account... a.fter dlstribu. 
tion, 
 1700. 
COMPLAINT: See Particular Title; Pleadings. 
Action commenced by filing, 
 405. 
Action commenced when filed, 
 350. 
Allegations material, what are, 
 463. 
Allegations material, not controverted deemed true, 
A 462. 
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COMPLAINT. 


Amended, answer to, 
 472. 
Amended, filing and service of, 
 472. 
Amended, in partition, 
 761. 
Amended of course, 
 472. 
Amendment of, 

 472, 473. See Amendments. 
Answer to, shall contain what, 
 437. 
Boats, in actions against, 

 814, 815. 
Causes of action to be separately stated, 
 427. 
Cloud on title, 
 738. 
Condemnation against state, how served. 
Conditions precedent, 
 457. 
Contains what, 
 426. 
Death, 
 385. 
Default of defendant, judgment cannot exceed amount 
demanded, 
 580. 
Defective heading, 
 1046. 
Demurrer to, 

 422, 430, 431. 
Demurrer, sustaining, time to amend, 
 47ft 
Description of real property, in ejectment, 
 455. 
Distribution proceedings, in, 
 1664. 
Ejectment, in, description of property, 
 455. 
Eminent domain, in, 
 1244. 
Fictitious name, when party may be sued by, 
 474. 
First pleading of plaintiff, 
 425. 
Forcible entry and detainer, in, 
 1166. 
Forcible entry and detainer, amendment of, 
 1173. 
Genilinenes
 of instruments, how controverted, 
 448. 
Genuineness of instruments in, when admitted, 

 
447. 448. 
Genuineness of instrument, when not admitted, ä 449. 
In particular actions: See Particular Title. 
Indorsed, how, 
 406. 
Joinder, what actions may be joined, 
 427. 
Judgment-roll, as part of, 
 670. 
Justices' courts, in: See Justice's Court. 
Libel, how stated in, 
 460. 
Liberally construed, 
 452. 
Lost, how supplied, 
 1045. 
Objection not appearing on, may be taken by answer, 
fi 433. 
Objections, when deemed waived, 
 434. 
Particulars of claim, fi 454. 
Partition, in, 
 753. 
Pleading, as a, 
 422. 
Police court, in, 

 929-931. 
Quo warranto, in, requisites, fi 804. 



COMPLAINT-CON FESSION. 
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Service of, with summons, 
 410. 
Service of, copy to be served on each defendant, 
 410. 
Ships, in actions against, 

 814, 815. 
Signature to, 
 446. 
Slander, how stated in, 
 460. 
Statement of cause of action, how made, 
 426. 
Statules pleaded how, 
 459. 
Supplpmental, in partition, 
 761. 
Supplemental, when allowed, 
 464. 
Varial.cb, amendment, 

 469, 470. 
Verification of, 
 446. 
Verifiecl in action against ship, 
 815. 
What to contain, 
 426. 
Writteti instruments, demand for inspection. 
 449. 
See Pleadings; Justice's Court. 
COMPOUNDING by executor, 
 1588. 
COMPROMISE, executor, by, 
 1588. 
Offer úf, as evidence, 

 997, 2078. 
Offer of, before trial in justice's court, and its effect, 

 &95. 
Offer of, how made and its effect, 
 997. 
Receiver may, 
 568. 
Without seal good, 
 1934. 
COMPUTATION of time, 
 12. 
CONCLUSIONS OF LAW: See Court Commissioners; 
Findings; Reference. 
EIToneous, vacation of judgment, 
 663. 
CONCEALED, property, possession of, how demanded, 

 517. 
Defendant, service, how made on, 
 412. 
Witness, subpoena, how served on, 
 1988. 
CONCLUSIVE EVIDENCE: See Evidence. 
CONCURRENT JURISDICTION. Justices' and superior 
courts, 
 113. 
Justices' and superior courts in cases of forcible en- 
try, 
 1163. 
CONDEMNATION: See Eminent Domain. 
CONDITION PRECEDENT, how pleaded, 
 457. 
CONDUCTOR, exempt from jury duty, 
 200. 
CONF ESSION: Bee Evidence. 
Of adultery, divorce, 
 2079. 



828 CONFESSION OF JUDGMENT-CONSTRUCTION. 
ëONFESSION OF JUDGMENT, conclusiveness of, in con- 
tempt, 
 1222. 
Costs on entry of, 
 1134. 
Entry of, 
 1134. 
For contingent liability, 
 1132. 
For debt due, 
 1132. 
In justice's court, 
 1135. 
See Justice's Court. 
Judgment-roll, 
 1134. 
Statement of defendant, filing, 
 1134. 
Statement of defendant, what to contain, I 1133. 
Statement, to be signed and verified, 
 1133. 
What court may enter, 
 1132. 
CONFLICT OF LAWS, attachment, 
 637. 
Injunction to stay proceedings in foreign state, 
 6
6. 
Interpretation of contract, 
 1857. 
Limitation of actions, 
 361. 
CONGRESS, proceedings of, how proved, fi 1918. 
CONSANGU I N ITY, appraisers, as disqualifying, I 1..44. 
Judge or justice, as disqualifying, 
 170. 
Juror, as disqualifying, 
 602. 
Receiver, as disqualifying, 
 566. 
Referee, as disqualifying, 
 641. 
See Affinity. 
CONSIDERATION, recital of, effect of, fi 1962. 
CONSOLIDATION of actions, 
 1048. 
Suits to foreclose mechanics' liens, 
 1195. 
CONSPI RACY, declarations of conspirator, 
 1870. 
CONSTABLES. Attorney, constable may not act as, in 
justice's court, 
 842. 
Limitation of action against, fi 339. 
CONSTITUTION defined, 
 1897. 
Is the organic law, 
 1897. 
CONSTRUCTION, code continuation of statutes and com- 
mon law, 
 5. 
Code, of, rules of, 

 4, 5, 7. 
Code liberally construed, 
 4. 
Descriptions of lanò, rules for construing, 
 2077. 
Instruments, of, 
 1864. 
Instruments: See Contracts. 
Phrases, of. 
 16. 



CONSTR UCTION-COXTE:MPT. 
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Phrases: See Words and Phrases. 
Pleadings, liberal, 
 452. 
Statutes in derogation of common law, 
 4. 
Technical words and phrases, of, 
 16. 
Words of, 
 16. 
Words, particular, in code, 
 17. 
Words, as to tense, gender, number, 
 17. 
Words: See Words and Phrases. 


CONSTRUCTIVE NOTICE: See Notice. 


CONSUL, affidavit, may take. in foreign country, 
 2014. 
CONTEMPT, acts amounting to, 
 1209. 
Appearance, failure of party to make, proceedings, 

 1220. 
Appearance, failure to make, prosecuting undertaking, 

 1220. 
Arrest, custody of prisoner, 
 1214. 
Arrest of witness is, 
 2068. 
Attachment, warrant of, 
 1212. 
Attachment may issue, 
 1212. 
Attorney, assuming to be, 
 1209. 
Attorney, by, 
 1209. 
Attorney practicing without license, 
 281. 
Bail by arrested person, 
 1213. 
Bail bond, fornl and conditions of, 
 1215. 
Commitment may issue, 
 1212. 
Committed in presence of court, summary punishment, 

 1211. 
Committed not in presence of court, affidavit or state- 
ment of, 
 1211. 
Comm itted not in presence of court, attachment or 
commitnlent, 
 1212. 
Conclusiveness of judgment, 
 1222. 
Confinement, extent of, 
 1221. 
Damages, when party fails to appear at hearing, 
 122U.. 
DisolJedience to order for inspection of writings, 
 10UO. 
Executor committed for, to be removed, 
 1721. 
Fine for. 
 1218. 
Guardian committed for, to be removed, 
 1721. 
Hearing, 
 1217. 
Hearing, proceedings if party fails to appear, 
 1220. 
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CONTEMPT-CONTEST. 


Illness as cause for nonappearance of party arrested, 

 1221. 
Imprisonment, 
 1218. 
Imprisonment until performance, 
 1219. 
Infetior tribunal, by" 
 1209. 
Interpreter, when guilty of, 
 1884. 
Judgment and penalty, 
 1218. 
Judgment in, final and conclusive, 
 1222. 
Juror, by, 
 1209. 
Justices' courts, in, 

 906-910. See Justice's Court. 
Magistrate, by, 
 1209. 
Mandamus, disobeying, 
 1097. 
Nonresidents, 
 1015. 
Notice to show cause, 
 1212. 
Officer, by, 
 1209. 
Omissions amounting to, 
 1209. 
Party, by, 
 1209. 
Penalty for, 
 1218. 
Power of judicial offcer to punish for, fi 178. 
Practicing law without license, 
 281. 
Probate court's citation, disobeying, 

 1460, 1461. 
Punishment for, 
 1218. 
Re-entry after eviction is, effect of, 
 1210. 
Re-entry after eviction is, proceedings on con victlon 
of, 
 1210. 
Return of warrant of arrest, and undertaking, officer 
must make, 
 1216. 
Second application for order, a, 
 183. 
Service of process, 
 1016. 
Sheriff to arrest and detain person until discharged, 

 1214. 
Subpoena, disobedience of, 
 1991. 
Subsequent applications for orders refused by another 
judge, 
 183. 
Supplementary proceedings, disobeying orders in, 

 721. 
Warrant of attachment, 
 1212. 
What act or omission is, 
 1209. 
What constitutes. 
 1209. 
Witness, by, 
 1209. 
Writings, disobedience to order for Inspection ot, 

 1000. 
CONTEST, probate, of: See Wills, VIII, IX, 



CO
TINUANCE-CONTRACTS. 


H31 


CONTINUANCE, absence of evidence, showing required" 

 595. 
Absence of attorney, 
 595. 
Absence of judge, proceedings on, 
 139. 
Absence of party, 
 595. 
Absence of witness, affidavit, what to state, 
 595. 
Absence of witness, admission of testimony, 
 595. 
Affidavit for, 
 595. 
Attorney, party or witness attending on legislature, 

 595. 
Contempt proceedings in, 
 1217 
Commission to take deposition, non-return of, 
 2U27. 
Costs may be imposed as condition of, 
 1029. 
Deposition, non-return of, showing necessary, 
 2027. 
Deposi tion of wi tnesses, 
 596. 
Election contest, continuance in, 
 1121. 
Forcible entry ann detainer, on amendment in, 
 1173. 
Hearing of settlement of account, postponement of, 

 1636. 
Jury, continuance of cause- when jury required, 
 214:. 
Jury, den1and of, continuance of cause, 
 214. 
Justice's court, 

 873-877. See Justice's Court. 
Justice's court, continuance where amendment granted, 

 
9. 
Legislature, attendance of attorney, party or witness 
on, 
 595. 
Mandamus proceedings, 
 1090. 
Order refusing deemed excepted to, 
 647. 
Partition, continuance in, for purpose of determlning 
respective claims, 
 774. 
CONTRACTS. "Agreement" includes deeds and wills, 

 1856. 
Arrest, ,,,hen ground for, 
 479. 
Attachment, when ground for, 
 537. 
Consideration presumed in written contract, 
 1963. 
Consideration, recital of, effect of; 
 1962. 
Construction, circumstances considered, 
 1860. 
Construction, construed in favor of natural right, 

 1866. 
Construction construed in whose favor, 
 1864. 
Construction, court confined to terms in substance, 

 1858. 
Construction, duty of judge, 
 1858. 
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CONTRACTS. 


Construction, effect to be given to all parts, 
 1858. 
Construction, evidence that words used in peculiar 
sense, 
 1861. 
Construction, lei loci governs, 
 1857. 
Construction of, in general, 
 1858. 
Construction of language relates to place where used, 

 1857. 
Construction, particular provision prevails over gen- 
eral, fi 1859. 
Construction of, question of is for court, 
 2102. 
Construction, of two constructions, which preferred, 

 1864. ' 
Construction, terms construed in general acceptation, 


 18G1. 1865. 
Construction, written words control printed, 
 1862. 
Decedent's, to convey land, 

 1597-1607. 
Decedent's, to purchase land, 

 1565-1568. 
Execution of, defined, 
 1933. 
Joinder of actions arising out of, 
 427. 
Joint: See Joint Contracts. 
Lex loci governs construction, 
 1857. 
Limitation of action on unwritten, 
 339. 
Limitation of action on written, 
 337. 
Limitation of action on written, executed out of state, 

 339. 
Obligation arises from contract or operation of law, 

 26. 
Obligation, definition, 
 26. 
Offer of performance, effect of, 
 2074. 
Presumption in favor of consideration, 
 1963. 
Presumption that writing is truly dated, 
 1963. 
Recitals in, conclusiveness of, 
 1962. 
Reduced to writing deemed to be- the whole, 
 1856. 
Sealed, distinction between, and unsealed instruments 
abolished, 
 1932. 
Sealed, may be diseharged or changed by unsealed, 

 1932. 
Set out in answer, when deemed admitted, 
 448. 
Several actions on, costs and disbursements in case of. 

 1023. 
Specific kind of money, 
 667. 
Successi ve actions on, 
 1047. 
Writing deemed to contain, whole agreement, 
 1856. 
Written, merger of oral negotiations, 
 1856. 



CONTRACTOR-CORONER. 



 


CONTRACTOR, bond of, 
 1203. 
Lien of: See Mechanic's Lien. 


CONTRI BUTION: 'See 'Sureties. 
Debtors, among, 
 709. 
Legatees and devisees, among, fi 156-i. 
CONTROVERSY, submitting without action, 

 1138-1140. 


CONVERSATI
NS, all admissible where part admitted, 

 1854. 


CONVERSION, act-ion for, by executor, 
 1583. 
Of decedent, action for, against executor, 
 1584. 


CONVEYANCE: See Deeds. 


COPARCENERS. Any number may sue or defend for all, 

 
 381. 384. 
Parties in suits concerning, 

 381, 384. 
Partition: See Partition. 


COPY, amendments, copies to be served, 
 432. 
Certified, custodian of publie writing bóund to give, 

 1893. 
Demanding of writing, 
 1000. 
Lost paper, of, when may be used, 
 1045. 
Lost pleading or paper, supplied by copy, 
 1045. 
Public record, right to make copies, 
 1892. 
Record, copy requires seal, 
 153. 
Secondary evidence, copy is, 
 1830. 
Writing, demanding copy of, 
 1000. 
Writing, evidence when original accounted for, etc., 

 1855. 
Writing, pleatdings, effect of setting forth in, 

 447- 
449. 


CORONER, 1imitation of action against, 
 339. 
Powers and duties of, prescribed by Political and Penal 
Codes, 
 262. 
Public administrator, act requiring coroner to act as 
in certain cases, p. 781. 
Code Clvll Proc.--53. 
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CORPORATION. 


C.ORPORATION, attachment of stock, 

 541, 542. 
Change of name, procedure on, 
 12'76. 
Change of name, certificate of secretary of state, 

 1278. 
Dissolved how, 
 1227. 
Dissolution, appeal, 
 1233. 
Dissolution, application for, filing, 
 12
O. 
Dissolution, application for, h'earing, 
 1232. 
Dissolution, application for, how signed and verified, 

 1229. 
Dissolution, appli
ation for, to be written,. 
 1228. 
Dissolu tion, application for, to rontain what, 
 1228. 
Dissolution, judgment-roll, 
 1233. 
Dissolution, objection to, 
 1231. 
Dissolution, publication or posting of noti-ce, 
 1230. 
Dissol ution, where applicant is savings and loan asso- 
ciation, 
 1234. 
Examination of witness, entitled to be present at, 

 2043. 
Execution, stocks, etc., subject to, 
 688. 
Executor, guardian, etc., as, 
 1348. 
Executor, guardian, trustee, etc., power to act as, pp. 
768 et seq., Stats. 
Foreign, security for costs, 
 1036. 
Foreign, publication of summons, 

 412, 413. 
Foreign, service of summons on, 
 411. 
Injunction to suspend business of, 
 531. 
Juror, officer as, 
 602. 
Limitation of actions against directors and stock- 
holders, 
 359. 
Limitations of action to recover stock sold for delin- 
quent assessment, 
 341. 
Quo warranto, 
 803. 
Receiver for, 
 564. 
Receiver upon dissolution of, 

 564, 565. 
Savinogs and loan association, dissolution of, 
 1234. 
Stock, attachment of, 

 541, 542. 
Stock and interests in, subject to execu tion, 
 688. 
Summons, service on, 
 411. 
Summons, publication, 

 412, 413. 
Surety corporation, duty of insurance commissioner 
, 
p. 762, Stats. 
Surety or guarantor, as, 

 1056, 1057. 
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Surety, when may act as sole surety and when not, 
pp. 762, 763, Stats. 
Usurpation of franchise by, action against, 
 803. 
Verification of pleading by officer of, 
 446. 
CORROBORATIVE EVIDENCE, defined, 
 1839. 
COSTS, affidavit of, 
 1033. 
Agreed case, costs prior to trial not allowed, 
 1139. 
Amendment for variance, costs on, 

 469, 470. 
Amendment of pleading of course, without, 
 472. 
Amendment, imposition of terms on allowance of, 

 473. 
Amendment, in complaint in forcible entry, not im- 
posed, 
 1173. 
Answer, after time, impúsition of terms, 
 473. 
Answer, imposing costs, on allowance of, 
 472. 
Appeal, of, discretionary with court in what cases, 

 1027. 
Appeal, on, execution therefor, 
 1034. 
Appeal, on, how claimed and recovered, 
 1034. 
Appeal, on, memorandum, of filing and service, 
 1034. 
Appeal to superior court, on, 
 980. 
Apportionment of, 
 1025. 
Attachment, on refusal to giye memorandum, 
 546. 
Attorney's fees, on suit by executor on 
laim against 
estate, 
 1510. 
Attorney's fee, in action on bond in condemnation pro- 
ceeding, 
 1251. 
Attorney's fees, in foreclosure, 
 726. 
Attorney's fee, in foreclosure of mechanic's lien, 
 1195. 
Attorney's fees, in injunction suits, 
 53
. 
Attorney's fees, in partition, 

 796, 798. 
Bill of, filing and serving, 
 1033. 
Bin of, motion to tax, 
 1033. 
Bill of, notice of motion to tax, time to file, 
 1033. 
Compromise, costs when offer of rejecteð, 

 895, 997. 
Confession of judgment, costs on, 
 1134. 
Confession of judgment in justice's court, on, 
 1135. 
Continuance, on, 
 1029. 
County, against, 
 1039. 
Decedent's estate, by whom to be pai'Ò., 
 1720. 
Deceòent's estates, costs of partial distribution, 
 1661. 
Decedent's estate, costs of final distribution, I 1664. 
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Decedent's estate, costs on suit by executor against, 

 1510. 
Decedent's estate, execution for, 
 1720. 
Decedenes estate, proceedings for partial distribution 
paid by applicant, 
 1663. 
Default jUdgment includes, 
 585. 
Deposition out of state on oral interrogatories, fees 
and mileage of party, 

 2025%. 
Discretion of court, a.llowed in, when, 
 1025. 
Election contest, of, 
 1125. 
Eminent domain, in, fi 1255. 
Escheat proceedings, in, 
 1271. 
Estates of decedents, fi 1031. 
Execution purcha..
er refusing to comply with biod, lia- 
bility for, 
 695. 
Executors, actions by and against, 
 1031. 
Executor, liability of, for, 
 1509. 
Fees of referee, amount of, 
 1028. 
Fees of what officers included in, 
 1021. 
Forcible entry and detainer, in, 
 1174. 
Foreclosure suit, in, 
 726. 
Frivolous appeal, on, 

 957, 980. 
Garnishee, refusing to give memorandum of credits 
subject to, 
 546. 
Guardian, sale by, costs of, 
 1786. 
Homestead, costs of setting apart chargeable to es- 
tate, 
 1485. 
Judgment, costs to be included in, 
 1035. 
Judgment, relief from, imp.osition of terms, 
 473. 
Justice's court, in, included in judgment, 
 896. 
Justice's court, in, on amendment of pleadings, 
 859. 
Justice's courts, in, prevailing party entitled to, 
 924. 
Justice's court, in, where offer of compromise, 
 895. 
Justice"s court, fees in, 

 91, 896, 924. See Justice's 
Court. 
Libel or slander, bond for costs in actions for, p. 778, 
Sta ts. 
Mandamus, in, 
 1095. 
Mechanic's lien, in action involving, 

 1193, 1195. 
New trial, defendant in eminent domain to pay where 
he recovers less, 
 1254. 
Nonsuit, on, 
 581. 
Of course to defendant, in wbat cases, 
 1024. 
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Of course to plaintiff, in what cases 
 1022. 
Partial distribution of decedent's estate, of, 
 1661. 
Partition, in, 

 768, 769, 771, 796, 799. 
Partition, of, a lien on shares of parceners, I 796. 
Poor litigants, waiver of fees, 
 91. 
Postponement of trial, on, 
 1029. 
Probate court, in, by whom to be paid, 
 1720. 
Pro ba te homesteads, 
 1483. 
Probate of will, costs of contest after, 
 1332. 
Quiet title, in action to, 
 739. 
Quo warranto, in, 
 809. 
Referee's fees, 

 768, 1028, 1508. 
Refusal to accept part of claim, costs not recoverable, 
when, 
 1503. 
Remittitur, filing costs after, 
 1034. 
Review, other than by appeal, on, 
 1032. 
Security for, in justices' courts, 
 923. 
Security not given for, action dismissed, 
 1037. 
Securi ty required of nonresident or foreign corpora- 
tion in special proceedings, 
 1036. 
Security, when plaintiff nonresident or foreign cor- 
poration, 
 1036. 
Separate defenses, costs in case of, 
 1026. 
Several actions brought on single cause, carry costs 
in but one, 
 1023. 
Several defendants not united in interest, costs, 

 1026. 
Sham answer, costs on striking out, fi 453. 
Shorthand reporter, fees of, 
 271. 
State, against, 
 1038. - 
State, awarded against, 
 1038. 
Tender, how affects, 
 1030. 
Three hundred dollars, not allowed when recovery 
less than, 
 1025. 
Transfer of action to another court, for, 
 399. 
Trustees, in actions by and against, 
 1031. 
Undertaking, additional, when plaintiff nonresident, 

 1036. 
Undertaking, when plaintiff nonresident or foreign 
corporation, 
 1036. 
Verification of memorandum of costs, 
 1033. 
Wages, in disputed claim for, 
 1207. 
What included under, 
 1021. 
When allo,ved in discretion of court, 
 1025. 
When tender made before suit, 0 1030. 
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COTEN ANTS-COUNTY. 


COTENANTS. Any number may sue or defend for all, 


 381, 384. 
Parties, claimants under common source of tltle may 
unite, 
 381. 
Parties in suits concerning, 

 381, 384. 
Partition, may sue for, 
 752. 
Partition and distribution of estates of decedents, 


 1675, 1676. 
Partition, 

 752-801. See Partition. 
Waste, liability for, 
 732. 
COUNSEL: 'See Attorney. 


COUNTERCLAIM, answer may contain several, 
 441. 
Answer to contain, 
 437. 
Assignment does not bar, 
 440. 
Basis for, what is, 
 438. 
Controverted, allegations are deemed, when, 
 462. 
Cross-demand, when deemed compensated, 
 440. 
Death does not bar, 
 440. 
Demurrer to, 

 443, 444. 
Dismissal in case of, 
 581. 
Judgment when counterclaim exceeds plaintiff's de- 
mand, 
 666. 
Judgment where affirmative relief demanded, 
 666. 
Jury must find amount of recovery, when, 
 626. 
Justice's court, in, 

 855, 856, 886. See Justice's 
Court. 
Mechanic's lien, 
 1184. 
Misjoinder, demurrer for, 
 444. 
Must arise out of what transaction or obligation, 
 438. 
Omission to set up, effect of, 

 439, 856. 
Separately stated, must be, 
 441. 
Transaction which must raise out of, 
 438. 
Verdict in action where set up, requisites of, 
 626. 
When to be set up, 
 438. 
COU NTY, actions affe,cting, where brought, 
 394. 
Actions affecting, transfer of, to another county, 
 394. 
Bond, need not give in acti.on, 
 1058. 
Change in boundary, succession of justice, 
 107. 
Complaint must show where filed, 
 426. 
Costs against, how paid, 
 1039. 
Includes city and county, 
 17. 
Injunction by, undertaking not required, A 629. 
Limitation on actions rejected by supervisors, 
 342. 
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New execution of process in case of, p. 780, Stats. 
New, justice has authority of predecessor, 
 916. 
Officers of, exempt from jury duty, 
 200. 
Service of summons on, 
 411. 
Summons must state where complaint filed, 
 407. 
Venue, action brought in wrong county, change of; 

 396. 
Venue, action brought in wrong cöunty, trial of, 
 396. 
Verification of pleadings by, 
 446. 


COUNTY CLERK, certified list of jurors, to be placed 
with, 
 208. 
Disqualification to practice law, 
 171. 
Duty of, as to list of jurors, 
 209. 
Investment in name of, of proceeds in partition sale, 
fi 789. 


See Clerk. 


COUNTY COURT. Transfer of books, records and actions 
to superior court, 
 79. 


COUNTY TREASURER, deposit in court must be paid to, 

 573. 


COURSE OF PROCEEDING when code does not specifi- 
cally provide for, 
 187. 
COURT COMMISSIONER, appointment, 
 258. 
Compénsation of, 

 259, 729. 
Death of, elisor to execute deed, 
 726. 
Examination of candidates for admission to bar, 

 276. 
Fees of, 

 259, 729. 
Findings, exceptions to, 
 645. 
Foreclosure, 
 726. 

Iay not grant injunction, 
 259. 
Not to have partner practice law, 
 172. 
Number of, 
 258. 
Oath of, on foreclosure, 
 729. 
Powers of, 
 259. 
Powers of, limitation on, 
 259. 
Qual1fications, 
 258. 
Reference to, report to be made withIn twenty days, 

 643. 
Reference to, 
 
 638-641. See Reference. 
Report of conclusions, fi 259. 



84
 


COURT COMMISSIONER-COURTS. 


Report of conclusions, exception to, 
 259. 
Report, findings of fact and conclusion of law, sepa. 
rately stated, 
 643. 
Review of finding, 

 259, 645. 
Sale, report of, 
 729. 
Sale under foreclosure, fees on, 
 729. 
Seal of, 
 259. . 
Undertaking of, on foreclosure, 
 729. 
COU RTS, abbreviations, use of, 
 186. 
Absence of judge, proceedings in case of, 
 139. 
Adjournment for absence of judge, 
 139. 
Adjournment for holidays, 
 135. 
Adjournment of, in election contest, 
 1121. 
Adjournment of, while jury out, 
 617. 
Calendar, 
 593. See Calendar. 
Chambers, powers at: See Chambers. 
Change in place of holding, 

 142-144. 
Change in place of holding, parties must appear, 
 143 
Change in place of holding, when judge may order 

 142. 
City, abolition of, p. 763, Stats. 
City, transfer of books, papers, etc., to justice, p. 763 
Stat'S. 
Classification of, 
 33. 
Costs on review, other than by appeal, 
 1032. 
Days on which, may be held, 
 133. 
Days on which, may not be open, 
 134. 
Decision of, facts found and conclusions of Jaw mus 
be stated separately, 
 633. 
Decision of, on question of fact, filing, 
 632. 
Decision of, on question of fact must be written 

 632. 
Decision, time for giving, 
 6
2. 
Duties and powers incident to, 

 128-130. 
English, proceedings to be in, 
 185. 
Enumeration of courts of justice, 
 33. 
Figures, use of, 
 186. 
Holidays, courts not open, except for what purposes 

 134. 
Holidays, holding court on day following, 
 135. 
Issues triable by, 

 591, 592. 
Judicial days, 
 133-135. 
Judicial remedies defined and classified, 

 20, 21. 
Jurisdiction, means to carry into effect, 
 187. 
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Motions refused for informality, second applicatIon, 

 182. 
Nonjudicial days, 
 134. 
Nonjudicial days, appointments on, 
 135. 
Oaths, power to administer, 9 128. 
Officers of, powers and duties prescribed by Political 
and Penal Codes, 
 262. 
Order, refusal of, second application, 
 182. 
Place of holding, provisions respecting, 

 142-144. 
Police court, provided for in Political Code, 
 121. 
Power of, to which an action is transferred, 
 399. 
Power to amend and control process, 
 128. 
Power to compel attendance of witnesses, 
 128. 
Power to compel obedience to judgments, orders, pro- 
cess, 
 128. 
Pov."er to control ministerial officers, 
 128. 
Power to enforce order, 
 128. 
Powers and duties incident to, 

 128-130. 
Presumption that court acts within jurisdiction, 
 1963. 
Probate: See Probate Court. 
Process, power to amend and control, 
 128. 
Publicity of proceedings, 

 124, 125. 
Questions of law, addressed to, 
 2102. 
Record, courts of, what are, 
 34. 
Reporter, 9
 268-274. See Phonographic Reporter. 
Rooms, directing sheriff to provide suitable, 
 144. 
Rooms, suitable, provided by sheriff, expense, how 
payable, 
 144. 
Rules, power of court of record to make, 
 129. 
Rules, take effect when, 
 130. 
Seal of, supervisors, failure to provide, order on sheriff, 

 151. 
Seal of, supervisors to provide, 
 151. 
Seals of: See Seals. 
Seals, what courts .shall have, 
 147. 
Sittings, pu hUc, 
 124. 
Sittings, when private, 
 125. 
Subsequent applications for orders refused, contempt, 

 182. 
Subsequent applications for orders refused, when pro- 
hibited, 
 182. 
Superior: See Superior Court. 
Supreme: See Supreme Court. 
Vacancy, proceedings not affected by, 
 184. 
What are the courts of justice, 9 33. 
CREDITORS: See Debtors. 
Administrator, ","hen may be appointed as, 
 1365. 
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CRED ITU R8-CROSS- DEMAND. 


Cannot sue special administrator, 
 1415. 
Claim not included in order, how disposed of, fi 1650. 
Defrauding, arrest, 
 479. 
May apply for order of sale of estate, 
 1545. 
May require suits brought to recover property of es- 
tate, 
 1590. 
May except to administrator's account, 
 1625. 
May assent to deduction on contingent claim, 
 1648. 
May have execution issued upon judgment, 
 1649. 
Proceedings of, on presentation of claim, 
9 1494-1504. 
To present claims against estate, time when, 
 1493. 
When entitled to administer, 
 1365. 
CRI M E, conviction of as ground for removal of attorney, 

 287. 


CRIMINAL ACTION: See Actions. 
Holidays, court may exercise powers of magistrate on, 

 ] 34. 
Limitation of action on undertaking given in, 
 340. 
Penal Code provides for, 
 31. 
CRIMINAL CONVERSATION, sitting of court, private, 

 125. 


CRIMINAL LAW. Dying declarations, admissibility of, 

 1870. 
Guilt to be proved beyond reasonable doubt, 
 2061. 
Intent unlawful, presumed from unlawful act, 
 1963. 
Juvenile court, 
 131. 
Jury, manner of impaneling, 
 251. 
Penal Code provides for prosecution of criminal action! 

 31. 
Perjury, number of witnesses necessary, 
 1844:. 
Presumption of innocence, 
 1963. 
Probationary treatment of juvenile offenders, 
 131. 
Treason, number of witnesses necessary, ä 1844. 


CROSS-COI'l1PLAINT, answer to, I 442. 
Demu rrer to, 
 442. 
Necessary parties, to bring in, 
 389. 
Service Of, 
 442. 
When proper, 
 442. 
CROSS-DEMAN D, assignment does not bar, 
 4:40. 
Death of party does not affect, 
 440. 
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Omission to set up, fatal, 
 439. 
When deemed compensated, 
 440. 
CROSS-EXAMINATION, 

 2045, 2048. See Witnesses. 


CROSSINGS, railroad, how to be made, 
 1240. 
Railroad, separation of grades, 
 1240. 
CRUEL TY TO ANIMALS, lien arising from acts done to 
prevent, bow enforced, 
 1208. 
Lien arising from acts to prevent, sale and disposition 
of proceeds, 
 1208. 
CUMULATIVE EVIDENCE, defined, 
 1838. 


CURRENCY, recovering specific, 
 6ß7. 
CUSTODY, abstract of title in partition, custody of, 
 799. 
Custodian of writing to give copies, 
 1893. 
Will, custodian of, must produce, 

 1298, 1302. 


CUSTOM, local, governs actions concerning mining claims, 

 748. 
Usage, evidence of, 
 1870. 
DAMAGES, amount, st8ting in complaint, 
 426. 
Appeal, damages for delay, 

 957, 980. 
Complaint, stating amount in, 
 426. 
Contempt, liability of party failing to appear at bear- 
ing for, 
 1220. 
Death, failure to give notice of to public administrator, 

 1728. 
Death of human being for, 
 377. 
Default, on judgment by, 
 585. 
Double, respecting estates of decedents, 

 1460, 1572. 
Double, in fraudulent sale by executor, 
 1572. 
Eminent domain, in, 

 1248-1254. See Eminent Do- 
main. 
Eminent domain, in, assessment of, 
 1248. 
Excessive, as ground for new trial, 
 657. 
Exemplary, unmarried female may recover, for seduc- 
tion. 
 374. 
Forcible entry, treble damages in, 

 735, 1174. 
Improvement, setting off value of, 
 741. 
Injunction respecting waters, vacated or modified, 
when, 
 532. 
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bAMAGE8-DEATH. 


Joinder of claims for, 
 427. 
Jury, when to be assessed by on failure to answer, 

 585. 
Libel, 
 461. 
Mandamus proceedings, in, 
 1095. 
Misconduct in probate sale, 

 1571, 1572. 
Must be claimed in complaint, 
 426. 
Neglect, damages for death caused by, limitation of, 

 339. 
Nuisance, for, 
 731. 
Realty, for injury to, after execution sale and before 
delivery, 
 746. 
Replevin, in, for detention, 
 667. 
Revocation of submission, damages for, 
 1290. 
Seduction, for. 
 374. 
Slander, 
 461. 
Subpoena, for disobeying, 
 1992. 
Treble, for waste, trespass, etc., 

 732-735. 
Trespass, in, 
 733. 
Usurpation of office, for, 
 807. 
Waste, for, 
 732. 
Will, failure of custodian of to produce it, liability for, 

 1298. 
Wrongful arrest of witness, 
 2068. 
Wrongful death. for, 
 377. 
DATE, presumption as to, 
 1963. 
Presumption that writing is truly dated, 
 1963. 
DAYS, holidays: See Holidays. 
Judicial, 

 133-135. 


DEA TH, abatement of action by, 
 385. 
Action for, 

 376, 377. See Wrongful Death. 
Adverse possession, effect of death on, 
 327. 
Attorney, of, notice, 
 286. 
Bail exonerated by death of defendant, 
 491. 
Child, death of pending administration, proceedings on, 

 J 665. 
Court commissioner, appointment of elisor to execute 
deed, 
 726. 
Cross-demand, not barred by, 
 440. 
Damages for, 
 377. 
Declarations of decedent, 
 1870. See Evidence. 
Declarations of decedent, relating to, 
 1870. 
Deposition may be read in case of death of witness, 

 2032. 
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Elisor, appointment to execute deed on death of com- 
missioner, 
 726. 
Execution after, 
 686. 
Executor, proceooings on death of, 9 1353. 
Heirs may sue for, 
 377. 
Infant, who may sue for and who liable, 
 376. 
Judgment after, fi 669. 
Limitation, effect of, 

 327, 353, 355. 
Limitation of action for, 
 340. 
Negligence, child, death caused by, who may sue, 

 376. 
Negligence, caused by, who may sue for, 
 377. 
Partition not affected by, 
 766. 
Party, of, effect on action, 
 385. 
Possession, right of, not affected by, 
 327. 
Presumed after seven years, 
 1963. 
Public administrator to be notified of, 
 1728. 
Representative may sue for, 
 377. 
Setoff not affected, 
 440. 
Survivorship, presumption as to, 
 1963. 
Wages a preferred claim in case of, I 1205. 
Who may be sued for, 

 376, 377. 
DEBTOR. Arrest: See Arrest and Bail. 
Attachment: See Attachments. 
Execution: See Executions. 
Supplementary proceedings: See Supplementary Pro- 
ceedings. 
DEBTS. See Attachments; Executions; Estates of De- 
cedents; Supplementary Proceedings. 
Attachment of, 

 541, 542. - 
Compromise of, good without seal, 
 1934. 
Compromise: See Compromise. 
Contribution among debtors, 
 709. 
Executions, seizure on, 
 688. 
Receiver may collect, 
 568. 
Ward's, how paid, 
 1768. 
DECEIT, of court, a contenlpt, g 1209. 
DECISION deemed excepted to, 
 647. 
Demurrer, on, notice of, 
 476. 
Exception to when to be taken, 
 646. 
F
ts and conclusions separately stated, 
 G33. 
1teaning of, 
 1033. 
Must be filed within thirty days, 
 632. 
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t>ECISION-DEFAULT. 


Must be in writing, 
 632. 
On motion for new trial, 
 660. 
On motion to modify award, right of appeal, 
 1289. 
When sUbject to review on appeal, 
 956. 
DECISION OF REFEREE, findings of fact and law must be 
separately 'Stated, 
 643. 
DECLARATION: See Evidence. 
Oath includes, 
 17. 
DECLARATION OF INTENTION, attorney, alien, 
 275. 
DEDICATION, presumption of dedication of burial ground, 

 1963. 
DEEDS, "agreement" includes, 
 1S56. 
Conveyance of estate of decedent, 
 1555. 
Description of land, rules for construing, 
 2077. 
Execution of, defined, 
 1933. 
Mortgage not deemed, 
 744. 
Sheriff's, 

 703, 1271. See Sheriff's Deed. 
Sheriff's, to escheated estate, 
 1271. 
DEFAULT, against nonresident, 
 585. 
Cannot exceed amount demanded, 
 580. 
Damages, assessment of, on, 
 585. 
Entry of, 
 585. 
Entry of judgment on, 
 585. 
Examination of plaintiff or agent, 
 585. 
For failure to answer, 
 585. 
For failure to answer amended complaint, 

 432, 872. 
Includes costs, 
 585. 
In forcible entry and detainer, 
 1169. 
In justice's court, 

 871, 872. 
In justice's court, relief from, for mistake, surprise, 
neglect, 
 859. 
ø Judgment by, cannot exceed amount demanded, 
 580. 
Judgment by, relief from in justice's court, 
 859. 
Judgment-roll in case of, 
 670. 
Justice's court, in, 

 871, 872. 
Justice's court, 

 859, 871, 872. See Justice's Caurt. 
Mandamus not granted by, 
 1088. 
Nonresident, default jUdgment against, 
 585. 
Procedure, 
 585. 
Procedure wl1ere service by publication, 
 585. 
Quieting title against unknown owners, default not 
entered, 
 751. . 
Quiet title, costs, wbere defendant does not answer, 

 739. 
Reference, when may be ordered, 
 585. 
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Relief from judgment by, 
 473. 
What relief awarded plaintiff, 
 580. 
When entered, 
 585. 
When summons by publication, 
 585. 
DEFECT of parties, ground for demurrer, 
 430. 
In account, further account may be ordered, 
 454. 
In pleadings, when 'Clisregarded, 
 475. 
DEFENDANT: See Parties. 
Pleadings of, 
 422. 
Summons where defendants resi1:le in different 
counties, 
 406. 
DEFENSE: See Answer. 
Assignment Dot to prejudice, 
 368. 
l\Iust be separately stated, 
 441. 
Order of at triat 
 607. 
Particular actions: See Particular Title. 
Several may be stated in ans,ver, 
 441. 
Written instrument, founded on, 
 448. 


DEFICI ENCY JU DGM ENT, 
 726. 
Foreclosure of mortgage on decedent's estate, 
 1578. 
Undertaking to sta.y, 
 945. 
DEFINITION, action, 
 22. 
Affidavit, 
 2003. 
Affinity, 
 17. 
Appellant, 
 17. 
Certiorari, 
 1067. 
Civil action, 
 30. 
Complaint, 
 853. 
Conclusive evidence, 
 1837. 
Constitution. 
 1897. 
Corroborative evidence, 
 1839. 
Cross-examination of witness, 
 2045. 
Cumulative evidence, 
 1838. 
Decision of court or referee, 
 1033. 
Defendant, 

 308, 1063. 
Depose, 
 17. 
Deposition, 
 2004. 
Direct evidence, 1831. 
Direct examination of witness, 
 2045. 
Eminent domain, 
 1237. 
Evidence, 
 1823. 
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DEFINITION. 


Exception, 
 646. 
Execution of instrument, 
 1933. 
Forcible detainer, 
 1160. 
Forcible entry, 
 1159. 
General verdict, 
 624. 
Grand jury, 
 192. 
Incapable, 
 1767. 
Incompetent, 
 1767. 
Indirect evidence, 
 1832. 
Indispensable, fi 1836. 
Inference, 
 1958. 
Injunction, 
 525. 
Injury to person, 
 29. 
Injury to property, 
 28. 
Issue, 
 588. 
Judgment, fi 577. 
Jud.gment in special proceedings, I 1064. 
Judicial record, 
 1904. 
Judicial remedies, 
 20. 
Jury, 
 190. 
Jury of inquest, 
 19õ. 
Law, 

 1895-1899. 
Law of evidence, 
 1825. 
Leading questions, 
 204
. 
Liens, 
 1180. 
Mandamus, 
 1084. 

faterial allegations, I .63. 
Mentally incompetent, 
 1767. 
Month, 
 17. 
Motion, 

 1003, 1004. 
New trial, 
 656. 
Nuisance, 
 731. 
Obligation, 
 26. 
Occupant, 
 1160. 
Oral examination of witness, 
 2005. 
Order, 

 1003, 1064. 
Organic law, 
 1897. 
Partial evidence. 
 1834. 
Person, 
 17. 
Personal property, 
 17. 
Plaintiff, 

 308, 1063. 
Pleadings, 
 420. 
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Presumption, 
 1959. 
Prima facie evidence, 
 1833. 
Primary evidence, 
 1829. 
Private property, 
 1240. 
Private statutes, 
 1898. 
Private writing, 
 1889. 
Process, 
 17. 
Prohibition, I 1102. 
Proof, 
 1824. 
Property, 
 17. 
Public statutes, 
 1898. 
Public writings, 
 1888. 
Real property, 
 17. 
Redemptioner, 
 70l. 
Respondent, 
 938. 
Satisfactory evidence, 
 1835. 
Seal, 

 14, 1930, 1931. 
Seal, pu blie, 
 1931. 
Secondary evidence, 
 1830. 
Seetion, 
 134. 
Slight evidence, 
 1835. 
Special proceedings, 
 23. 
Special verdict, 
 624. 
State, 
 17. 
Statute, 

 1897, 1898. 
Statutes, 
 1897. 
Subpoena, 
 1985. 
Subscribing witness, 
 1935. 
Testify, 
 17. 
Trial jury, 
 193. 
Trustee, 
 369. 
United States, 
 17. 
Unlawful detainer, 
 1161. 
Unwritten laws, 
 1899. 
Verdict, 
 624. 
Will, 
 17. 
Witness, 
 1878. 
Writ, 
 17. 
Written law, 
 1896. 
DEMAN D, of bill of particulars, 
 45.. 
In unlawful detainer, 
 116.1. 
Inspection of written i.nstrument, demand for, 
 449. 


. 


OEM U RRER, accusation in proceeding to remove attorney, 
to, 
 295. 
Code Civil Proc.-54. 
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DEMURRER-DEPOSE 


Amended pleading, to, 
 472. 
Answer, to, 

 422, 443. 
Answer, to, in mandamus, fi 1091. 
Answer, to, effect of overruling, 
 472. 
Answer, to, grounds for, 
 444. 
Answer, to, time for, 
 432. 
Answer and, at same time, 
 431. 
Answer to part and demurrer to part, 
 441. 
Answer, to part of, 
 443. 
A8 a pleading, 
 422. 
Complaint, may be taken to part of, 
 481. 
Complaint, to, must specify grounds, 
 481. 
Complaint, to, time for, 
 430. 
Counterclaim, to, 

 443, 444. 
Cross-complaint, to, 
 442. 
Forcible entry and detainer, in, 
 1170. 
Grounds for, 

 430, 431. 
Grounds of demurrer to, opposition to probate, fi 1812. 
Intervention, to, 
 387. 
Issues raised by, 
 589. 
Judgment on, proceedings after, 
 636. 
Judgment-roll, copy of order on, is part of, 
 670. 
Justice's court, in, 

 854, 856-858, 860. See Justice's 
Court. 
Objection to complaint waived, when, 
 434. 
Order sustaining or overruling deemed excepted to, 

 647. 
Overruled, filing answer, 
 472. 
Overruling. demurrer to answer, facts alleged deemed 
denied, 
 472. 
Overruling, imposition of terms in allowing answer, 

 472. 
Overruling, time to answer, 
 476. 
Sustaining, time to amend, fi 476. 
Time for, extending, 

 473, 1054. 
Time within which may be taken to answer, fi 443. 
Time within which must be taken to complaint
 
 430. 
To what pleadings may be taken, 
 422. 
Waived, not by filing answer at same time, 
 472. 
Waiver, by failure to demur, 
 434. 
Waiver of sumn10ns by, 
 406. 
When defendant may demur, 
 430. 


DENIAL: See Answer. 


DEPOSE, includes what, fi 17. 



DEPOSIT-DEPOSITION. 
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DEPOSIT, appeal to superior court, on, 
 978. 
In lieu of bail, 

 497-500. See Arrest and Bail. 
In lieu of undertaking, on appeal, 

 940, 941, 948. 
Instead of undertaking, in justice's court, 
 926. 


DEPOSIT IN COURT: See Eminent Domain. 
Appointment of clerk to receive, how long continues 
and revocation of, 
 2104. 
Appointment of clerk to receive to be filed with treas- 
urer, 
 2104. 
By IJne interpleading, 
 386. 
Condemna tion proceedings, loss of, ,vho to bear, 

 1254. 
1\Ioneys to be delivered to clerk or deputies, 
 2104. 
l\Iust be paid to clerk and deposited "rith county treas- 
urer, 

 573, 2104. 
Of proceeds of partition, 
 778. 
Of surplus after foreclosure, 
 727. 
Of surplus on sale of boat, 
 825. 
On appeal, 

 926, 940, 941, 948. 
Order for, how enforced, 
 574. 
Payment in condemnation proceedings, 

 1252, 1254. 
Payment to county treasurer, his liability therefor, 

 573. 
Payment to county treasurer, how kept by him, 
 673. 
Proceeds of sale of mortgaged realty, fi 1569. 
Sheriff to deposit bail money in court, 
 498. 
Treasurer, duties of, 
 2104. 
Trustee, by, 
 572. 
"-Then court may order, 
 572. 


DEPOSITION, absence of witness to be proved before 
reading in evidence, 
 2032. 
Another state, to be used in, ho\y taken, 

 2036-2038. 
Application for order to perpetuate testimony as evi- 
dence, 
 2084. 
Before whom may be taken, 
 2031. 
Commission, from justice court, certificate, 
 2024. 
Commission, to whom to issue, 
 2024. 
Commission, nonreturn of, continuance for, sho,ving 
necessary, 
 2027. 
Commission, procuring deposition without, 
 2037. 
Court commissioner may take, 
 259. 
Death of party, deposition may be read in case of, 

 2032. 
Defined, 
 2004. . 
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DEPOSITION. 


Depose defined, 
 17. 
Distribution proceedings, in, fi 1664. 
Effect of, 
 2089. 
Either party may take, of witness, fi 2031. 
Excluded when taking was not fair, 
 2083. 
How taken, fi 2006. 
In 'State, can not be read if presence of witness pro- 
curable, 
 2021. 
In state, manner of taking, 

 2031, 2032. 
In state, to whom directed and delivered, 
 2032. 
In state, reading, subscription and certification, fi 2032. 
In state, sealing and enclosing, fi 2032. 
In state, right to read, absence of witness, fi 2032. 
In state, may be used by either party, 
 2032. 
In c;tate, using at trial, objections to form of ques- 
tions, fi 2032. 
In what cases may be taken, 
 2021. 
Jurors on deliberation may not take with them, 
 612. 
Justice of peace may take, 
 179. 
Justice of supreme court may take, fi 179. 
Justice's court, postponement of trial, testimony may 
be taken on, 
 876. 
May be read at any time, 
 2034. 
Notice, depositions are made upon, fi 2004. 
Notice of taking, time of, 
 2031. 
Out of state, in action, when may be taken, 
 2020. 
Out of state, in special proceeding, when may be taken, 
A 2020. 
Out of state, on oral interrogatories, commission to 
take, fi 2025%. 
Out of state, on oral interrogatories, fees and mileage, 
where not taken, fi 2025 %. . 
Out of state, on oral interrogatories, notice of taking, 
fi 2025
. 
Out or 'state, right to use of, g 2028. 
Out of state, taking without interrogatories, 
 2025. 
Out of state, commission to take, how issued, I 2024. 
Out of state, commission to take, to whom di
ected, 
I 2024. 
Out of state, commissioner's authority and duty, 
 2026. 
Out of state, interrogatories to be annexed, how pre- 
sented and settled, fi 2025. 
Out of state, to be used, ho\v taken, 

 2035-2038. 
Perpetuating testimony, testimony, how perpetuated, 

 2083. 
Perpetuating testimony, petition to be verIfied, I 20
4. 
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Perpetuating testimony, authority of person appointed 
to take deposition, 
 2085. 
Perpetua ting testimony, manner of taking deposition, 

 2086. 
Perpetuating testimony, petition for order for, 
 2U
4. 
Perpetuating testimony, notice, service of, 
 2084. 
Perpetuating testimony, order for, 
 2084. 
Perpetuating testimony, order and petition with proof 
of service to be filed, 
 2086. 
Perpetuating testimony, petition and order prima tacle 
evidence, 
 2087. 
Perpetuating testimony, effect of deposition, 
 208!-}. 
Perpetuating testimony, deposition, when may be pro- 
duced in evidence, 
 2088. 
Police judge may take, 
 179. 
Postponement of trial, deposition of witness on, ad- 
missible, 9 596. 
Postponement of trial, testimony may be taken on, 


 596, 876. 
Prisoner's, 

 1995-1997. 
Production of deposition in evidence, 
 2088. 
Reference to take, in proceeding to remove attorney, 

 298. 
Superior judge may take, 
 179. 
Supreme judge may take, 
 179. 
Time of taking, 
 2020. 
To be used in another state, how taken, 

 2036-2038. 
When may be used, 

 2019, 2028, 2032, 2034. 
Who may take, 
 2031. 
Witnesses', in state, cannot be read if presence pro- 
curable, w ben, 
 2021. 
Witnes..<3es', in state, ,vhen may be taken, 
 2021. 
Witnesses to will, depositions of, 
 1308. 
Witness' testimony may be taken on postponement of 
trial, 

 596, 876. 
Written declarations under oath to be by depoSItion, 

 2019. 


DEPUTY CLERK: See Clerk. 


DEPUTY SHERIFF: See Sheriff. 


DESCENT, right or possession not affected by descent cast, 

 327. 


DESCRIPTION. Rules for construing description of land, 
fi 2077. 
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DESCRIPTION-DISCRETION OF COURT 


Real property in pleading, 
 455. 
Survey, description of property in order for, 
 743. 


DESTROYED WILLS, probate of: 'See Wills, XI. 
DETINUE, limitation of action of, fi 338. 


DEVISE: See Wins, III. 


D I RECTO R, limitation of action against, 
 359. 
DISABILITY, action not abated by, 
 385. 
Justices', proceedings thereon, 
 922. 
Justice's, reassignment and transfer of action, 
 90. 
Presiding justice's, substitute, 
 85. 
Superior judge's, holding court by another, 
 160. 
Statute of limitations, effect on, 
 328. 
See Statute of Limitations. 


DISBURSEMENTS: See Costs. 


DISCHARGE, of prisoner confined on civil process, 

 1143- 
1151. See Prisoner. 
Executor: See Executors and Administrators, 1 V . 


DISCLAI MER, in action to quiet title, 

 738, 739. 
DISCONTINUANCE, entering, 
 581. 
DISCOUNT of claims against decedent's estate, 
 1648. 
DISCRETION OF COU RT, costs of appeal, when in, 
 
1027. 
Costs on postponement of trial, are in, 
 1029. 
Costs on proceedings for condemnation of land in 

 1255. 
Evidence on collateral questions, admitted in, 
 1868. 
Expenses of referees in partition, 

 768, 796. 
Form of administering oath, in, 
 2095. 
Granting stay, under writ of review in, 
 1072. 
On allowance of costs, 
 1025. 
Ordering issues in mandate to be tried by jury in 

 1090. 
Order of proof in, 
 2042. 
Order of trial, 
 607. 
To order reference in accusation against attorney 

 298. 
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View by jury of premises, allowed in, 
 1954. 
DISMISSAL: See Appeals; Judgments. 
Election contest, grounds for, 

 1117, 1122. 
Failure to enter judgment, dismissal, 
 581. 
How made, 
 581. 
In justices' courts, 
 890. See Justice's Court. 
Justice court, dismissal of action without prejudice in, 

 890. 
Of action, grounds for, 

 581, 594. 
Security for costs, for failure of, 
 1037. 
To be entered in clerk's register, when, 
 581. 
To be entered on minutes of court, when, 
 581. 


DISQUALIFICATION, jurors, of, 
 602. 
Justices and judges, of, 

 170, 833. 
Of judge in probate proceedings, 
 1430. 
Refereees, of, 
 641. 
See Affinity; Consanguinity. 


DISSOLUTION: See Corporations. 
Of savings and loan association. 
 1234. 


DISTRIBUTION: See Estates of Decedents. 


DISTRICT ATTORNEY, duty where public administrator 
fails to account, I 1744. 
Nuisance, to abate when directed by supervisors, 
 731. 
Nuisance, city attorney and district attorney have con- 
current right to abate, 
 731. 
Nuisance, may sue to abate, 
 731. 


DISTRICT COURT OF APPEALS, attorneys admitted to 
supreme court may practice in, 
 277. 
Examination of attorneys by, 
 276. 
DISTRICT COU RT, transfer of books, records and actions 
to superior court, 
 79. 


DISTRICT OF COLUMBIA included under state and Uni- 
ted States, 
 17. 
DIVORCE, confession of adultery, 
 2079. 
Jurisdiction of proceedings for, 
 76. 
Sitting of court, private, 
 125. 
DOCKET, entries made ho\v, 
 672. 
Execution may issue on, of predecessor, fi 916. 
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DOCKET-EJECTMENT. 


Foreign justice's, copy, evidence, 

 1921, 1922. 
How kept, 
 672. 
Inspection, open for public, 
 673. 
Is what, 
 672. 
Judgment, how and when entered, 
 671. 
Justices of peace, of, 

 911-918. See Justice's Court. 
Redemptioner must produce, 
 705. 
Satisfaction, entering, 
 675. 
Transcript of, when filed in another county, judgment 
becomes lien there, 
 674. 
What to con tain, 
 672. 
DOCU M ENT, proving: 'See Evidence. 
DO M I elL E: See Residence. 
DRUGGIST, exempt from jury duty, 
 200. 
DYING DECLARATION, fi 1870. 


EASEM ENT may be condemned under eminent doma.in, 

 1239. 
EJECTMENT, alienation pending suit, does not prejudice, 

 747. 
Costs of course, when allowed, 
 1022. 
Description of property in complaint, 
 455. 
Executor, suit by or against, 
 1582. 
Improvements as setoff, 
 741. 
Joinder of causes of action with, 
 427. 
Measurement of shafts, tunnels, etc., on land, 
 742. 
Mining claims, evidence of custom and usage, 
 74:8. 
Parties, 

 380, 381. 
Parties defendant,- unknown, claims of, how deter- 
mined, 

 749-751. 
Parties defendant, who may be joined as, 
 379. 
Summons to unknown defendants, 

 750, 751. 
Survey of land, order for, what to contain and how 
served, 
 743. 
Survey of land, order may issue for, fi 742. 
Survey of land in dispute, liability for injury done by, 

 743. 
Termination of plaintiff's title pending suit, effect of, 

 740. 
Unknown claimants, determining title of, 
 761. 
Unknown claimants, summons to, 

 750, 751. 
Verdict in, 
 625. 
Writ of possession, 
 380. 
Writ of possession or assistance: See Assistance. 
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ELECTION, annulment, effect of, 
 1127. 
Contest, adjournment of court. 
 1121. 
Contest, appeal, 
 1126. 
Contest, citation to respondent, clerk to issue, 
 1119. 
Contest, citation to respondent, service of, 
 1119. 
Contest, continuance of, 
 1121. 
Contest, costs, 
 1125. 
Contest, court may declare who was elected, 
 1123. 
Contest, dismissal, grounds for, 

 1117, 1122. 
Contest, grounds for.. 
 1111. 
Contest, judg.ment of court, 
 1122. 
Contest, powers of court, 
 1121. 
Contest, proceedings on, 
 1115. 
Contest, rules to govern, 
 1122. 
Contest, special session for trial of, 
 1118. 
Contest, statement of cause based on illegal voting, 
list of illegal votes to be delivered to respond- 
ent, 
 1116. 
Contest, statement of cause for, affidavit, 
 1115. 
Contest, statement of c.aru;e, form of, not to vitiate, 

 1117. 
Contest, statement to be verified, 
 1115. 
Con test, statement of cause, what to contain, 
 1115. 
Contest, time to file, 
 1115. 
Contest, witnesses, attendance of, how enforced, 
 1120. 
Con test, who may, 
 1111. 
Ho, li-day day on which election held, is, 
 10. 
Illegal votes, when not to annul, 
 1114. 
Irregularity and misconduct of judges, 
Then not to 
annul, 
 1113. 
Irregularity and misconduct of judges when to annul, 

 1112. 
Justices of peace in township, time of, 
 103. 
Preferen
e given to contested election cases on appeal, 

 57. 
Public officers, of, prescribed by Political Code, I 262. 
Superior judges, election of, 
 65. 
Supreme judges, election of, 
 40. 
Void, office vacant, 
 1127. 
Who may contest, 
 1111. 


ELECTRIC COMPANIES, eminent domain, 
 1238. 


ELISOR, apPointment of, to execute deed on death of court 
co.mmissioner, 
 726. 
Compensation of, for summoning jurors, 
 228. 
summoning jurors to complete panel, 
 227. 
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EMBEZZLEMENT-EMINENT DOMAL
. 


Summoning jury forthwith, 
 226. 
To sell encumbered property, 
 726. 
EM BEZZLElVl ENT: See Estate of Decedent. 
Administrator, suspending for, 
 1436. 
Arrest for, 
 479. 
Arrest in justice's court in case of, 
 861. 
Ward's property, examination of person suspected of, 
fi 1800. 


EMINENT DOMAIN action, how commenced, 
 1243. 
Action, where to be brough t, 
 1243. 
Annulment for failure to pay damages, 
 1252. 
Answer may show what, 
 1246. 
Appeals, effect of, 
 1257. 
Appeals, provisions relating to apply, 
 1257. 
Attorney's fees in action on bond to build fences, etc., 

 1251. 
Bond to build fences and ca ttle-guards, 
 1251. 
Cattle-guards and fences, 

 1248, 1251. 
Common use, court may regulate mode of enjoying, 

 1247. 
Compensation, court to order money deposited to be 
delivered to defendant, when, 
 1254. 
Compensation, defendant, when entitled to demand, 

 1254. 
Compensation, deposit in court, amount of and duty of 
court, 
 1254. 
Compensation, depo.sit in court, county clerk liable to 
plaintiff for loss, 
 1254. 
Compensation, deposit in court is at risk of plaintiff, 

 1254. 
Compensation, deposit in court, plaintiff to make loss 
good, 
 1254. 
Compensation, deposit of money with state treasurer 
and his duty, 
 1254. 
Compensation, payment to defendant an abandonment 
of defenses, when, 
 1254. 
Compensation: See Damages, post. 
Complaint must contain what, 
 1244. 
Condemnation, estates and rights subject to, fi 1239. 
Condemnation, facts to be found before, 
 1241. 
Conflicting claims, court may determine, 
 1241. 
Construction of statute, in general, 

 1258, 1260, 1263. 
Costs, 
 1255. 
Crossings, court may regulate mode of making, 
 1247. 
Curing defective title, new proceedings, 
 1250. 
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Damages, apportionment of, 
 1248. 
Damages, assessment, manner of, 
 1248. 
Damages, benefits to be considered in the assessment, 

 1248. 
Damages, court jury, or referee to assess, 
 1248. 
Damages, date with respect to "rhich shall be assessed, 

 1249. 
Damages, deposit for in court, 

 1252, 1254. 
Damages, deposit or bond for payment of, 
 1251. 
Damages, failure to pay annulment of proceedings, 

 1252. 
Damages, interest on, 
 1249. 
Damages, measure of, 
 1249. 
Damages, money deposited applied on, 
 1257. 
Damages, payment of, time for, 

 1251, 1254. 
Damages, to whom to be paid, 

 1252, 1254. 
Damages in cases involving waters, 
 1248. 
Damages not to include improvements made subse- 
quently to summons, 
 1249. 
Damages to be assessed for each source of injury sepa- 
ra tely, 
 1248. 
Defective title, new proceedings to cure, 
 1250. 
Defense against, .who may make, 
 1246. 
Defined, 
 1237. 
Easement may be condemned, 
 1239. 
Entry, right of, may be condemned, 
 1239. 
Entry on land to survey, action for, 
 1242. 
Estates subject to condemnation, 
 1239. 
Execution to recover damages, 
 1252. 
Fee simple may be condemned for what, 
 1239. 
Fences and cattle-guards, 

 1248-1251, 1257. 
For what purposes may be exercised, 
 1238. 
Franchise may be condemned, 
 1240. 
Improvements mane subsequently to summons, no 
compensation for, 
 1249. 
Location of property, manner of, 
 1242. 
Location of property, survey, 
 1242. 
May be exercised on behalf of what uses, 
 1238. 
Municipality's land may be condemned, 
 1240. 
New trial, effect of motion, 
 1257. 
New trial, costs, defendant to bear when he recovers 
less, 
 1254. 
New trial, provisions relating to apply, 
 1257. 
Order of condemnation, filing, 
 1253. 
Order of condemnation, what to contain, 
 1253. 
Parties, 
 1246. 
Pending proceedings not affected by code, 
 1261. 
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Possession, plaintiff may be authorized to take when, 

 1254. , 
Possession, putting plaintiff in on payment or giving 
bond pending new trial or appeal, 
 1257. 
Power of court to determine conflicting claims, 
 1247. 
Practice, rules of, 

 1256, 1262. 
Preference of in trial over other proceedings, 
 1264. 
Private property, what included under, 
 1240. 
Private property defined, fi 1240. 
Proceedings to condemn, what facts must be shown, 

 1241. 
Property devoted to public use, what must be shown 
before condemnation of, 
 1241. 
Property devoted to public use may be condemned, 

 1240. 
Public property may be condemned, 
 1240. 
Public uses, what are, 
 1238. 
Respective rights, court may determine, fi 1247. 
Rights of way may be llsed, 
 124'0. 
Rights subject to condemnation, 
 1239. 
State land, condemnation proceedings, how maintained 
and conducted, 
 1240. . 
State land, condelnning, service of summons and com- 
plaint, 
 1240. 
State lands may be condemned, 
 1240. 
Statute concerning, construction of, in g-eneral, fi
 125
, 
1260, 1263. 
Statute does not affect right of city to take street, 
1263. 
Statute takes effect when, fi
 1258, 1259. 
Submerged lands, fi 1240. 
Summons must contain what, 
 1245. 
Summons, service of, 

 1240, 1245. 
Superior court of county has jurisdiction of proceed- 
ings, 
 1243. 
Time when statute takes effect, 

 1258, 1259. 
Title relating to, when takes effect, 
 1259. 
Uses, public, what are, 
 1238. 
Vesting of title, 
 1253. 
What property may be taken under, 
 1240. 
When may be exercised, 
 1238. 
Who may defend against, 
 1246. 
ENGINEER, exempt from jury duty, 
 20'8. 
ENGLISH LANGUAGE, proceeding in court to be In Eng- 
lish, 
 185. 
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ENTRY, business, in course of, 
 1947. 
Decedent, by, 
 1946. 
Judgment failure to enter, dismissal, 
 581. 
Real, estate, on, limitation of action, 

 320, 328. 
EQU ITY. Adverse claim,. action to determine, 
 1050. 
ERROR in law as ground for new trial, 
 657. 
When disregarded, 
 475. 


ESCAPE, assisting, a contempt, 
 1209. 
LimItation of action for, 

 339, 340. 


ESCHEATED ESTATE, answer, 
 1271. 
Appearance, 
 1271. 
Costs, 
 1271. 
Default, 
 1271. 
Infants, limitation of actions by, 
 1272. 
Inforn1ation by attorney-general, 
 1269. 
Insane person, limitation of action by, 
 1272. 
Issue of fact, how tried, 
 1271. 
Limitation of action on claims to, 
 1272. 

iarried women, limitations in actions by, 
 1272. 
Money deposited with treasurer to pay claim against 
estate escheats when, 
 1514. 
Moneys in hands of public administrator, 
 1737. 
Order to person interested to show cause, 
 1269. 
Parties, 
 1271. 
Petition of person claiming, 
 1272. 
Pleadings, 
 1271. 
Proceedings by persons claiming property, 
 1272. 
Proceedings relative to, manner of commencing, 

 1269. 
Proceedings to recover property, judgment, how satIs- 
fied, 
 1272. 
Publication of order to appear, 
 1269. 
Receiver, appointment of, 
 1270. 
Sale of, 
 1271. 
Sale of, confirming, 
 1271. 
Sale of, costs and attorneys' fees, 
 12', J.. 
Sale of, disposition of proceeds, 
 1271. 
Sale of, notice and time of, 
 1271. 
Sale of, vacating, 
 1271. 
Sale of, vesting of title, 
 1271. 
Sheriff's deed, 
 1271. 
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Summons, 
 1269. 
Trial of issues, 
 1271. 
ESTATE, escheated, 

 1269-1272. 'Bee Escheated Estate. 
Estates for life: See Life Estates. 
Life, disposition of, on owner's death, 
 1723. 
ESTATE IN COMMON, partition and distribution of, 


 1675, 1676. 
See Cotenants; Partition. 


ESTATES OF DECEDENTS. 
I. Jurisdiction over; disqualification of judge. 
II. Proceedings in estates under $1,500.00. 
III. Inventory and appraisement. 
IV. Heirship, suit to adjudge. 
V. Embezzlement of; surrender of papers or prop- 
erty; possession of estate. 
Family allowance. 
Homestead. 
Ðeath after action brought or execution levied. 
Death pending administration, proceedings on. 
Debts of and claims against. 
Lease of. 
Mortgage of. 
Sales of: 
1. Generally. 
2. Of personalty. 
3. Of realty other than mines. 
4. Of mines. 
5. Under power in will. 
XIV. Distribution: 
1. Partial. 
2. Final. 
3. Distribution and partition. 
4. Estates of absentees. 
XV. Estates of non-residents or "'bsentees, proceed- 
ings regarding. 
XVI. Time for settlement of and extension of. 
XVII. Costs and expenses of administration. 
XVIII. Appeals. 
See Executor and Admini
trator; Probate Courts; 
Pu bUe Administrator, 


VI. 
VII. 
VIII. 
IX. 
x. 
XI. 
XII. 
XIII. 
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Specific performance of decedent's contract to convey: 
See Executor and Administrator. 


I. Jurisdiction over; disqualification of judge. 
Disqualified to grant letters, in what cases, 
 1430. 
Disqualified, transfer, because judge, 

 1431, 1432. 
Disqualification proceedings to be transferred to ad- 
joining county, 
 1431. 
Disqualification, clerk to transmit certified copy of 
order and papers, 
 1431. 
Disqualification of judge, transfer of proceedings, 
power of judge, 
 1431. 
Disqualification of judge, transfer not necessary when 
judge of adjoining county attends, 
 1431. 
Disqualification of judge, transfer of proceedings does 
not affect right to letters, 
 1432. 
Disqualification of judge, transfer of proceedings when 
proceedings to be returned, 
 1433. 
Disqualification of judge, transfer of proceedings, pow- 
ers of judge on retransfer, 
 1433. 
Disqualification of judge, retransfer of proceedings 
when new judge acts, 
 1432. 
Jurisdiction decided by first application, when, 
 1295. 
Jurisdiction, wills to be proved in what county, 
 1294. 
Nonresident, jurisdiction decided by first application, 

 1295. 


II. Proceedjngs in estates under $1,500.00. 
Administration when does not exceed fifteen hundred 
dollars, 
 1469. 
Collection of deposit in bank under $500.00, act au- 
thorizing, p. 767. 
Collection of deposit in bank under $500.00, proced- 
ure, p. 767, Stat'S. 
Proceedings on setting apart estate under, 
 1469. 
Setting apart estate under, 
 1469. 


III. Inventory and appraisement. 
Appraisement, 

 1444, 1445. 
Appraisement, after-discovered property, 
 1451. 
Appraisement, after-discovered property, time to re- 
turn, 
 1451. 
Appraisement, manner of, 
 1445. 
Appraisement, none if estate consists of moneys, 
 1446. 
Appraisement of partner's interest, 
 1585. 
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Appraisement, time to return, 
 1443. 
Appraisement when part of estate in another county, 

 1444. 
Appraisement, appointment and compensation of, 

 1444. 
Appraisers may be appointed at chambers, 
 166. 
Appraisers, number of, 
 1444. 
Appraisers, oath of, 

 1445, 1449. 
Appraisers, who disqualified to act as, 
 1444. 
Inventory, after-acquired property, time to return, 

 1451. 
In ven tory, after-discovered property, 
 1451. 
Inventory, after-discovered property, how enforced, 

 1451. 
Inventory, executor to include debt or demand of, 

 1448. 
Inventory, executor, claim against, to be included in, 


 1447, 1448. 
Inventory, how made, 
 1445. 
Inventory, liability for failure to return, 
 1450. 
Inventory may be received at chambers, g 166. 
Inventory, oath to, 
 1449. 
Inventory of partner's interest, fi 1585. 
Inventory, revoking letters for failure to return, 
I 1450. 
Inventory, time to return, fi 1443. 
Inventory to account for moneys, 
 1446. 
Inventory to be returned, including homestead, 
 1443. 
Inventory to contain what, 
 1445. 
Inventory to show community and separate property, 

 1445. 
Inventory where a debtor named as emcutor, 
 1447. 
Inventory where estate consists of moneys, 
 1446. 


IV. Heirship, suit to adjudge. 
Complaint to adjudge heirship, time to file, 
 1664. 
Determining heirship on final distribution, 
 1664. 
Proceedings to determine, 
 1664. 


V. Embezzlement of; surrender of papers or property; 
possess I on of estate. 
Citation to person intrusted with, to account, A 1461. 
Citation of person suspected of having writings or pa- 
pers belonging to deceased, 
 1459. 



mBTATES OF DECEDENT!, V, VI, VII. 


1615 


Disclosures may be compelled by imprisonment, 
 1460. 
Embezzlement, before grant of letters, liability fOf, 

 1458. 
Embezzlement, citation to person suspected, 
 1459. 
Embezzlement, citation to suspected person, penalty 
for refusing to obey, 
 1460. 
Embezzlement, examination of person suspected, 

 
14b9, 1460. 
Embezzlement, expenses of person cited on suspicion 
of, 
 1459. 
Embezzlement, punishment for, 
 1460. 
Liability for double damages, 
 1460. 
Papers respecting, concealed, how obtained, 

 1459, 
1460. 
Persons intrusted with, may be cited to account, 
 1461. 
Possession, executor or administrator to have, 
 1452. 
Possession, recovery of, by executor or administrator, 

 1452. 
Possession of real estate, when to be delivered to heirs 
or 'Clevisees, 
 1453. 


VI. Family allowance. 
All exempt property to be set aside fOf, g 146ð. 
Apportionment of, 
 ] 468. 
Dates from death, 
 1467. 
Duration of, 
 1466. 
Extra or additional, 
 1466. 
Fifteen hundred dollars, estate under, 
 1469. 
Homestead, 

 1464-1468. See post, VII. 
In general, 
 1464. 
Possession of homestead, 
 1464. 
Preference of, 
 1467. 
Provision in ,viII for, 

 1560, 1562. 
Wearing apparel, furniture, etc., 
 1464. 
vYben to be paid, 
 1646. 
'Vidow and children may remain in home, 
 1464. 
\V1dow with income, property to go to children, I 1470. 


VII. Homestead. 
AppraisØll at over five thousand, 
 1476. 
Appraisement, proceedings where valuation too great, 

 1476. 
Appraisers, majority and minority reports, which con- 
firmed, 
 1477. 
Code Civil Proc.-53. 
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Appraisers, majority of may report, 
 1477. 
Appraisers, minority report of, 
 1477. 
Appraisers, proceeding where do not agree, 
 1477. 
Appraiser's report, action on, 
 1477. 
Appraiser's report, confirmation or rejection, 
 1478. 
Appraiser's report, day to be set for confirmation or 
rejection, 
 1478. 
Appraisers' report, h
ß.ring, 
 1477. 
Appraisers report of, 
 1476. 
Appraisers' report, objections to, 
 1478. 
Appraisers, report of thereon, 
 1477. 
Appraisers' report, rejection of, 
 1477. 
Appraisers' report, reJection of, new appraisers, 
 1478. 
Appraisers, report, what to state, 
 1477. 
Appraisers, when to carve out of original, 
 1476. 
Certified copies of final order to be recordec1, 
 1486. 
Certified copy of order relating to, to be recorded, 

 1486. 
Costs of homestead, proceedings chargeable to estate, 

 1485. 
Disposition of, on death of spouse, 
 1723. 
Family allowance, 

 14G4-1468. 
Liens and encum brance.s on, haw discharged, 
 1475. 
Lien and encumbrances on to be presented and al- 
lowed, 
 1475. 
Out of what property set apart, 
 1465. 
Recording decree relative to, 
 1719. 
Rights of those acquiriñg interests of successors to 
homesteads, S 1485. 
Sale of, distribution of proceeds, 
 1476. 
Sale of, when not susceptible of division, 
 1476. 
Selected during coverture, in who.m vests, 
 1474. 
Selected during coverture, not liable for debts, 
 1474. 
Selection of by court when decedent made none, 
 1465. 
Separate property, from, setting apart of, 
 1468. 
Separate property, from, vests in heirs, 
 1468. 
Setting apart, 

 1465, 1475. 
Setting apart for use .of survivor or minor children! 

 1465. 
Setting apart where none has been selected, 
 1465 
Successors to rights of homestead owners, powers anJ 
rights of, 
 1485. 
Vesting of in survivor, 
 1723. 
Widow or children entitled to remain in possession 

 1464. 
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VIII. Death after action brought or execution levied. 
Execution levied before -death, 
 1505. 
Execution not to issue after death, 
 1505. 
Judgment against decedent dying after verdict or de- 
cision, effect of, 
 1506. 
Judgment against decedent, proceedings where execu- 
tion levied, 
 1505. 
Judgment creditor may redeem property, 
 1505. 


IX. Death pending administration, proceedings on. 
Death of minor child pending administration, proceed- 
ings on, 
 1665. 


X. Debts of and claims against. 
Claims against, action on after time allowed for pres- 
entation, 
 1496. 
Claims against, action pending at time of decease, 
claim to be presented, 
 1502. 
Claims against, affidavit and allowance, payment with- 
out, 
 1632. 
Claims against, affidavit must be supported by, 
 1494. 
Claims again.st, affirdavit to support, requisites of, 

 1494. 
Claims against, allowance in part, action on, 
 1503. 
Claims against, allowance in part, effect of, 
 1503. 
Claim against, allowance in part, refusal to accept 
costs, 
 1503. 
Claims against, allowance of, proceedings on, 
 1496. 
Claim against, allowance or rejection, time for, 
 1496. 
Claim against, allowance or rejection to be indorsed 
, 

 1496. 
Claims against, allowance where claim payable in par- 
ticular kind of money, 
 1496. 
Claims against, approved claim, 
 1497. 
Claims against, approyed claim, ti.me for filing, 
 1497. 
Claims against, barred by limitation, 
 1499. 
Claims against, bearing interest, payment, 
 1513. 
Claims against, by judgment creditors, not allowed to 
be filed, 

 1504-1506. 
Claims against, clerk to enter in register, 
 1497. 
Claims against, conti!1gent, paying into court, 
 1648. 
Claims against, decree showing notice to creditors has 
been given, 
 1492. 
Claims against. deposit with treasurer, proceedings 
where claimant does not clai.m, 
 1514. 
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Claims against, deposit of amount of claim with treas- 
urer where claimant cannot be found, 
 1514. 
Claims against, disputed, paying into court, 
 1648. 
Claims against, examination of claimant as to validity, 

 1499. 
Claims against, executor paying for less than its value, 

 1617. 
Claims against, filing, 
 1497. 
Claims against, founded on instrument, copy thereof 
to be filed, 
 1497. 
Claims against, indorsing allowance or rejection, 

 1496. 
Claims against, interest on, 
 1513. 
Claims against, judgment against executor, effect of, 

 1504. 
Claims against, judgment creditors, 
 1505. 
Claims against, judgment, when not a lien on, 

 1504, 
1506. 
Claims against, limitations, what time not included in, 

 1501. 
Claims against, lost instrument, how presented, 
 1497. 
Claims against, mortgage, failure to present, effect of, 

 1500. 
Claims against, mortgage need not be presented before 
action, fi 1500. 
Claims against, mortgage, presentation of claim se- 
cured by, 
 1497. 
Claims against, must be presented before suit, except 
when, 
 1500. 
Claims against, notary's certificate as evidence of al- 
lowance or rejection, 
 1496. 
Claims against, not due, discount, 
 1648. 
Claims against, not included in order for payment of 
debts, how disposed of, 
 1650. 
Claims against, notice to creditors, copy and affidavit 
of publication tc be filed, 
 1492. 
Claims against, notice to creditors, decree showing 
giving of, 
 1492. 
Claims against, notice to creditors, failure to give, lia- 
bility of executor, 
 1650. 
Claims against, notice to creditors, form of, 
 1490. 
Claim
 against, notice to creditors, publication or post- 
ing of, 
 1490. 
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Claims against, notice to creditors, removal or resig- 
nation, notice by successor, 
 1490. 
Claims against, notice to creditors, time for, 
 1490. 
Claims against, notice to creditors, revoking letters for 
failure to give, 
 1511. 
Claims against, notice, time to present claim where 
claimant had no, 
 1493. 
Claims against, notice to creditors, time to present 
claims, 
 1491. 
Claims against, payment before due, 
 1648. 
Claims against, presented by superior judge, proceed- 
ings thereon, 
 1495. 
Claims against, provision for disputed and contingent, 

 1648. 
Claims against, purchase of, by executor, not per- 
mitted, 
 1617. 
Claims against, reference, 
 1507. 
Claims against, reference, cost3, 
 1508. 
Claims against, reference, entering minute of order, 

 1507. 
Claims against, reference, judgment on referee's re... 
port, 
 1508. 
Claims against, reference, report, confirmation and ef- 
fect, 
 1508. 
Claims against, reference, report of referee, effect of, 

 1507. 
Claims against, reference, trial by referee, 
 1508. 
Claims against, rejected, must be sued on within three 
months, 
 1498. . 
Claims against, rejection of, proceedings on, 
 1496. 
Claims against, rejection of, what equivalent to, 
 1496. 
Claims against, secured by lien, describing lien, 

 1497. 
Claims against, statement of, executor to return, 

 1512. 
Claims against, statement of, what to show, 
 1512. 
Claims against, statute of limitations does not run 
against pending administration, 
 1569. 
Claims against, superior judge may present, 
 1495. 
Claims against, time for presenting, 

 1491, 1493, 1496. 
Claims against, time for presenting, when claimant 
had no notice, 
 1493. 
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Claims against, time to present, effect of vacancy in 
administration, 
 150l. 
Claims against, vouchers may be required, 
 1494. 
Claims against, wages preferred, 
 1205. 
Claims against, withdrawing original voucher, 
 1497. 
Claims of executor against, presenting and allowing, 

 1510. 
Claims of executor against, rejection of, and suit 
thereon, 
 1510. 
Debts against executor, discharge or bequest of in 
will, 
 1448. 
Debts, apportionment, where funds insufficient, 

 1645. 
1647. 
Debts, dividende to creditors, when estate insufficient, 

 1645. 
Debts, execution on decree for payment of, 
 1649. 
Debts, funeral expenses, when to be paid, 
 1646. 
Debts, judgment against, order of payment, 
 1643. 
Debts, last sickness, payment of expense of, 

 1643, 
1646. 
Debts, mortgage, preference of, extent of, 
 1644. 
Debts, need not be paid until court orders, 
 1646. 
Debts, order for payment of, and discharge of execu- 
tor, 
 1647. 
Debts, order of payment, 
 1643. 
Debts, order of payment, disposition of claims not in- 
cluded in, 
 1650. 
Debts, paying according to provision of will, 

 1560, 
1562. 
Debts, personal liability of executor for, after decree 
of payment, 
 1649. 
Debts, preferences, 

 1643-1645. 
De bts, preference, wages preferred, 
 1205. 
Debts, priority, none between real and personal prop- 
erty for, 
 1516. 
Debts, proceedings where funds insufficient, 
 1647. 
Debts, property chargeable with, 
 1516. 
Debts, property chargeable, priority between realty 
and personalty, 
 1516. 
Debts, property fraudulently conveyed and recovered 
to be used for, 
 159l. 
Debts, provision in will respecting, 

 1560, 1562. 
Debts, specific devises and legacies, how far "exempt, 


 1563, 1564. 
Debts, uncollected, executor's liability for, I 1615. 
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Debts, what exempt from, 
 1563. 
Debts, what subject to, 
 1563. 
Devise, specific, how far exempt, I 1563. 
Statute of limitations does not run pending 
eWement 
of, 
 1569. 


XI. Lease of. 
Appraisement of rental value, I 1579. 
Effect, 
 1579. 
Execution of, 
 1579. 
Hearing, 
 1579. 
Hearing, witnesse'S, 
 1579. 
Irregularities in, effect of, 
 1579. 
Jurisdiction, 
 1579. 
Order for, 
 1579. 
Order, certified copy to be recorded, 
 1579. 
Order to show cause, 
 1579. 
Petition for, to contain what, 
 1579. 
Proceedings for, 
 1579. 
Recording, 
 1579. 
Terms of, 
 1579. 
When may be authorized, 
 1577. 
Who may petition for, 
 1679. 


XII. Mortgage of. 
Authorized, when may be, 
 1577. 
Deficiency judgment, 
 1578. 
Effect, 
 1578. 
Execution of notes and mortgages, 
 1578. 
Foreclosure, 
 1578. 
Foreclosure, indebtedness remaining unsatisfied, how 
disposed of, 
 1578. 
Hearing, 
 1578. 
HearIng, witnesses, 
 1578. 
Insurance on mortgaged buildings, 
 1578. 
In terest, 
 1578. 
Irregularities in, effect of, 
 1578. 
Order for, 
 1578. 
Order, certified copy to be recorded, 
 1578. 
Order of payment, 

 1643, 1644. 
Order to show cause, 
 1578. 
Petition for, to contain what, 
 1578. 
Recording, 
 1578. 
Who may petition for, 
 1578. 
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XIII.. Sales. 
1. Generally. 
Contracts to convey: See Executors and Adminis- 
trators. 
Court must order sale, when, 
 1525. 
Debts, all property liable for, 
 1516. 
In general, 
 1516. 
Must be under oath, 
 1517. 
Nonresident, sale of delivery of property where dece- 
dent a, 
 1667. 
No priority between realty and personalty, 
 151t>. 
Not valid except by order of court, 
 1517. 
Petition for, defective, curing, 
 1518. 
Petition for, requisites of, 

 1518, 1519. 
Petition for, objections to, and hearing of, 
 1518. 
Petition may include realty and personalty, 
 1536. 
Private, time of making, 
 1549. 
To be confirmed, 
 1517. 
To be reported, 
 1517. 
What property to be sold first, 
 1525. 
Where decedent a nonresident, 
 1667. 
2. Of personalty. 
Conduct of, 

 1526, 1527. 
Notice of application for, 
 1523. 
Notice, posting and publishing, 
 15U. 
Order for, 
 1523. 
Partnership interests may be sold, 
 1524. 
Partnership interests, inquiry before confirmation, 

 1524. 
Partnership interests, how sold, 
 1524. 
Perishable property, 
 1522. 
Perishable property, liability of executor, 
 1522. 
Perishable property, no notice necessary, 
 1522. 
Personalty fraudulently transferred by decedent, 

 1591. 
Personalty must be present, 
 1526. 
Petition for, 
 1523. 
Petition, order and sale, but one necessary when, 

 1522. 
Petitions, renewing, 
 1523. 
Place of, 
 1526. 
Public auction, 
 1526. 
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Sale of on application for sale of realty, 
 1527. 
Unclaimed personalty of absentee, sale of, 
 1693. 
When will be ordered, 
 1525. 
3. Of realty other than mines. 
Account of, to be returned, 
 1575. 
Account of, liability of executor for failure to make, 

 1575. 
Account of attachment, neglect to return, 
 1575. 
Account of, neglect to return, revocation of letters, 

 1575. 
Amount to be returned within thirty days, 
 1575. 
Application for, manner of sale of personalty on, 
 1639. 
Appraisement, sale for more or less than, 
 1614. 
Bond not required ,vbere dispensed with in will, 
 1396. 
Bond required although dispensed with in will, when, 

 1396. 
Bond, additional, when and when not ordered, 
 1389. 
But one petition, order, and sale to be had when, 
 1519. 
Compelling to make, 
 1544. 
Confirmation, petition for need not publish description 
of realty , 
 1712. 
Confirmation of, 
& 1552, 1553, 1556, 1561. 
Confirmation, increased bid of ten per cent, 
 1552. 
Confirmation, when to be confirmed, 
 1554. 
Confirmation of, recording the order, 
 1554. 
Confirmation, order of, to show proof of notice, 
 1556. 
Contract for purchase of land, conditions of sale, 
 
1566. 
Conveyance, contents ot 
 1555. 
Conveyance, execution of, 
 1555. 
Conveyance, what passes, 
 1555. 
Credi t, 
 1544. 
Credit, security, 
 1551. 
Deed, requisites of, 
 1555. 
Description of realty to be sold, one publicatIon suf- 
ficient, 
 1712. 
En masse, or parcels, 
 1544. 
Executor cannot purchase or be interested, 
 1576. 
Fraudulent, liability of executor, 
 1572. 
Fraud in, executor liable in double damages, 
 1572. 
Fraúdulent conveyance by decedent, 
 1591. 
Fraudulently conveyed by decedent and recovered, 

 1591. 
Fraudulent conveyance by executor, disposition of 
property on recovery, 
 1591. 
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Grounds for ordering, 

 1536, 1542, 1543. 
Hearing, 
 1540. 
Hearing, claims may be passed on at, 
 1540. 
Hearing, examination of executor, 
 1541. 
Hearing, examination of witnesse"S, 
 1541. 
Hearing, order of sale, 
 1543. 
Incumbered, mortgagee or lienholder as purchaser, 

 1570. 
Incum bered realty, proceeds how applied, 
 1569. 
Incumbered, deposit of proceeds in court, 
 1569. 
Incumbered realty, surplus, 
 1569. 
In general, 
 1536. 
Limitation of actions to set aside, 

 1573-1574. 
Limitation of action to vacate, 

 1573, 1574. 
Limitation of action to recover estate sold, 

 1573, 
1574. 
Limitation of actions to set aside, effect of disabilities, 


 1573, 1574. 
Manner of sale of land, 
 154:4. 
Misconduct in, executor's liability, 

 1571, 1572. 
Neglect or misconduct of executor, liability for, 
 1571. 
Notice dispensed with by assent in writing, 
 1539. 
Notice of, posting and publishing, 
 1547. 
Notice of, requisites, 
 1547. 
Notice of, to be proved, 
 1556. 
Objections to confirmation of, 
 1553. 
One published description sufficient, 
 1712. 
Order for, what to contain, 
 1544. 
Order may include all or any part, when, 

 1542, 1543. 
Order to show cause, 
 1538. 
Order to show cause, proof of service, 
 1540. 
Order to "Show cause, service of, 
 1539. 
Personalty, sale of on application for sale of realty, 

 1639. 
Petition to be filed, 
 1538. 
Petition by interested party when executor neglects to, 

 1545. 
Petition by interested party, contents and notice, 
 1545. 
Petition may include personalty, 
 1536. 
Petition for, failure to set forth requisite facts, 
 1537. 
Petition for, verified, 
 1537. 
Petition for, what to contain, 
 1537. 
Place and time of, 
 1548. 
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Place of, where land in two coun ties, 
 1548. 
Postponement of, 
 1557. 
Postponement of, notice, 
 1558. 
Private appraisement, 
 1550. 
Private, bids, 
 1549. 
Private, how made, 
 1549. 
Private, ninety per cent must be offered, 
 1550. 
Private, notice of posting and publishing, 
 1549. 
Private sale, notice of, what to state, 
 1549. 
Provision by will insufficient, what property sold, 

 1562. 
Provision in will, 

 1560, 1561. 
Public or private, 
 1544. 
Refusal of purchaser to comply, 
 1554. 
Resale, 
 
 1552, 1554. 
Return and hearing thereon, 
 1552. 
Return of sale to be made, 
 1575. 
Return, of, failure to make, punishment for, 
 1575. 
Time and place of, 
 1548. 
Vacation of, 
 1552. 
What title and interest pass, 
 1555. 
When may be ordered, 

 1536, 1542, 1543. 
Where part devised, 
 1544. 
Without order of court, 
 1561. 
4. Of mines. 
Mines may be sold when, 
 1529. 
Notice may be dispensed with when, 
 153L 
Order of, how made, 
 1532. 
Order of, when will be made, 
 1532. 
Order to show cause, 
 1531. 
Petition for, by partner, 
 1530. 
Petition for, what to contain, 
 1530. 
Proceedings on sale of, 
 1533. 
Who may petition for, 
 1530. 
5. Under power in will. 
Directions to be followed, 
 1561. 
Order not necessary, 
 1561. 
To be confirmed, 
 1561. 
To be returned and cofirmed, 
 1561. 
XIV. Distribution: 
1. Partial. 
Bond for, 
9 1658, 1661, 1663. 
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Bond may be dispensed with when, 
 1663. 
Bond, payment or suit on, 

 1652, 1663. 
Costs, 

 1661, 1663. 
Costs of proceedings for, paid by applicant, 
 1668. 
Execution of order for, 
 1661. 
Executor or administrator may resist, 
 1660. 
Heir, legatee or devisee may petition for after one 
year, 
 1663. 
Notice of application for, 

 1659, 1663. 
Order for, 
 1661. 
Order for delivery of property, 
 1663. 
Parti tion, 
 1661. 
Petition for, executor or administrator may resist, 

 1663. 
Petition for, any interested person may resist, 

 1660, 
1663. 
Proceedìngs to determine interest of heir, legatee or 
devisee, 
 1663. 
Time for. 
 1658. 
When may be ordered, 
 1661. 
Who may apply for, 
 1660. 
Who m,ay resist, 

 1660, 1663. 
2. Final. 
Advancements to heirs, questions as to determined, 

 1686. 
Answer and service thereof, 
 1664. 
Appeal, 
 1664. 
Appearance to be filed, 
 1664. 
Appearance to be entered, 
 1664. 
At the time of executor's settlement, 
 1634. 
Attorney for minor, 
 1664. 
Attorney to file written evidence of authority, 
 1664. 
Complaint and service thereof, 
 1664. 
Conclusiveness of, 
 1664. 
Conclusi veness of decree, 
 1666. 
Costs, 
 1664. 
Decree for, to contain what, 
 1666. 
Decision on question of advancements, effect of, 

 1686. 
Decree relating to to be recorded, 
 1719. 
Default to be adjudged, 
 1664. 
Depositions, 
 1664. 
EvIdence, 
 1664. 
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Executor's statement of account, 
 1665. 
Hearing, 
 1668. 
Heirship, determining on, 
 1664. 
Homestead, setting apart on death, 
 1475. 
Infant or incompetent without guardian, proceedings 
in case of, 
 17031h. 
Infant or incompetent without guardian, deposit with 
treasurer, and how withdrawn, 
 1703 1 h. 
Judgment in, concluEiveness of, 
 1664. 
Jurisdiction after to settle accounts of trustees, 
 1699. 
Jurisdiction, 'when acquired, 
 1664. 
l\lanner of, 
 1665. 
New trial, 
 1664. 
Notice, 
 1668. 
Notice of, proof of service, 1664. 
Notice of, requisites, 
 1664. 
Notice of, service, 
 1664. 
Notice, further, 
 1668. 
On whose petition maxie, 
 1668. 
Order for wher
 all debts paid by :first distribution, 

 1651. 
Order not necessary, 
 1561. 
Order to show cause, ft 1664. 
Parties, 
 1664. 
Pa.rtition, 
 1668. 
Petition for. 
 1664. 
Practice, rules of, 
 1664. 
Setting petition, 
 1668. 
Settlement of executor's account, 
 1665. 
Statement of receipts and disbursements, A 1665. 
Taxes must be paid, 
 1669. 
Treasurer to, when, 
 1703%. 
To whom made, 
 1C65. 
When may be made, 
 1665. 
Who may petition for, 
 1668. 


8. Distribution and partition. 
Any person interested may petition, 
 1676. 
Assigning whole estate to one on payment to others, 

 1680. 
At time of executor's settlement, 
 1634. 
Commissioners for partition, appointing, 
 1675. 
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Commissioners to make, not necessary, when, 
 1685. 
Commissioners, time of appointment, 
 1676. 
Commissioners, nUll ber of, 
 1675. 
Commissioner, one only may be appointed, 
 1675. 
Commissioner, to be sworn, 
 1675. 
Commissioners, appointment, oath and warrant, 
 1675. 
Commissioners, powers of, 
 1683. 
Commissioners may take testimony, etc., 
 1683. 
Commissioners to report, 
 1684. 
Commissioners' report, confirming or rejecting, 
 1684. 
Commissioners' report, recording, 
 1684. 
Commissioners, new, 
 1684. 
Notice, 
 1683. 
Of estate in common, 

 1675, 1676. 
Of estate in different counties, 
 1677. 
Owelty, 
 1681. 
Payments for equality, 
 1681. 
Petition, noti'ce of, for, 
 1676. 
Petition and notice, time for filing and giving, 
 16760 
Petition for, notice of, to whom given, 
 1676. 
Proceedings, where property canno.t be divided without 
injury, 
 1681. 
Sale may be ordered, 
 1682. 
Sale for distribution and partition, 
 1681. 
Sale, how conducted, 
 1682. 
Shares to be set out by metes and bounds, 
 1679. 
Treasurer to, when, 
 1703
. 
Where some heirs parted with interest, 
 1678. 
Who may petition for, 
 1676. 
Whole estate assigned to one, when, 
 1680. 
4. Estates of absentees: See post, XV. 
XV. Estates of nonresidents or absentees, proceedings 
regarding. 
Absentee's interest in, disposition of, 

 1691-1695. 
Certificate of absentee for proceeds of, 
 1696. 
Distribution, absentee} agent, statute providing for ap- 
plies to pending estates, 
 1691. 
Distribution, absentee, agent, appointment of, to take 
possession, 
 1C91. 
Distribution, absentee, agent for, bond and compensa- 
tion of, 
 
 1692, 1695. 
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Distribution, absentee, agent liable on his bond, 
 1695. 
Distribution, absentee, agent for, accounting by, 
 1694. 
Distribution, absentet, agent, evidence in accounting 
by, 
 1694. 
Distribution, a'bsentee, certificate of, for proceeds. 

 1696. 
Distribution, absentee, court appoint agent for, 
 1691. 
Distribution, absentee, deposit of moneys for, with 
county tr
..asurer, 
 1691. 
Distribution, absentee. interest of sold, when, 
 1694. 
Distribution, absentee, unclaimed personalty in hands 
of agent, disposition of, 
 1693. 
Distribution to treasurer, how money paid out. 

 17031h. 
Distribution to treasurer when distributee a minor or 
incompetent without guardian, 
 17031f2. 
Distribution to treasurer where distributee cannot be 
found, 
 17031h. 
Distribution, where decedent nonresident, delivery of 
property, 
 1667. 
Sale, a:bsentee's interest, of, 
 1694. 
Unclaimed: See Public Administrator, I 1739. 
Unclaimed, how disposed of, 
 1693. 


XVI. Time for settlement of and extension of. 
Closing administration, petition for, 
 1670. 
Continuance of administration, procedure to obtsjn, 

 1670. 
Extension of time for administration, where will puts 
limitation thereon, 
 ]670. 
Settlement, final, extension of time for, 
 1.651. 
Settlement, final, when to be made, 
 1652. 
Settlement: See Executor and Administrator, XII. 


XVII. Costs and expenses of administration. 
Attorney's fees, 

 1616, 1619. 
Costs, by whom to be paid, 
 1720. 
Cost of final distribution, 
 1664. 
Costs of proceedings for partial distribution, fi
 1660, 
1661, 1663. 
Costs, execution for, 
 1720. 
Expenses of administration, executor may retain, 

 1646. 
Expenses of administration, provision in will for, 
. 

 15CO, 1562. 
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XVIII. Appeals. 
Appeal lies from what orders respecting, 
 963. 
Appeal from order respecting, time for, 
 939. 
ESTOPPEL in pais, 
 1962. 
Landlord and tenant, 
 1962. 
Standing by, 
 1962. 
Sureties bound by, 
 1912. 
To deny judgment, 

 1908-1915. 
EVICTION of execution purchaser, re
-ress, 
 708. 
EVIDENCE. 
I. Definitions. 
II. Kinds and degrees of: 
1. Generally. 
2. Primary and secondary. 
3. Indispensable. 
4. Prima facie. 
5. Partial. 
6. Conclusive and unanswerable. 
7. Direct, indirect, inferences, presumptions. 
8. Cumulative; corroborative; slight; satisfac- 
tory . 
III. Parol evidence. 
IV. Expert and opinion evidence. 
V. Judicial notice. 
VI. Declarations, admissions, conversations, omissions. 
VII. Documentary evidence. 
VIII. Usages and customs. 
IX. Hearsay; res gestae; material objects. 
X. Burden of proof. 
XI. Admissibility and relevancy: 
1. Generally. 
2. On subject of handwriting. 
S. On question of pedigree. 
4. Testimony at formel trial. 
5. Particular facts or questions, how proved. 
XII. Weight and sufficiency of. 
XIII. Questions of practice relåting to. 
See Depositions; Witnesses. 
I. Definitions. 
Conclusive, defined, 
 1837. 
Corroborative, defined, 
 1839. 
Cumulative, defined, 
 1838. 
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Direct, defined, 
 1831. 
Evidence defined, 
 1823. 
Indirect, defined, 
 1832. 
Indispensable, defined, 
 1836. 
Inference, defined, 
 1958. 
Law of, defined, 
 1825. 
Proof defined, 
 1824. 
Slight, defined, 
 1835. 


II. Kinds and degrees of evidence: 
1. Generally. 
Degrees of, specified, 
 1828. 
Kinds of, four, 
 18270 


2. Primary and secondary. 
Certified copies, admissible, 
 1893. 
Copies of affidavits as, 
 2011. 
Copies of entries, when admissible, 
 1947. 
Copies of records, certified, admissible without further 
proof, 
 1951. 
Judicial record of foreign country, secondary evidence 
of, 
 1907. 
Law, certified copy of, admissible, fi 1901. 
Lost paper, when copy may be used, 
 1045. 
Parol evidence of writing, is secondary evidence, 

 1830. 
Primary defined, 
 1829. 
Record, certified copies of, admissible without further 
proof, 
 1951. 
Secondary, definition of, fi 1830. 
Secondary, copy of judicial record of foreign country, 
when admissible, 
 1907. 
Secondary, of contents of writings, when admissible, 

 1855. 
Secondary, where party fails to produce writing after 
notice, 
 1938. 
Transcript of court minutes to be evidence equivalent 
to letters of administration, 
 1429. 
Writing, copy of, is secondary evidence, 
 1830. 
Writings, lost, proof of loss necessary, 
 1937. 
Writing, notice to produce, disobedience, secondary 
evidence, 
 1938. 
COOt; Civil Proc. -56. 
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Writing, oral contents of, is secondary, 
 1830. 
Writing, originai must be produced, 
 1937. 
Writing, parol evidence of, is secondary evidence, 

 1830. 
Writing, public, certified copy of, admissible, 
 1901. 
Writings, secondary, of contents of lost, 
 1937. 
Writing, secondary, when not produced after notice, 

 1938. 
Written instrument best evide"nce of its existence and 
contents, 
 1829. 
3. Indispensable. . 
Defined, 
 1836. 
In general, 

 1967-1970. 
Perjury, 
 1968. 
Perjury, number of witnesses necessary, 
 1844. 
Treason, 
 1968. 
Treason, number of witnesses necessary, 
 1844. 
When necessary, 
 1967. 
4. Prima facie. 
Boards, entries by, 

 1920, 1926. 
Books of science or art, 
 1936. 
Certificate of recording officer, fi 1833. 
Charts, 
 1936. 
Decedent'.s entries, 
 1946. 
Definition of, 
 1833. 
Historical books, 
 1936. 
Justice's docket, 
 912. 
Maps, S 1936. 
Officer's entries, 

 1920, 1926. 
Orders not final, 
 1909. 
Patent to land, date of, 
 1927. 
Presumption, what is, 
1959. 
Reporter's notes, transcri.pt of, 
 278. 
Third person, obligation of, evidence 
evidence against party, 
 1851. 


, 
"., 


against him is 


5. Partial. 
Defined, 
 1834. 
Evidence of possession of remote occupant on ques- 
tion of title, 
 1834. 
When admissible, 
 1834. 
6. Conclusive; unanswerable. 
Conclusive, _ defined, 
 1837. 
Conclusive, in general, 
 1978. 
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Conclusive, record of court, parties cannot contradict, 

 1837. 
Entry in minutes conclusive evidence of notice of pe- 
tition for letters, 
 1376. 
Record of court, parties cannot contradict, 
 1837. 
Unanswerable, in general, 
 1978. 


7. Direct, indirect, presumptions, inferences. 
Direct, defined, 
 1831. 
Direct, evidence of witness to agreement is, 
 1831. 
Direct, evidence of witness to writing is, 
 1831. 
Indireet, classified, 
 1957. 
Indirect, defined, 
 1832. 
Inferable, facts from which other facts are, I 1870. 
Inference arises, when, 
 1960. 
Inference, defined, 
 1958. 
Inference from admission, 
 1832. 


8. Cmnu1a.tive; corroborative; slight; satisfactory. 
Corroborative, defined, 
 1839. 
Cumulative, defined, 
 1838. 
Satisfactory, defined, 
 1835. 
Slight, defined, 
 1835. 


III. Parol evidence. 
Instrument, evidence that word's have peculiar sIgnifi- 
cance, 
 1861. 
Of contents of writing, 
 1870. 
Of laws of sister state or foreign country, 
 1902. 
To establish illegality or fraud, 
 1856. 
To explain ambiguity in writing, 
 1856. 
Will, parol evidence not admissible to affect, 
 1856. 
Writing, parol evidence, when admissible to affect, 
fi 1856. 


IV. Expert and opinion evidence. 
Expert may decipher instrument, 
 1863. 
Expert: See Witness
s. 
Insanity, opinion of subscribing witness as to, fi 1870. 
Insanity, opinion of intimate acquaintance as to, 

 1870. 
Interpreter, when summoned, and duty of, 
 1884. 
Opinion as to identity or handwriting, 
 1870. 
Opinions on questions of science, art or trade, A 1870. 
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V. Judicial notice. 
Court to declare to jury J 
 2102. 
In general, 
 1827. 
Is taken of what facts, 
 1875. 
Nature, laws of, judicially recognized, 
 1875. 
Official acts, public and private, are judicially recog- 
nized, 
 1875. 


VI. Declarations; admissions; conversations; omissions. 
Admission, inference from, 
 1832. 
Admission of execution of writing, 
 1942. 
Admission, offer to compromise is not, 
 2078. 
Admissions of predecessor, 
 1849. 
Admissions, oral, viewed with caution, 
 2061. 
Conversation, all admissible where part admitted, 

 1854. 
Declarations, acts or omissions of another, one person 
not affected by, 
 1848. 
Declarations, admissible against party making, 
 1870. 
Declarations, agent, as evidence, 
 1870. 
Declarations, agent, when admissible, 
 1870. 
Declaration, all admissible if part admitted, 
 1854. 
Declarations as part of res gestae: See post, IX. 
Declarations, conspirator, 
 1870. 
Declarations, decedent, admissibility against hig suc- 
cessor in interest, 
 1853. 
Declarations, decedent, against interest, 
 1870. 
Declarations, decedent, relating to birth, 
 1870. 
Declarations, decedent, relating to death, 
 1870. 
Declarations, decedent, relating to marriage, 
 1870. 
Declarations, decedent as to pedigree, 

 1852, 1870. 
Declarations, decedent respecting relationship, 
 1870. 
Declarations, decedent, acts or on1Ïssions of, admissi- 
bility against successor, 
 1853. 
Declarations of decedent generally, 
 1870. 
Declarations, dying, 
 1870. 
Declarations in general, 
 1870. 
Declarations, member of family as to common reputa- 
tion, 
 1852. 
Declarations, member of family as to pedigree, 
 1852. 
Declarations, one jointly interested, when admissible, 

 1870. 
Declarations, partner, when admissible, 
 1870.. 
Declarations of predecessor, 
 1849. 
Declarations, third person, when admissible, 
 1870. 
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Declarations, third person, not to prejudice, 
 1848. 
Declarations of third person, conduct in relation to, 

 1870. 
Declarations,' written under oath to be by deposItIon, 

 2020. 
Omissions, as evidence against party, 
 1870. 
VII. Documentary evidence. 
Affidavits, what provable by, 

 1379, 2009. 
Accounts, summary of, admissible 'v hen, 
 1855. 
Acknowledgment, certificate of as evidence, 
 1948. 
Books containing law presumed correct, 
 l
OO. 
Books containing published decisions adm.1ssible, 
 1902. 
Books, official, entries in as evidence, 
 1920. 
Books, historical, 
 1936. 
Books of art, 
 1936. 
Books of science, 
 1936. 
Books, presumption in favor of correctness, 
 1963. 
Certificate of purchase or of location of lands, 
 1925. 
Charts as, 
 1936. 
Entries by officers as evidence, 

 1920, 1926. 
Entries in family Bibles or books, 
 1870. 
Entries in justice's docket prima facie evidence, 
 912. 
Entries in official books prima facie evidence, 
 182U. 
Entries of decedents, when admissible, 
 1946. 
Execution-book as, 
 683. 
Judgment as, 

 1908-1915, 1962. 
Judicial record defined, 
 1904. 
Judicial record, how authenticated as evidence, 
 1905. 
Judicial record of another state, effect of, 
 
 1913, 1921, 
1922. 
Judicial record of court of admiralty, effect of, 
 1914. 
Judicial record of foreign country, effect of, 
 1915. 
Judicial record of foreign country, how authenticated, 

 1906. 
Laws, written and unwritten, 

 1895-1899. 
Letter admitted, answer may be given, 
 1854. 
Maps as, 
 1936. 
Notice to adverse party to produce writings, 

 1855, 
1938. 
Notice to produce, when unnecessary, 
 1938. 
Notice to produce, disobedience, secondary evidence, 

 1938. 
Notice, refusal to produce books and papers, exclusion 
of evidence, 
 1000. 
Notice, refusal to produce books and papers, presump- 
tion on, 
 1000. 
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Officers, entries by, as evidence, 

 1920, 1926. 
Records, officers', are admissible, 
 1920. 
Will, admissible where action to quiet title involves 
gift or trust under, fi 738. 
Writings, accounts, summary of, admissible when, 

 1855. 
Writings, construction of, fi
 1856-1866. See Contracts. 
Writing, contents of, when admissible, 
 1870. 
Writings, inspection of, in what cases may be de- 
manded, 
 1000. 
Writing, inspection of by opposite side, fi 2054. 
Writing, called for and inspected need not be put in 
evidence, 
 1939. 
Writing, if part admitted all is admissible, fi 1854. 
Writing, shown to witness, reading of, 
 2054. 


VIII. Usages and customs. 
Local customs and usages in actions con
rning mining 
claims, fi 748. I 
Usage, 

 748, 1870. , 
Usage, admissible for what purpose only, 
 1870. 


IX. Hearsay; res gestae; material objects. 
Confined to personal knowledge, 
 1845. 
Declarations a part of transaction, 
 1850. 
Declarátions, res gestae, 
 1850. 
Exhibits, material objects, fi 1954. 
Hearsay, what admissible, 
 1870. 
Obj'ects, material, 
 1954. 
Res gestae, 
 1850. 


x. Burden of proof. 
Affirmative allegations to be proved, 
 1869. 
Affirmative allegations only, to be proved, fi 1869. 
Affirmative, one holding must produce evidence, 
 1981. 
Affirmative of issue to be proved, fi 2061. 
Burden of proof, alteration of writing, 
 1982. 
Burden of proof, in general, 
 1981. 
Burden of proving action is barred, 
 458. 
Burden of proving jurisdiction, where judgment plead- 
ed, 
 456. 
Negative allegation, whether to be proved, 
 1869. 
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XI. Admissibility and relevancy: 
1. Generally. 
Character, good, evidence of, admissibility, 
 2053. 
Collateral fact, inquiry into, 
 18G8. 
Common reputation respecting facts over thirty years 
old, 9 1870. 
Confined to material allegation, 
 1868. 
Declarations of third person, conduct in relation there- 
to, 
 1870. 
Facts which may be proved on trial, 
 1870. 
Inscriptions as evidence of common reputation, 
 1870. 
Letter admitted, answer may be given, 
 lUð4. 
Material allegation only, to be proved, 9 1867. 
Monuments as evidence of common reputation, 
 1870. 
Part of transaction proved, whole admissible, 9 1854. 
Relevant, must be, 
 1868. 
Relevant, what is, 
 1870. 
Reputation, common, when admissible, 
 1870. 
Third person, evidence relating to, 
 1851. 


2. On subject of handwriting. 
Ancient writing, comparison, how made, 
 
Comparison of handwriting, 
 1944. 
Evidence of, by comparison, 

 1944, 1945. 
Genuineness of, to prove a writing, 
 1940. 
How proved, 
 1943. 
Opinion respecting, 
 1870. 


. 


1945. 


3. On questions of pedigree. 
Ancient facts, evidence of commOn reputation, 
 1870. 
Common reputation, 
 1852. 
Declarations, member of family as to common reputa- 
tion, 
 1852. 
Declarations of member of family as to, 
 1852. 
Engravings as evidence of pedigree, 9 1870. 
Evidence admissible on question of, 
 1870. 
Evidence of common reputation, 
 1870. 
Family portraits on subject of, 9 1870. 
Reputation, common, what admissible to show, 
 1870. 
What admissible as evidence of, 
 1870. 
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4. Testimony at former trial. 
Deceased witness, testimony at former trial 
 1870. 
Jurisdiction, testimony of witness at former trial who 
is out of. 
 1870. 
Testimony at former trial, 
 1870. 


5. Particular facts or questions, how proved. 
Accounts, how proved, 
 1855. 
Affidavits, identity of nonresident may be established 
by, 
 1379. 
Congress, proceedings of, how proved, 
 1918. 
Departmental documents, how proved, 
 1918. 
Destroyed writing, how proved, 
 1855. 
Documents, foreign, how proved, 
 1918. 
Documents, official, manner of proving, 
 1918. 
Executive, acts of, how proved, 
 1918. 
Instrument, contents of, how proved, 
 1855. 
Justice's judgment of sister state, how proved, 

 1921, 
1922. 
Laws, foreign, how proved, 
 1902. 
Laws, unwritten, of .Loreign country, how proved, 

 1902. 
. 
Laws, unwritten, of other states, how proved, 
 1902. 
Laws, sister state, how proved, 
 1902. 
Legislature, proceedings of, how proved, 
 1918. 
Lost writing, how proved, 
 1855. 
Municipalities, proceedings of, how proved, 
 1918. 
Newspaper, publications in, how proved, 
 2010. 
Public record of private "\vriting, how proved, 
 1919. 
Record, how proved, 
 1855. 
Record, judicial, how proved, 

 1905, 1906. 
United States documents, how proved, 
 1918. 
United States, public writings of, effect of, how proved, 

 1924. 
Writing, how proved where subscribing witness deny 
or forget execution, 
 1941. 
Writings, lost, how proved._ 
 1937. 
Writings, public, of territories, how proved, and effect 
of, 
 1924. 
XII. Weight and sufficiency of. . 
Acomplice, testimony to be viewed with distrnst, 

 2061. 
Affirmative allegations, proof of: See ante, X. 
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Degree of certainty rpquired, 
 1826. 
Estimated how, 
 2061. 
Guilt to be proved beyond reasonable doubt, 
 2061. 
Instruction as to effect, character, and weight of, 

 206l. 
Insufficiency of, as ground for new trial, 
 657. 
Jury judges of effect of, 
 20Gl. 
Jury, rules governing in estimating evidence, 
 2061. 
Preponderance of, cOI!trols, 
 2061. 
Production of weaker testimony, effect of, 
 2061. 
Reasonable doubt, 
 2061. 
Rules governing in weighing testimony, 
 2061. 
Satisfactory, will sustain verdict, 
 1835. 
Weigh t of, 
 2061. 
Wi tness, one sufficient, 
 1844. 
Witnesses: See Witnesses. 


XIII. Questions of practice relating to. 
Admissibility of, question for court, 
 2102. 
Clerk to take testimony, when, 
 1051. 
Modes of taking testimony" 
 2002. 
New trial for disregard of, 
 662. 
Newly discovered, as ground for new trial, 
 657. 
Notice to produ.ce books or papers: See ante, VII. 
Order of introducing, 

 607, 2042. 
Order of proof, how regulated, 
 2042. 
Proceedings to perpetuate, 

 2083-2089. 
Production of, court may stop where already full, 

 2044. 
Questions of fact, when for jury, 
 2101. 
Questions of law, when for court, 
 2102. 
Rules of, to be decided by court, 
 2102. 
EXCEPTION, absence of party, decision in deemed except- 
ed to, 
 647. 
After judgment, how settled, 
 651. 
Bill of: See Appeal. 
Bill of, amendments to, 
 650. 
Bill of, amendments to, service of, 
 650. 
Bin of, a part of record on appeal, 
 661. 
Blil of, application for new trial, when may be made 
on, 
 658. 
Bill of, as part of judgment-roll, 
 670. 
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Bill of, certifying, 
 650. 
Bill of, delivery to absent judge, 
 650. 
Bill of, delivery to judge, 
 650. 
Bill of, filing with clerk, 
 650. 
Bill of, may be settled and signed after officer or judge 
ceases to be such, 
 653. 
Bill of, must contain what, 
 650. 
Bill of, preparation, manner of, 
 650. 
Bill of, presenting to judge, 
 650. 
Bill of, presentation and settlement on decision by ju- 
dicial officer other than judge, 
 653. 
Bill of, refusal to allow, application to supreme court 
to prove same, 
 652. 
Bill of, settlement by supreme court, manner and ef- 
fect of, 
 652. 
Bill of, settlement by referee, 
 650. 
Bin of, settlement, by officer other than judge, fi 649. 
Bill of, settlem,ent, notice of, 
 650. 
Bill of, settlem,ent, on death, disqualification, absence, 
refusal of judge or officer, 
 658. 
Bill of, settlement, on motion for new trial, 
 659. 
Bill of, settlement, to decision after judgment, 
 651. 
Bill of, settlement, service on a-dverse party, 
 650. 
Bill of, settlement without notice to adverse party, 

 650. 
Bill of, signature by judge or referee, 
 650. 
Bill of, striking out redundant matter, 
 650. 
Bill of, to be signed by judge and filed with clerk, 
 649. 
Bill of, to decision after judgment, settlement of, 
 651. 
Bills of, extension of time, 
 1054. 
Continuance, order refusing deemed excepted to, 
 647. 
Court commissioners' findings, exception to, how made, 

 645. 
Defined, 
 646. 
Demurrer, order sustaining or overruling deemed ex- 
cepted to, 
 647. 
Documents on file, how incorporated, 
 648. 
Filing with clerk, 
 649. 
Final decision de'emed excepted to, 
 647. 
Form of, 
 648. 
Form of, when made on insufficiency of evidence, 
 648. 
Insufficiency of evidence, on ground of, requisites, 
o 648. 
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Interlocutory order or decision deemed exce.pted to, 

 647. 
Judge out of office may settle, 
 653. 
Matters deemed excepted to, 
 647. 
Orders, when deemed except.ed to, 
 647. 
Order or decision from which appeal lies deemed ex- 
cepted to, 
 647. 
Pleading, amendmen t, order allowing or refusing 
deemed excepted to, 
 647. 
Pleading, order striking out deemed excepted to, 
 647. 
Referee's finding, to, how made, 
 645. 
Settlement of, time for, 

 649, 650, 659. 
Signing by judge or jUdicial officer, 
 649. 
Statement on appeal, 
 661. See Statement. 
Statement on motion for new trial: See New Trial. 
Time for, 
 646. 
Verdict deemed excepted to, 
 647. 
What deemed excepted to, A 647. 


EXECUTION: See Supplementary Proceedings. 
After five years. 
 685. 
Against the person, 
 632. 
Any debtor may pay creditor, 
 716. 
Appeal, restitution where property sold under, and 
judgment reversed, 
 957. 
Attached property may be sold as under, when, ä 548. 
Attached property, sale under, 
 550. 
Book as evidence, 
 683. 
Book, how kept and what to contain, 
 683. 
Claim of property, bond, claimant may give and re- 
lease property, 
 710. 
Claim of property, bond, amount of and conditions in, 

 710
. 
Claim of property, bond, estimate of value and new 
bond, 
 712
. 
ClaIm of property, bond, fiUng and serving of, 
 711. 
Claim of property, bond, justification, approval and 
disapproval, 
 712. 
Clal m . of property, bond, justification, manner of, 
A 713. 
Claim of property, bond of, objections to, A 711
. 
Claim of property, bond, wben becomes effectua1. 
I 713Ye. 
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Claim of property, how made, 
 689. 
Claim of property, indemnity and undertaking on, 

 689. 
Contribution among debtors, notice, 
 709. 
Costs, for, on appeal, 
 1034. 
Costs in probate proceedings, execution for, fi 1720. 
Damages in eminent domain, to recover, 
 1252. 
Death, not to issue after, 
 1505. 
Death of party, when may issue after, 
 686. 
Decedent, decree for payment of debts of, execution 
for, 
 1649. 
Decedent, ju-dgment against, no execution can issue, 

 1505. 
Dormant judgment, on, 
 685. 
Eminent domain, to recover damages in, 
 1252. 
Enforcing order by, 
 1007. 
Enforcement, when judgment requires performance of 
particular act, 
 684. 
Enforcement, when judgment requires sale of property, 

 684. 
Executor, against, to enforce personal liability, 
 1649. 
Executor, judgment against, no execution to issue, 

 1504. 
Exempt, what property is, 
 690. 
Exemption, materials for building not sUbject to exe- 
cution, 
 1196. 
Forcible entry and detainer, in, 
 1174. 
Form of, 
 682. 
Inspection, execution book open to, 
 683. 
Issuance of, ti.me of, 
 681. 
Issuance, time of, when stayed or enjoined, I 681. 
Issuance, to whom may issue, 
 687. 
Issuance, to whom issued when property required to be 
deli vererd , 
 687. 
Issuance of, after five years, 
 681. 
Issuing to different counties at same time, 
 687. 
Issue, may, to any sheriff, 
 687. 
Issue of, where judgment for delivery of property, 

 682. 
Issues in name of poople, 
 628. 
Judgments against officers, how enforced, 
 710. 
Judgment, manner of enforcing, 
 684. 
Judgment barred by limitation, 
 685. 
Justice's courts, from, 

 901-905. See Justice's Court. 
Justice's jUdgment docketed in superior court, on, 

 899. 


. 
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Levied before death, proceedings on, 
 1505. 
Levy, defendant n1ay indicate property when, 
 691. 
Levy, how made, 
 69l. 
Levy, property subject to, 

 688, 1196. 
Levy, property subject to, 
 688. 
Levy, writ how executed, 
 682. 
Levy, property in hands of heirs, tenants, trustees, 
etc., 
 682. 
Levy, until, property not affected by, 
 688. 
Levy to be made only on part of property, if sufficient, 

 691. 
Limitation, judgment barred by, 
 685. 
Limitation of action against officer for money coIlected 
upon, 
 339. 
Limitations of action against officer for seizure, 
 341. 
Materials for building not subject to, 
 1196. 

fay issue at same time to different counties, 
 687. 
May issue to any sheriff, 
 G87. 
Money, amount and kind of, payable in, 
 682. 
Order, enforcing by, 
 1007. 
Payment by any creditor, sheriffs' receipt, 
 716. 
Payment in specific kind of money, 
 682. 
People, to issue in name of, 
 682. 
Person, against the, 
 682. 
Person, against the, after return unsatisfied, 
 684. 
Preferred claims for wages, 
 1206. 
Prisoner, discharge of, 

 1143-1154. See Prisoner. 
Prisoner, plaintiff to advance funds for support of, 

 1154. 
Property in hands of heirs, tenants, trustees, etc., 

 682. 
Property subject to, 
 688. 
Receiver, in aid of, 
 564. 
Redemption by a redemptioner, 
 703. 
Redemption, judgment creditor may redeem estate of 
decedent, 
 1505. 
Redemption by judgment debtor, 
 703. 
Redemption, certificate of, filing and recording, 
 703. 
Redemption, notice of, 
 703. 
Redemption, notice to be filed with recorder when, 

 703. 
Redemption of estate of decedent, 
 1505. 
Redemption of realty, who may effect, 
 70l. 
Redemption, payment in kind of money specified in 
judgment, 
 704. 
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Redemption, payments may be made to whom, 
 704. 
Redemption, property subject to, with what excepqon, 

 700. 
Redemption, rents and profits a credit on, 
 707. 
Redemption, tender equivalent to payment, 
 704. 
Redemption, time within which may be had, 

 702, 
703. 
Redemption, time, extension of, where purchaser fails 
to account, 
 707. 
Redemptioner, what he must do to redeem, 
 705. 
Redemptioner, affidavit by, 
 705. 
Redemptioner" must pay what interest, taxes and liens, 


 702, 703. 
Redemptioners, who are, 
 701. 
Rents and profits from time of sale till redemption, 

 707. 
Rents and profits from time of sale to execution, ac- 
counting for, 
 707. 
Rents and profits from time of sale to redemption, 
statement of, 
 707. 
Requisites of, 
 682. 
Return, gold dust to be returned as money, 
 688. 
Return, failure to make, of sale, attachment for, 

 1575. 
Return of, recording where realty levied on, 
 683. 
Returnable to whom, 
 683. 
Returnable when, 
 68
. 
Sale, between what hours to be held, 
 694. 
Sale, certificate of, 

 698, 699. 
Sale, certificate of, filing 'duplicate with recorder, 

 700. 
Sale, certificate of sale, sheriff to give, 
 700. 
Sale, certificate of, what to contain, 
 700. 
Sale, damages to realty, purchaser may recover for, 

 746. 
Sale, delivery of property susceptible of manual deliv- 
ery, 
 698. 
Sale, delivery of property not susceptible of manual 
delivery, 
 699. 
Sale, enjoining injury to property after, and before 
conveyance, 
 745. 
Sale, evicted purchaser, remedy of, 
 708. 
Sale, excess in proceeds, how disposed of, 
 691. 
Sale, extent of officer's liability, 
 697. 
Sale, how conducted, 
 694. 
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Sale, manner of, 

 693, 694. 
Sale, notice, how given, 
 692. 
Sale, notice, penalty for defacing or taking down 

 693. 
Sale, notice in case judgment specifie
 kind of money 
payable in, 
 692. 
Sale, notice in case of perishables, 
 692. 
Sale, notice in case of personalty, 
 692. 
Sale, notice in case of realty, 
 692. 
Sale, notice, without, penalty, 
 693. 
Sale, officer or deputy not to purchase, 
 694. 
Sale, order of, judgment debtor may direct, 
 694. 
Sale, personalty, manner of, 
 694. 
Sale, property not susceptible of delivery, certificate 
of sale, 
 699. 
Sale, purchaser, failure to get possession because of 
irregularity, rights of, 
 708. 
Sale, purchaser may recover damages for injuries to 
realty, 
 7-46. 
Sales, purchaser not getting possession, revival of 
judgn1ent in favor of, 
 708. 
Sale, purchaser, rights of on a reversal or discharge of 
judgment, 
 708. 
Sale, refusal of purchaser to comply, his liability, 

 595. 
Sale, refusal of purchaser to comply, his subsequent 
bid refused, 
 696. 
Sale, refusal of purchaser to comply, proceedings on, 

 695. 
Sale, to be at public auction, 
 694. 
Sale, to cease when sufficient property sold, 
 694. 
Sale, to be in separate lots or parcels, 
 694. 
Sale, what bids may be refused, 
 696. 
Sale, what title passes, 
 700. 
Sale, when absolute, 
 700. 
Sale, '
then conveyance to be made, 
 703. 
Satisfaction of judgment by return of, 
 675. 
Sheriff's deed, when purchaser entitled to, 
 703. 
Ships, against, application of proceeds, 
 825. 
Subrogation by debtor paying, 
 709. 
Subrogation of surety paying, 
 709. 
Supplementary proceedings, 

 714-721. See Supple- 
mentary Proceedings. 
Third person, claim of property by, 
 689. 
Time of, after five y
ars, 
 681. 
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Time within which may issue, 
 681. 
Time within which may issue, when stayed or en- 
joined, 
 681. 
To issue in name of people, 
 682. 
To issue to whom, when concerns real property, 
 687. 
To whom may issue, 
 687. 
To whom to issue, when property required to be de- 
livered, 
 687. 
Until levy, property not affected by, 
 688. 
Vessels, against, application of proceeds, 
 825 
Wages, claim for preferred, 
 1206. 
Waste may be restrained until time to redeem expires, 

 706. 
Waste, what is not, 
 706. 
What liable to be seized on, 
 688. 
What property exempt from, 
 690. 
What to con tain, 
 682. 
What to require, 
 682. 
Who may issue, 
 682. 
Whom to be directed to, 
 682. 
Writ of, how executed, 
 691. 
Writ to require what of sheriff, I 682. 


EXECUTION-BOOK, 
 683. 
EXECUTION OF INSTRUMENT, defined, fi 1933. 
EXECUTORS AND ADMINISTRATORS. 
I. Who competent and entitled to act; nomination; 
appointment. 
II. Letters testamentary or of administration. 
III. Bond and oath. 
IV. Termination of authority; removal; suspension; 
renunciation. 
V. Powers, duties and liabilities; possession of estate. 
VI. Debts of; claims of against estate; naming debtor 
as executor. 
VII. Actions by and against; actions commenced during 
life of decedent. 
VIII. Contracts of decedent for purchase or sale of prop- 
erty. 
1. For purchase of land. 
2. Enforcement of contract to convey personalty. 
3. Enforcement of contract to convey realty. 



IX. 
X. 
XI. 
XII. 
XIII. 
XIV. 
XV. 


EXECUTORS AND ADMINISTRATORS, I. m 


Joint executors. 
Special administrators. 
Executors de son tort. 
Accounting and settlement. 
Time to close administration and extension of. 
Appeals. 
Costs; fees; expenses; compensation; commis- 
sions. 
Estates of Decedents; Public Administrator; Pro- 
bate Court. 
I. Who competent and entitled to act; nomination; ap- 
pointment. 
Absence of executor named from state, proceedings in 
case of, 
 1354. 
Administrator, creditor as. 
 1365. 
Administrator, guardian of infant or lunatic as, I 1368. 
Administrator, infant incompetent as, 
 1369. 
Administrator, lunatic incompetent as, 
 1369. 
Administrator, married woman as. 
 1370. 
Administrator, nonresident incompetent as, 
 1369. 
Administrator, order of persons entitled to be ap- 
pointed, 
 1365. 
Administrator, partner as, 
 1365. 
Administrator, persons equally entitled to act as, who 
preferred, 
 1366. . 
Administrator, male preferred to female, 
 1366. 
Administrator, whole blood preferred to half, 
 1366. 
Administrator, who incompetent to act as, 
 1369. 
Administrator, who may act as, 
 1365. 
Administrator, who appointed, when all others incom- 
peten t, 
 1426. 
Administrator with will annexed, appointment of on 
death of incompetency of all representatives, 

 1426. 
Administrator with will annexed when other property 
discovered, 
 1698. 
Appointment, certificate of, seal, 
 153. 
Appointment, nuncupative will as in other cases, 
 1346. 
Appointment of guardian of incompetent as administra- 
tor, 
 1368. 
Appointment, transcript of court minutes to be evI- 
dence, 
 1429. 
Code sections governing appointment, powers and 
duties, 
 304. 
Code Civil Proc.-57. 


See 
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Corporation as executor, 
 1348. 
Corporation, act authorizing to act as executor, P. 76
. 
Creditor, application by, for letters, appointment of 
another on request of another creditor, 
 1367. 
Drunkard, incompeten t, 
 1369. 
Executor, who incompetent to serve as, 
 1350. 
Executrix, married woman may be appointed as, 
 1352. 
Incompetency of all representatives, appointment of 
administrator, 
 1426. 
Infant as executor, 

 1350, 1354. 
Infant or incompetent, who appointed administrator 
when appointed, 
 1368. 
Infant, minority of executor, proceedings on, 
 1354. 
Infant or incompetent, when nominated, guardian ap- 
pointed administrator, 
 1368. 
Insane person incompetent as administrator, 
 1369. 
Married woman may act as administratrix, 
 1370. 
Nomination, administration granted at request of per- 
son entitled to letters, 
 1379. 
Nominee of surviving husband or wife, 
 1365. 
Nonresident as administrator, 
 1369. 
Nuncupative will, executors, manner of appointment, 

 1346. 
Order of persons entitled to administer, 
 13G5. 
Preference among those equally entitled, 

 1366, 1367. 
Who to act as, when all acting are incompetent, 
 1426. 
II. Letters testamentary or of administration. 
Discovery of property after settlement, issuance of let- 
ters, 
 1698. 
Form of letters of administration, 
 1362. 
Form of letters testamentary, 
 1423. 
Letters may be granted to one or more, where several 
equally entitled, 
 1367. 
Letters, objections to issuing to be heard and deter- 
mined, 
 1351. 
Letters, objection to issuing, petition for letters may 
be filed with, 
 1351. 
Letters to issue to party entitled after hearing allega- 
tions and proof, 
 1375. 
Letters, subsequent issue of, after final settlement, 

 1698. 
Letters, to issue to persons named, 
 1349. 
Letters durante minore aetate, 
 1354. 
Letters, to be issued to persons named exec'ntors. 
I 1349. 
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Letters, oath to be attached to, 
 1387. 
Letters to be signed and sealed, 

 1356, 1361. 
Letters, recording, 
 1387. 
Letters of administrator to be filed with clerk, 
 1356. 
Letters of administration, when executor absent from 
state, 
 1354. 
Letters of administration, petition for may be filed 
with objections to letters to executor, 
 1351. 
Letters of administration, examination before granting, 

 1378. 
Letters of administration, failure to apply for, grant to 
others, 
 1377. 
Letters of administration, form of, 
 1362. 
Letters of administration, time for granting, 
 1372. 
Letters of administration, what proofs must be made 
before granting, 
 1378. 
Letters of administration with will annexed, form of, 

 
 1356, 1361. 
Letters testamentary, form of, 
 1360. . 
Letters, who may object to granting, 
 1351. 
Nonresident entitled to letters, identity of, how estab- 
lished, 
 13-79. 
Petition, executor forfeits right to letters, on failure 
to, 
 1301. 
Petition for letters of administration, what to state, 

 1371. 
Petition for letters of administration, contesting, 
 1374. 
Petition for letters of administration, hearing of, 
 1375. 
Petition for letters of administration, how made, 
 1371. 
Petition for letters of administration, jurisdictional 
averments, 
 1371. 
Petition for letters of administration, notice of, evi- 
dence of, 
 1376. 
Petition for letters of administration, notice of post- 
ing, 
 1373. ' 
Peti tion for letters of administration, notice of requi- 
sites, 
 1373. ' 
Petition for letters of administration, requisites of 

 1371. ' 
Petition for lettters of administration, setting for hear- 
ing, 
 1373. 
Petition for letters of administration, entry of proof 
and notice conclusive, 
 1376. 
Subsequent issue of letters after final discharge, 
 1697. 
Settlement of estate, discovery of property after, Issu- 
ance of letters on, 
 1698. 
Transcript of court minutes to be evidence equivalent 
to letters, 
 1429. 
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III. Bond and oath. 
Appear and qualify, must, I 13
9. 
Bond, amount of, 
 1388. 
Bond to be given by administrator, 
 1426. 
Bond, representative must give, 
 1388. 
Bond, suspending powers pending motion to requtre, 

 1401. · 
Bond, approved, must be, by judge of superior court, 

 1393. 
Bond, approve, judge may, at chambers, 
 166. 
Bond of administrator appointed on death or incom- 
petency of all representatives, 
 1426. 
Bond of corporation as, 
 1348. 
Bond, certificate of justification to be attached to, 

 ] 393. 
Bonds, to be recorded by clerk, 
 1387. 
Bond, citation to sureties on insufficient, 
 1394. 
Bond, additional, citation when. security insufficient, 


 1398, 1402. 
Bonds, additional, citation, time and manner of ser- 
vice, 
 1398. 
Bond, additional, application for, when may be made: 

 1406. 
Bond, additional, citation, servic-e where executor ab- 
sconds or cannot be found, 
 1398. 
Bond of, additional, petition for, hearing, 
 1399. 
Bond of, additional, petition for, new bond ordered 
when, 
 1399. 
Bond of, additional, petition for, suspending power of 
representative, 
 1401. 
Bond of, a-dditional, petition for, when bond insuffi- 
cient, 
 1397. 
Bond of, additional, petition for when sureties failing, 
etc., 
 1397. · 
Bond, additional, applications for, orders on to be en- 
tered in minutes, 
 1406. 
Bonds, additional, hearing of evidence, 
 1399. 
Bond, additional, suspending powers until matter de- 
termined, 
 140l. 
Bond, aùditional, when ordered, 
 1399. 
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Bond of, additi()nal for sale of real estate, 5 1389. 
Bond of, additional security when bond insufficient, 

 1394. 
Bond of, additional, when not required, 
 1389. 
Bond of, another representative may sue on, 
 1586. 
Bond of, citation to sureties t() be examined, 
 1394. 
Bond of, conditions of, 
 1390. 
Bond of, examination of sureties, 
 1394. 
Bond of, failure to give, devests of right to adminis- 
ter, 
 1395. 
Bond of, form and requisites of, 
 1388. 
Bond of, further security, when ordered without appli- 
cation for, 
 1402. 
Bond of, insufficient, citation to sureties, 
 1394. 
Bond of, justification of sureties, 
 1393. 
Bon-d of, liability on, kind of money, 
 1407. 
Bond, liability on when executor resigns, 
 1427. 
Bond of, new, revoking letters for failure to give, 

 1405. 
Bonl(} of, new, revoking letters for neglect to give, 

 1400. 
Bond of, new sureties, release of old, 
 1404. 
Bond, sureties, release of, citation, service of when 
executor absent, 
 1403. 
Bond, requirement of, although will dispenses with, 

 1396. 
Bond of, petition to require, when will provides that 
none be gi ven, 
 140l. 
Bond of, provision in will that none shall be given, ef- 
fect of, 

 1396, 1401. 
Bond of, reduction of on d2posit of fund with corpora- 
tion, p. 770, 
 4, Stats. 
Bond of, release of sureties, petiti()n for, 

 1403, 1404. 
Bond of, release of sureties, citation to give other se- 
curity, 
 1403. 
Bond, right to administer ceases if sufficient not given, 

 1395. 
Bonds, suretieR, applicati()ns of to be released, 
 1406. 
Bond of, separate, when more than oue representative, 

 1391. 
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Bond of, several recoyeries on, 
 1392. 
Bond of, stand as security on appeal, 
 938. 
Bond of, dispensed with when will so provides, I 1396. 
Corporation, as, oath of, 
 1348. 
Corporation as, bond of, p. 770, 
 5, Stats. 
Corporation as, qualification of, p. 768, 
 1, Stats. 
Oath of, before letters issue, 
 1387. 
Oath of special atlministrator, 
 1414. 


IV. Termination of authority; removal; suspension; re- 
nunciation. 
Death of, letters of administration with will annexed 
to be issued, 
 1353. 
Death of, executor of not entitled to letters, I 1353. 
Death, administration with will annexed to be issued, 
on, of executor, 
 1353. 
Marriage of administratrix does not terminate author- 
ity, 
 1370. 
. 
Marriage of executrix does not terminate authority, 

 1352. 
Removal for disobedience of orders, 
 1721. 
Removal, when committed for contempt, 

 1588, 1721. 
Removal, failure to make return of sales, A 1575. 
Removal for contempt} 
 1721. 
Removal, failure to make inventory of after--discoveroo 
property, 
 1451. 
Removal, citation to, to show cause, A 1437. 
Removal of, the hearing, attachment to compel attend- 
ance, 
 1440. 
Removal of, the hearing, compelling attendance, 
 1440. 
Removal of, the hearing, examination under oath, 

 1440. 
Renunciation, failure to petition for letters amounts 
to, 
 1301. 
Renunciation by executor, aPDointment of another, 

 1301. 
Resignation of, 
 1427. 
Resignation of, accounting, and delivery of property, 

 1427. 
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Resignation of, revocation of letters and appointment 
of administrator, 
 1427. 
Resignation of, liability on bond, 
 1427. 
Revocation of probate of will, effect on powers and 
duties of, 
 1331. 
Revocation, accounting, for qereliction in, 

 1627, 1630. 
Revocation, aCCDunt after, 

 1423, 1629. 
Revocation, all acts before, are valid, 
 1428. 
Revocation citation to administrator, 

 1384, 1385. 
Revocation, d
ty of remaining exe-cutors, ß 1425. 
Revocation, failure to obey, citation, 
 1437. 
Revocation, for contempt, 
 1721. 
Revocation, for failure to return inventory, 
 1450. 
Revocation, for neglect to give new bond, 
 1405. 
R
vocation, for failure to give new bond, 
 1400. 
Revocation, for failure to give notice to creditors, 

 1511. 
Revocation, for failure to make return of sale, 
 15.75. 
Revocation, failure to return aocount of sale, G 1575. 
Revocation, hearing of petition, 
 1385. 
Revocation, how obtained, 
 1383. 
Revocation, notice of, 
 1384. 
Revocation, of admInistration on petition of person en- 
titled to letters, 
 1385. 
Revocation of administration upon probate of will, 

 1423. 
Revocation of letters for failure to account, 
 1630. 
Revocation of letters of administrator, citation to, 


 1384, 1385. 
Revocation, of representative resigning, 
 1427. 
Revocation, on proceedings to suspend representative, 


 1437, 1440. 
Revocation, petition for, 

 1383, 1384. 
Revocation, power of subsequent representative, 
 1424. 
Revocation, prior rights of relatives entitle them to 
revoke prior letters, 

 1383, 1386. 
Revocation, upon probate of later ,viII, 
 1423. 
Revocation, when account shows neglect, etc., 

 1626, 
1627. 
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Revocation, of all representatives, appointment of ad- 
ministrator, 
 1426. 
Revocation, when granted to one other than compe- 
tent, 

 1383, 1386. 
Revocation, who may obtain, 
 1383. 
Suspension of, grounds for, 
 1436. 
. . 
SuspensIon, for waste, 
 1401. 
Suspension of, any interested party may appear at 
hearing, 
 1438. 
Suspension of, citation, 
 1437. 
Suspension, notice, publication of when executor ab- 
sent or conceals himself, 
 1439. 
Suspension of, executor may answer or demur to appli-. 
cation, 
 1438. 
Suspension of, manner of proceeding, fi 1436. 
Suspension of, notice, 
 1437. 
Suspension of, notice to absconding representative, 
publication of, 
 1439. 
. Suspension of, power of, 
 1401. 
Suspension of, the hearing, fi 1438. 
Suspension of, the hearing, pleadings, I 1438. 
Suspension of, the hearing, punishment for refusal to 
answer questions, 
 1440. 
Suspension of, removal of, on proceedings for, 
 1437. 
Suspension, issues raised to be determined by court, 

 1438. 
Suspension, judge may suspend at chambers, 
 166. 
Suspension of, pending petition for additional bond, 

 1401. 
Suspension of, pending petition that executor give 
bond, 
 1401. 


v. Powers, duties and liabilities; possession of estate. 
Acts of, valid until power revoked, 
 1428. 
Adm
nIstrator with will annexed, power of, I
 1356, 
1424. 
AdminIstrator with will annexed, acts of, effect of, 

 1356. 
Appraisement, increase or decrease of estate, effect of, 

 1614. 
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Appraisement, rights and liabilities on sale for more 
or less than, 
 1614. · 
Authority of administrators with will annexed, 
 1356. 
Cannot purchase claims against estate, 
 1617. 
Cannot purchase property of estate, 
 1576. 
Chargeable with estate at value of appraisement, 

 1613. 
Chargeable with interest, profit and income of estate, 

 1613. 
Claim against estate, not to purchase, 
 1617. 
Code sections governing powers and duties, 
 304. 
Compounding debt by, 
 1588. 
Compromise of debt by, 
 1788. 
Corporation acting as executor, powers and liabilities, 
p. 771, 

 6 et seq., Stats. 
Corporation, deposit of funds. with corporation, p. 769, 

 2, Stats. 
Debts, uncollected, liability for, 
 1615. 
Depreciation of estate without fault, executor not to 
lose by, 
 1614. 
Executor, power of, when appointed after revocation 
of prior letters, 
 1424. 
Increase or decrease of estate, effect of, I 1614. 
Investment of funds pending settlement, 
 1640. 
Investment of funds, in what securities, 
 1640. 
Investment of funds, procedure in obtaining order. 
I 1640. 
Lease of estate by, 
 1579. 
Liability for failure to give notice to creditors, I 1650. 
Liability of, statute of frauds, 
 1612. 
Liability on debts after decree of payment, 
 1649. 
Liability for selling for less than appraisement, 
 1614. 
Liability for uncollected debts, 
 1615. 
Liability, on promise to answer out of own estate, 

 1612. 
Liable, personally, to creditor for allowed claim, 

 1649. 
Mortgage of estate by, 
 1578.. 
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Not to profit by increase of estate, 
 1614. 
Posse;'sion of estate, to take, 
 1581. 
Possession of, is possession of heirs or devisees, for 
what purpose, 
 1581. 
Possession of heirs or devisees subject to possession 
of, 
 1581. 
Possession, heirs or devisees may sue for, fi 14:52. 
Possession, heirs may sue for jointly with executor, 

 1452. 
Possession, right of heirs and devisees to, 
 1581. 
Possession by, of personal and real estate, entitled to, 

 1452. 
Possession of estate, recovery of, by representative, 

 1452. 
Possession of real estate, when to be delivered to hetrs 
or devisees, 
 1453. 
Profit by increase of estate, not to, 
 1614. 
Property to be kept in good repair, 
 1452. 
Rents and profits, to receive, 
 1452. 
Repair of buildings, duty of executor as to, I 1452. 
Territorial limits of authority, 
 1913. 
To collect debts due estate, 
 1581. 


VI. Debts of; claims of against estate; namIng debtor 
as executor. 
Attorneys' fees in suit by executor against, fi 1510. 
Claims of, against estate, presentation and allowance 
of, 
 1510. 
Claims of, against estate, rejection of, suit thereon, 
costs, 
 1510. 
Qosts and attorney's fee in suit by executor on claim 
against, 
 1510. 
Debtor, effect of naming as executor, fi 1447. 
Discharge or bequest of debt due by executor, fi 1448. 


VII. Acticns by and against; actions commenced during 
I ife of decedent. 
Action by, within what time may be brought, 

 353, 
355. 
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Actions against, within what time may be brought, 

 353. 
Actions on contracts may be maintaIned by or against, 

 1582. 
Action to determine adverse claim lies by or against, 

 1582. 
Contest of will: See Wills, VIII, IX. 
Conversion, action for, 
 1583. 
Conversion of decedent, action for, against represen- 
tative, 
 1584. 
Costs in action by or against executors, chargeable 
against, 
 1031. 
Death caused by negligence, may sue for, 
 377. 
Death, wrongful, may sue for, 
 377. 
Ejectment lies by and against, 
 1582. 
Execution after death of party, executor may have is- 
sued, 
 686. 
Execution against, to enforce personal liability on 
debts of estate, 
 1649. 
Fraudulent conveyance by decedent, action by, to re- 
cover property, 
 1589. 
Fraudulent conveyance, executor not bound to sue for, 

 1590. 
Fraudulent conveyance, creditor aSking executor to set 
aside, to advance costs, 
 1590. 
Fraudulent conveyance, recovery of property, 

 15
9, 
1590. 
Fraudulent conveyance, recovery of, sale of, and dis- 
position of proceeds, 
 1591. 
Fraudulent conveyance of decedent, recovery by rep- 
resentative, 

 1589-1591. 
Judgment after death, how paid, 
 669. 
Judgment against, effect of, 
 1504. p 
Judgment against executor, transcript of to be filed 
among papers, 
 1504. 
Judgment against executor, no execution to issue on, 

 1504. 
Judgment against executor, creates no lien on, 
 1504. 
Limitation of action by or against, 

 3
3, 355. 
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lay sue without joining persons beneficially inter- 
ested, 
 369. 
Negligence causing death, may sue for, 
 377. 
Parties, representative! not qualifying need not be 
made, 
 1587. 
Partition, possession of executors is possession of heirs 
for purpose of, 
 1581. 
Partner, surviving, failure to account, action to com- 
pel, 
 1585. 
Quieting title, action lies for purpose of, 
 1582. 
Quieting title, possession of representatives for pur- 
pose of, 
 1581. 
Quieting title, possession of executors is possession of 
heirs for purpose of, 
 1581. 
Quiet title, action to, lies by or against, 
 1582. 
Quiet title, heirs or devisees may sue to, 
 1452. 
Quiet title, heirs may join with representatives to: 

 1452. 
Restraining executor during proceedings to establish 
lost will, 
 1341. 
Substitution of, as party, 
 385. 
Trespass, action for, 
 1583. 
Trespass of decedent, action for, against representa- 
tive, 
 1584. 
Trover, action of by or against, 

 1583, 1584. 
Waste, action for, 
 1583. 
Waste of decedent, action for, against representative, 

 1584. 


VIII. Contracts of decedent for purchase or sale of land: 
1. For purchase of land. 
Contract for purchase of land by decedent, sale of, 


 1565-1568. 
Contract for purchase of land, executor to assign on 
confirmation of sale, 
 1568. . 
Contract of decedent for purchase of land, bond of pur- 
chaser, 

 1566, 1567. 
Contract for purchase of land, sale of, conditions of 
purchase, 
 1566. 
2. Enforcement of contract for sale of personalty. 
Conveyance, effect of, 
 1603. 
Court may authorize and direct transfer, 
 1597 
Decree, effect of, 
 1601. 
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Decree for transfer, effect of recording certified copy, 

 1604. 
Decree may direct surrender of possession, 
 1607. 
Decree ordering transfer, when made, 

 1600, 1601. 
Decree prima facie evidence, 
 1601. 
Decree, recording does not prevent court enforcing. 

 1605. 
Dismissal, right to sue for specific Iferformance, 
 1602. 
DismIssal where case doubtful, 
 1602. 
Hearing and contest and proceedings on, 
 1599. 
Hearing, notice of and publication of, 
 1598. 
Hearing, time and place of, 
 1598. 
Petition for transfer, 
 1598. 
Proceedings where person entitled to transfer is dead, 

 1606. 


3. Enforcement of i..-ontract to convey realty. 
Conveyance, effect of, 
 1603. 
Court may authorize and direct conveyance, 
 1597. 
Decree ordering conveyance when made, 

 1600, 1601. 
TJecree Dlay direct surrender of possession, 
 1607. 
Decree, effect of, 
 1601. 
Decree, effect of recording certified copy, 
 1604. 
Decree, prima facie evidence, 
 1601. 
Decree, recording certified copy in county where land 
is, 
 1601. 
Decree, recording, does not prevent court from enforc- 
ing, 
 1605. 
Dismissal, where case doubtful, 
 1602. 
. Dismissal, right to sue for specific performance, 
 1602. 
Hearing and contest, and proceedings on, 
 1599. 
Hearing, notice of and purlication of, 
 1598. 
Hearing, time and place of, 
 1598. 
Petition for conveyance, 
 1598. 
Proceedings where person entitled to conveyance is 
dead, 
 16J6. 


IX. Joint executors. 
Acts of, portion of valid, 
 1355. 
Executor remaining when colleagues disqualified, du- 
ties of, 
 1425. 
Less than whole number of, may act, 
 1355. 
Majority, acts of, are valid, 
 1355. 
Two executors, acts of one, when effectua1, 
 1355. 
Where all not appointed those appointed have .full au- 
thority, I 1355. 
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x. Speoial administrators. 
Account of, 
 1417. 
Appeal, none from appointment, 
. 1413. 
Appointment of, time and manner of, 
 1412. 
AppointJnent of, on resignation of executor or admin- 
istrator, 
 1-4:27. 
Bond of, 
 1414", 
Claims, special administrator not liable to actions on, 

 1415. 
Delivery of property to successor, 
 1416. 
Duties of, 
 1415. 
Issue of letters to, 
 1-4:12. 
Judge may issue letters at chambers, 
 166. 
Liabilities of, 
 1415. 
Notice not necessary, 
 1412. 
Not liable to creditor on claim, 
 1415. 
No notice of appointment, 
 1412. 
Oath of, 
 1414. 
Powers of, 

 1411, 1415. 
Powers of, cease when letters testamentary or of ad- 
ministration issue, 
 1416. 
Preference to persons entitled to letters, 
 1413. 
Suit begun by, 
 1416. 
Suits by and against, 
 1415. 
When may be appointed, 
 1411. 


XI. Executors de son tort. 
De son tort, 
 1428. 
Liability as, 
 1428. 


XII. Accounting and settlement.. 
Account of, after authority revoked, 
 1629. 
Account of, after letters revoked, 
 1423. 
Account, allowance of, conclusiveness of, 
 1637. 
Account, at expiration of term, 
 1628. 
Account, at expiration of term, attachment to compel, 

 1G28. 
Account, attachment for disobeying citation to ac
unt, 

 1627. 
Account, attachment to compel, citation to issue before, 

 1628. 
Account, citation to executor to render, when issued, 


 1623, 1625. 
Account, citing persons intrusted with estate to, on 
oath, fi 1
61. 
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Account, debts presented and allowed to be exhibited, 

 1628. . 
Account, failure to render, citation, 
 1623. 
Acoount, final, when to be made, 
 1652. 
Account, increase or decrease of estate, effect of, 

 1614. 
Account, may be exan1Ïned under oath, 
 1631. 
Account may be received at chambers, 
 166. 
Account, objections to, and contest of, 
 1635. 
Account, objections to, examination of executor, 
 1626. 
Account, on final distribution, 
 1665. 
Account, payment of debts without affidavit, and al- 
10wance, 
 1632. 
Account, petition that executor be required to render, 
who may file, 
 1624. 
Account, revoking letters for dereliction in, 

 1627, 
1630. 
Account, time to render, 

 1622, 1628. 
Account, to show what, 

 1622, 1628. 
Account, vouchers for items less than twenty dollars, 

 1632. 
Account, vouchers for items, when accepted, 
 1632. 
Account, vouchers to remain in court, 
 1631. 
Account, vouchers to support claim, may require, 

 1494. 
Account, voucher, withdrawal of, 
 1631. 
Account, \roucher, lost, proof of paymen
 
 1631. 
Account, when may be required. 
 1622. 
Account, who may contest, 
 1626. 
Account, who may require, 
 1622. 
Account, special administrator, 
 1417. 
Accounting, sale for more than appraisement, 
 1614. 
Chargeable, with all of estate, 
 1613. 
Claim against estate, paying for less than its value, 
allowance to, 
 1617. 
Death of, accounts how settled, 
 1639. 
. 
Death of, successoy. may compel representatives to ac- 
count, 
 1639. 
Discharge of, from liability, decree of, when to be 
made, 
 1697. 
Settlement, account, ,,-hen rp!!arded as fianl, 
 1647. 
Settlement. appointing the day. 
 1633. 
'Settlement, apportionment where funds insufficient to 
meet debts, 
 1647. 
Settlement, conclusiveness of, 
 1637. 
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Settlement, contest of claims, 
 1636. 
Settlement, extension of time for final account, S 1651. 
Settlement, hearing, postponement of, 
 1636. 
Settlement, final, notice, 
 1653. 
'Settlement, final, and discharge, 
 1697. 
Settlement, hearing, 
 1636. 
Settlement, heirs may contest all matters, 
 1636. 
Settlement, neglect to render final account, proceed- 
ings to compel, 
 1653. 
Settlement, notice of, 

 1633, 1634. 
Settlement, notice of, further, 
 1633. 
Settlement, notice, decree must show proof was made. 

 1638. 
Settlement, notice, decree to show proof made, fi 1638. 
Settlement, on final distribution, 
 1665. 
Settlement, order for payment of debts, and discharge 
of representative, 
 1647. 
Settlement, final account, partition and distribution at 
same time, 
 1634. 
Settlement, proof of notice, necessary before, 
 1638. 
Settlement, reference of, * 1636. 
Settlement, when conclusive, and.. when not, 
 1637. 
Settlement, when final to be made, 
 1652. 


XIII. Ti me to close adm in istration, and extension of. 
Cont
uance of time for administration, where will puts 
limitation thereon, 
 1670. to 
Dìscovery of property after settlement, issuance of let- 
ters, 
 1698. 
XIV. Appeals. 
Appeal from appointment of special administrator does 
not lie, 
 1413. 
Appeal lies from what orders respecting, 
 693. 
Dispensing with security, 
 946. 
Official bond, sufficient, 
 965. 
Orders relating to issuing, refusing to issue or revok- 
ing letters appealable, 
 963. 
Reversal of order apointing, validity of acts, I 966. 


xv. Costs; fees; eX?enses; compensation; commissions. 
Allowances, attorney's fee, 

 1616, 1619. 
Allowances, necessary expenses, 
 1616. 
Allowances, extra, 
 1618. 
Attorneys' fees, allowance and rate, 

 1616, 1619. 


. 
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Attorneys' fees, appeal from order allowing, 
 1616. 
Commissions and allowances of, 
 1618. 
Commissions, where estate distributed in kind, 
 1618. 
Compensation, contract with heirs, etc., for higher, 

 1618. 
Compensation, extra allowance, when made, 
 1618. 
Compensation, extra allowance, limitations, upon, 

 1618. 
Compensation, provision therefor in will, 

 1616, 1617. 
Corporation acting as executor, compensation of, p. 768, 

 1, Stats. 
Costs, allowance of, to, 
 1509. 
Costs, individually liable for, 
 1509. 
Expenses in care and management, allowance of, 
 1616. 
Expenses of administration, executor may retain, 
 1646. 
Extra allowance, po"\\
er to make, 
 1618. 
Public administrators, compensation and allowance, 
 
1618. 
EXEMPLARY DAMAGES: 'Bee Damages. 
EXEMPTION from jury duty, 
 200. 
From jury duty, affidavit, 
 202. 
Judgment against officers, how enforced, 
 710. 
What property exempt from execution, 
 690. 
EX HI 8 ITS. Material objects, 
 1954. 
EXONERATION of bail, 

 
88, 489, 491. 
EXPERT TESTIMONY: See Witnesses. 
EXPRESS AGENT exempt from jury duty, 
 200. 
EXTENSION OF TI M E, in general, 
 1054. 
FACTS, ancient, evidence of common reputation as to, 

 1870. 
Collateral, inquiry into, 
 1868. 
Conclusions of law not supported by finding of fact 
setting aside judgment for, 
 663. 
Degree of certainty required to establish, 
 1826. 
Errors in, setting aside judgment for, 
 663. 
Findings of: See Findings. · 
Insufficiency of, ground for demurrer, 
 430. 
Issue of, how it arises, 
 590. 
Issues of, by whom tried, 
 592. 
Jury as judges of, 
 210l. 
Of which court will take judicial notice, 
 1875. 
Questions of, to be tried by jury, 
 210l. 
Service of summons by person other than sheriff, fe
 
for, p. 7G2, Stats. 
Code Cl vB Proc.---5I. 
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Special issues not made by pleadings, how tried, 
 309. 
To be stated in complaint, 
 426. 
What facts may be proved on trial, 
 1870. 
When general or special may be given, 
 625. 
FALSE IMPRISONMENT, limitation of action for, 
 340. 
FARM ER, property of, exempt from execution, 
 69i>. 
FAMILY BIBLES, entries in, as evidence, 
 1870. 
FATHER: See Parent and Child. 
FEDERAL, judgment, limitation of action on, 
 336. 
FE ES chargeable to estates in hands of public administra- 
tor, when and by whom paid, 
 1741. 
Court commissioner's, 
 259. 
Clerk's, on change of venue, 
 1760. 
Depositions out of state on oral interrogatories, fees 
and mileage of parties, 
 2025%. 
Justice's court, in, 
 91. 
Justices' courts, in, collection, report and payment Into 
treasury, 
 103. 
Notice of completion of building, fee for recording, 

 1187. 
Of attorney, how to be paid, 
 1021. 
Officer's, when proceedings stayed on appeal to supe- 
rior court, 
 979. 
om cia I revorter's, 
 274. 
Payment of in justice's court, 
 91. 
Recording claim of lien, for, 
 1189. 
Referees', 

 768, 1028, 1508. 
Venue, on change, 
 1760. 
Witness', 
 1987. 
FEMININE, masculine, includes, 
 17. 
FENCES, eminent domain, 

 1248, 1251, 1257. 
FERRY, keeper of, exempt from jury duty, 
 200. 
FICTITIOUS NAM E, suing party by, 
 474. 
FIDUCIARY RELATION, judgment for money received in, 
payable in same kind of money, 
 667. 
FIGU RES may be expressed by figures or nunlerals, 
 186. 
FIN DIN GS: See Court Corilmissioners, Reference. 
Commissioners, effect and force of, 
 644. 
Commissioners, judgment on, 
 644. 
Conclusions of law inconsistent with, vacation of judg.. 
ment, 
 663. 
Conclusions of law not supported by findings of fac
 
setting aside judgment for, 
 6G3. 
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Errors in, setting aside judgment for, 
 663. 
Judgnlent-roll, as part of, 
 670. 
1Iust be in writing and filed ,vithin thirty days, 
 632. 
Notice of motion to set aside judgment for errors in, 
how made, and hearing of, 
 663%. 
Of fact may be waived, how, 
 634. 
Of fact and conclusions of law must be stated sepa- 
rately, 
 633. 
Referee's, effect and force of. 
 644. 
Referee's, how excepted to and reviewed, fi 645. 
Referee's judgment on, 
 644. 
Referee's, must state conclusions of law and fact sepa- 
rately, 
 643. 
Referees to report within twenty days, 
 643. 
Signing of, constitutes decision, 
 1033. 
"VVaived bY' consent in \vriting, 
 634. 
Waived by failure to appear, 
 634. 
1\ T aived by oral consent in court, 
 634. 
f"1 N E: 3ee Penalty. 
Arrest for, in justice's court, 
 861. 
Arrest in action for. 
 479. 
Claim and deliyery, affidavit in relation to, 
 510. 
Contempt, for, 
 1218. . 
Contempt, for, before justice of peace, 
 909. 
Costs of cause, in action involving, 
 1022. 
Juror, for failure to attend, 
 238. 
Justice's court, recovery in, 
 112. 
lVIandanlus, for disobeying, 
 1097. 
Police court, violation of ordinance, 
 932. 
Public administrator, subject to, for failure to account, 

 1744. 
Transmitting papers on appeal to superior court, for 
not, 
 977. 
Usurpation of office, for, 
 809. 
FIRE COMPANY, apparatus pertaining to, exempt, 
 690. 
FIRE DEPARTMENT. Actions for damages or on contraèt 
to be brought against city, 
 390. 
Apparatus of, exen1ption of, 
 690. 
Members of departnlent cannot be sued for damages 
or on contract, 
 390. 
Members of, exempt from jury duty, 
 200. 
FISH ERMAN, what property of, exempt, 
 690. 
FORCIBLE ENTRY AND DETAINER, answer in, 
 1170. 
Answer to be verified, 
 1175. 
Appeal from judgment, effect of, 
 1176. 
Appeal from judgment, how taken, 
 1178. 
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Appeal in, jurisdiction of supreme court, 
 52. 
Appeals, provisions relating to, apply in, 
 1178. 
Appearance of defendant, 
 1170. 
Appearance, failure to make, default judgment, 
 1169. 
Arrest, 
 1168. 
Assigning or subletting, effect of, 
 1161. 
Complaint, an1endn1ent of, 
 1173. 
Complaint, amendment to, terms not imposed, fi 1173. 
Complaint, requisites of, 
 1166. 
Complaint to be verified, 

 1166, 1175. 
Complaint to set forth what, 
 1166. 
Conditions and covenants, breach and performance of, 

 1161. 
Conditions and covenants, subtenant may perform, 

 1] 61. 
Continuance, 
 1173. 
Costs, 
 1174. 
Coverture not a defen'se, 
 1164. 
Damages, amount of, 
 1174. 
Damages, treble in, 
 735. 
Default judgment, 
 1169. 
Defendant may show what in defense, 
 1172. 
Demurrer, 
 1170. 
Evidence, what defendant may show in defense, 
 1172. 
Evidence, I 1172. 
Evidence, showing required of plaintiff, 
 1172. 
Execution on judgment, 
 1174. 
Forcible detainer, what constitutes, 
 1160. 
Forcible detainer, who is occupant, 
 1160. 
Forcible entry, what constitutes, 
 1159. 
Forfeiture of lease, proceedings for relief against, 

 11 79. 
Forfeiture of lease, who may apply for relief against, 

 1179. . 
Forfeiture, relieving against, 
 1179. 
Forfeiture, saving lease from by performance, 
 1161. 
Holding over of agricultural land, effect of, 
 1161. 
Judgment, enforcement of, 
 1174. 
Judgment, generally, 
 1174. 
Judgment binds all entering under tenant, I 1164. 
Judgment, nature and amount of, 
 1174. 
Judgment satisfied by interested party payIng dam- 
ages, 
 1174. 
JurIsdiction, concurrent, of superior and justice's court. 

 1163. 
Jurisdiction in cases of, 

 76, 113. 
Jurisdiction of justice's court, 

 113, 838. 


I 
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Jurisdiction of superior court, 
 1163. 
Jury, how formed, 
 1171. 
Jury trial, 
 1171. 
Justice's court, jurisdiction of, 

 713, 838. 
Married woman, execution, enforcement of, 
 1164. 
New trial, provisions relating to apply, 
 1178. 
Notice, service of, 

 1161, 1162. 
Notice, failure to serve on subtenant, no defense, 

 1164. 
Parties, 

 1164. 1165. 
Parties, nonjoinder, judgment to be rendered against 
party served, 
 1164. 
Parties, nonjoinder, nonsuit not to be granted, 
 1164. 
Parties, nonjoinder, proceedings not to abate, 
 1164. 
Practice, rules of, 
 1177. 
Restitution of the premises, 
 1174. 
Subletting terminates tenancy, 
 1161. 
Summons, alias, in, 
 1167. 
Summons, requisites of, 
 1167. 
Summons, return of, 
 1167. 
Summons, return of, new summons, 
 1167. 
Summons, service of, 
 1167. 
Summons, time of return of, 
 1166. 
Summons, to whom directed, 
 1167. 
Summons, when to issue, 
 1166. 
Tenant may bring pr
eedings against subtenant, 

 1161. 
Tenant hOlding over, rights of, 
 1161. 
Treble damages in, 
 735. 
Unlawful -detainer, notice to tenant, 
 1161. 
Unlawful detainer, notice to tenant, service of, 

 1161, 
1162. 
. Unlawful detainer, who guilty of, 
 1161. 
Unlawful detainer, \vho was guilty of, 
 1161. 
Unlawful -detainer by subtenant, 
 1161. 
Unlawful detainer by subtenant, proceedings by tenant, 

 1161. 
Unlawful detainer, saving lease from forfeiture by per- 
formance, 
 1161. 
Verdict, 
 1174. 
Verification of pleadings, 
 1175. 
Waste, committing, terminates tenancy, 
 1161. 


FORECLOSURE OF MORTGAGE. Appeal lies from inter- 
locutory judgment in action to redeem, 
 963. 
Attorneys' fees, 
 726. 
But one action far, G 726. 
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Chattel mortgage, of, undertaking on appeal from, 

 943. 
Commissioner, 
 726. 
Commissioner, compensation of, 
 729. 
Commissioner, conduct of sale, 
 726. 
Commissioner, death, disqualifi-cation, absence of, eli- 
sor, 
 726. 
Commissioner, oath and undertaking of, 
 729. 
Commissioner, powers of, 
 726. 
Commissioner, report of, force of, 
 729. 
Commissioner, report of to contain what, 
 729. 
Commissioner, time to file report, 
 729. 
Costs, 
 726. 
Debt falling due at different times, proceedings in case 
of, 
 728. 
Decedent's estate, deficiency judgment, 
 1578. 
Decedent's estate, mortgage of, 
 1578. 
Decedent's estate, redemption,. 
 1505. 
Deficiency, personal liability for, 
 726. 
Deficiency judgment, 
 726. 
Deficiency judgment, estate of de-cedent, 
 1578. 
EUsor to sell, oath and undertaking of, 
 726. 
Exclusive remedy, 
 726. 
Injunction to prevent injury to property, 
 745. 
Installments, 
 728. 
Interlocutory judgment in action to redeem, time for 
ap-peal, 
 939. 
Judgment creditor may redeem estate of decedent, 

 1505. 
Lis pendens, filing, 
 409. 
Parties, who need not be made, 
 726. 
Place of trial, 
 392. 
Pleading, written instruments, 

 447-449. 
Proceedings, in general, 
 726. 
Proceedings when debt falls due at different times, 

 728. 
Receiver, appointment of, 
 564. 
Redemption, note of record of mortgage to be vro- 
duced, 705. 
Redemption of estate of decedent, 
 1505. 
Sale, manner of, 
 726. 
Surplus, disposition of, 
 727. 
Surplus money to be deposited in court, 
 727. 
Undertaking to stay, on appeal, 
 945. 
Unrecorded conveyances and encumbrances, 
 726. 
Waste, enjoining, 
 745. 
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FO REI G N language, instrument in, experts may testify, 

 1863. 
Official documents, how proved, 
 1918. 
FOREIGN CORPORATION, security far costs, 
 1036. 
Service 011, 
 411. 
Summons, publication, 

 412, 413. 
FOREIGNER: See Aliens. 


FOREIGN JUDGMENTS, conclusiveness of, general rule, 

 1915. 
Copy of foreign judicial record, when admissible, 

 1907. 
Judgment of court of admiralty, conclusiveness of, 

 1914. 
Jutdicial record of foreign country, how proved, 
 1906. 
Sister state, effect of judicial record of, 
 1913. 


I 
FOREIGN 
I 
FOREIGN 


FOREIGN LAWS, books containing, presumed correct, 

 1900. 
How proved, 

 1901, 1902. 
Presumption as to books containing reports of caseE' 
adjudged, 
 1963. 
statutes of limitations, 
 361. 
Unwritten, how proved, 
 1902. 


RESIDENT, summons, how served on, 
 412. 


SEAL, effect of, 
 1931. 


FOREIGN WI LLS, probate of: See Wills, X. 


FORFEITU RE. Executor failing to petition for letters, 

 1301. . 
Justice's court, recovery of in, 
 112. 
Lease, of, 

 1161, 1179. See Lan
ilord and Tenant. 
Limitation of action on, 

 338, 3{O. 
Limitation of action to recQver fr01n stocI
holders or 
directors, 
 359. 

lechanic's lien, of, 
 1202. 
Of lease, relief against, 
 1179. 
On sale under execution, .without notice, 
 693. 
Place of trial in action for, 
 393. 
Ven ue of action to recover, 
 393. 
FORGERY, limitations in actions against bank paying 
forged or raisoo check, 
 340. 
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FORMS OF ACTION. But one form, 
 307. 


FORMS. Notice of hearing in justice's court, 
 850. 
Satisfaction of mortga&e, form of, 
 675a. 
FRANCH ISE, action against party usurping, 
 803. 
Condemnation of, Ilnder eminent do.main, 
 1240. 
Usurpation of. proceedings by attorney general, 
 803. 
Usurpation, 

 802-810. See Usurpation of Office and 
Franchise. 


FRAU D, arrest for, 
 479. 
Arrest for, in justi-ce's court, 
 861. 
Award, vacation of. for, 
 1286. 
Impeachment of judgment for, 
 1916. 
In sale of decedent's estate, executor's liability, 
 1572. 
Limitation of actions for, 
 338. 
Limitation of action, how affected by, 

 338, 1573. 
Parol evidence to show in writing, 
 1856. 
Receiver, appointment of, 
 564. 
Suspending administrator for, 
 1436. 


FRAUDULENT CONVEYANCE, appointment of receiver, 

 564. 
Bond, grantee may give, on suit to set aside, 
 676. 
Bond by grantee on suit to set aside, filing of, 
 67772. 
Bond by grantee on suit to set aside, condition and 
amount of, 
 G77. 
Bond by grantee on suit to set asiùe, objections to 
sureties, 
 678. 
Bond by grantee on suit to set aside, manner of jus- 
tification of. sureties, 
 679 1 h. 
Bond by grantee on suit to set aside, when becomes 
effective, 
 680. 
Bond by grantee on suit to set aside, judgment when 
may be rendered on, 
 G80 1 h. 
Bond by grantee on suit to set aside, sureties, justifi- 
cation, approval and disapproval, 
 678%. 
Bond by grantee on suit to set aside, giving, may con- 
vey or encumber, 
 676. 
Bond by grantee on suit to set aside, objection that 
estimated value less than market value, pro- 
ceedings on, 
 679. 
Of decedent, recovery by executor, 

 1589-1591. 


FRESNO COUNTY, acts increasing and lessening number 
of superior judges in, p. 765. 
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FUNERAL EXPENSES, 

 1643, 1646. 


,::-URNITURE exempt from execution, 
 690. 


FUTURE, included in present tense, 
 17. 


GARNISHMENT: See Attachment. 
Garnishee, when liable to plaintiff, 
 544. 


GEN DER of words in code, 
 17. 


GIFT. Actions involving validity of gifts under will: 'See 
Wills, III. 
Action involving validity of gift under will, conclusive- 
ness of determination, 
 738. 
Action to quiet title involving gift under will, will ad- 
missi ble, 
 738. 


GOVERNOR, direction tù attofney general to bring quo 
warranto, 
 803. 
Request of. to superior judge to hold court for another, 

 160. 
Vacany hi superior court, g'oyernor to fill, 
 70. 


GRADES, at railroad crossings) 
 12-'0. 


GRAND JURY, ballot-box, depositing name in, 
 2ò9. 
Constituted, bow, 
 242. 
Defined, 
 192. 
Dra wing of, order for, 
 241. 
Drawing names by clerk, 
 
42. 
Dra Wll, how, 
 241. 
Drawing, certifying and listing, 
 241. 
Impaneled, when may be, 
 241. 
Impaneling, 

 241-243. 
Impaneling, manner of, prescribed by Penal Code, 

 243. 
List of jurors, by whom and when made, 
 204. 
· List of, to be placed with county Clerl{, 
 204. 
Names of jurors, how drawn, 
 242. 
Names of jurors not drawn to be placed O
 list for 
succeeding year, 
 211. 
Names of jurors not impaneled to be rCI't.ac
è\ in baY'. 

 241. 
Names to be drawn from grand jury box, 
 2.l.À. 
Number of jurors, 

 192, 2.1, 242. 
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Number of times to be dra,vn each year, 
 241. 
Panel, how filed, 
 242. 
Selecting and listing of grand jurors required, 
 204. 
Superior court may direct drawing of, when, 
 241. 
When may be impaneled, 
 241. 
Who competent to act, 
 198. 
Who not competent to act, 
 199. 
GROWING TREES, damages for cutting or injury, 

 733, 
734. 


GUARANTOR: See Surety. 


. 


GUARANTY. Representation as to credit of third person 
to be written, 
 1974. 
Statute of frauds, effect of, 
 1973. 


GUARDIANS. 
I. Who entitled to act; nomination; a?pointment. 
II. Letters. 
III. Qua I ification; bond. 
IV. Inventory and appraisement. 
V. Powers, duties and liabilities; custody of minor. 
VI. Sale of property. 
VII. Lease or mortgage of property; partition of. 
VIII. Non-residents, guardians of. 
IX. Joint guardians. 
X. Accounting. 
XI. Compensation; expenses; allowancew 
XII. Ap?eals. 
XIII. Termination of authority. 
XIV. Miscellaneous provisions. 


I. Who entitled to act; nomination; appointment. 
Act authorizing corporation to act as, pp. 768 et seq. 
Appointment, certificate of, seal, 
 153. 
Appointment, notice, 
 1747. 
Appointment of, order for operates as a deqree, 
 1808. 
Appointment of, order of, how entered, 
 1808. 
Appointment, power to make, 
 1747. 
Appointment, preference in, who entitled to, 
 1751. 
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Appointment to be made on petition after notice, 

 1747. 
Appointment to fill vacancy, 
 1801. 
Corporation may act, 
 1348. 
Court to appoint when infant under fourteen, 
 17 (8. 
Judge, power of at chambers in matters of gualdian- 
ship, 
 166. 
Juror, relation of guardian and ","ard as affecting qual- 
ification of, 
 602. 
Nomination, infant may make when he is fourteen, 


 1748, 1750. 
Nomination, failure of infant over fourteen to make, 
court may appoint, 
 1749. 
Nomination by infant over fourteen, court may still 
appoint, when, 
 1749. 
Nomination of another guardian, infant may make on 
reaching fourteen years, 
 1750. 
Nominee of minor fourteen or over to be appointed, 

 1751. 
Notice of appointment, 
 1747. 
Petition for appointing, who may file, 
 1747. 
Preference in appointment of, who entitled to, 
 1751. 
Referee, relation of guardian and ward as affecting 
qualification of, 
 641. 
When may be appointed, generally; 
 1747. 


II. Letters. 
Form of, 
 1754. 
Oath of guardian to be indorsed on, 
 1754. 
Oath of, to be indorsed on letters, 
 1754. 
To be recorded, 
 1756. 
When to be issued, 
 1754. 


III. Qualification; bond. 
Bond, conditions of, duty to perform, 
 1755. 
Bond, code provisions applying to, 
 1809. 
Bond, discharge of sureties on old bond, 
 1803. 
Bond, liability on, kinds of money, 
 1407. 
Bond, limitation of actions on, 

 1805, 1806. 
Bond, may be prosecuted for benefit of any person 
interested, 
 1804. 
Bond, new, when required, 
 1803. 
Bond of, conditions of, 
 1754. 
Bond of, conditions in, court may insert in order ap- 
pointing, 
 1755. 
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Bond of, for selling property, 
 1788... 
Bond of testamentary, 
 1758. 
Bond, sureties on qualifications of, 
 1809. 
Bond, surety company may act as surety, 
 1809. 
Bond, testamentary guardian need not give unless 
court directs, 
 1758. 
Bond, to be filed, 
 1804. 
Bond, to be recorded, 
 1756. 
Bonds, where more than one guardian appointed, 

 1807. 
Corporation as, qualification, oath and bond, 
 1348. 
Corporation, deposit of funds with. and reduction of 
bond, pp. 769, 770, 

 2, 4, Stats. 


IV. Inventory and appraisement. 
Appraisement of estate, how 'made, 
 1773. 
Appraisemen t to be recorded, 
 1773. 
Appraisemen t of after-acquired property, 
 1773. 
Inventory, guardian to return, 
 1773. 
Inventory of after-acquired property, 
 1773. 
Inventory to be recorded, 
 1773. 
Inventory to be sworn to, 
 1773. 
Inventory, when and how made, 
 1773. 


v. Powers, duties and liabilities; custody of minor. 
Accounts of ward, guardian to settle, 
 1769. 
Appearance by guardian, 
 1722. 
Appearance by, in justice's court, for infant or incom- 
petent, 
 843. 
Custody of minor, court may direct sheriff to take, 
pending proceedings, whe'n, 
 1747. 
Custody of minor, temporary, pending hearing of pro- 
ceedings, court may provide for when, 
 174:7. 
Death of ward or injury to, guardian may sue, 
 376. 
Debts due ward, guardian to recover, 
 1769. 
Debts due ward, may compound, 
 1769. 
Debts of ward, how to be paid, 
 1768. 
Duty to attend to interests of ward, 
 1722. 
Education of ward, guardian has, when, 
 1752. 
Education of ward, sale or mortgage of property, 


 1777, 1779. . 
Education, authority of guardian over, continues how 
long, 
 1753. 
Infant to appear by, or by guardian ad litem, I 372. 
In v
stment of money, 

 1779, 1780, 1792. 
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Investments, authority of court over, 
 1792. 
Investment on order of court, notice of, 
 1792. 
Maintenance of 
.ard, 
 1770. 
l\laintenance of ward, allowing guardian credit for, 

 1771. 
Maintenance of ward, applying proceeds of. sale to, 

 1779. 
Maintenance of ward by third person, 
 177J.. 
Maintenance of ward, how enforced, 
 1771. 
Maintenance of minor out of income of own property, 

 1757. 

laintenance and education of ward, sale or mortgage 
of property, 
 1777. 
Management of estate, duty of guardian, 
 1770. 
Mortgage or sale of e.state to maintain ward, 
 1770. 
1Iortgage of property for maintenance or education of 
ward, 
 1777. 
Power and duty of guardian of the estate, 
 1753. 
Power and duty of guardian of the person, 
 1753. 
Powers and duties, testamentary guardian, 
 1758. 
Sed uction of ward, guardian may sue for, 
 375. 
Service of summons on guardian, 
 411. 
Service on, equivalent to service on ward, 
 1722. 
Service on ",.ard, guardian may waive, 
 1722. 
Territorial limit of authority 
 1913. 
Testamentary, powers and duties of, 
 1758. 
To manage estate, how, 
 1770. 
To maintain ward, 
 1770. 
To represent ward in suits, 
 1769. 
Waste, liability for, 
 732. 
VI. Sale of property. 
Bond for, 
 1788. 
Consent filed, 
 1783. 
Conveyance, guardian decreed to make, when vendor 
becomes incompetent, 
 1810. 
Costs, 
 1786. 
Court may order public or private, 
 1787. 
Disposition of proceeds, 
 1779. 
For maintenance of ward, 
 1770. 
Hearing of application for, 
 1784. 
Hearing of application, who may be examined at, 

 1785. 
Hearing, compelling attendance of witnesses, I 1785. 
Investment of proceeds, 

 1779, 1780. 
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GUARDIANS, VI, VII, VIII. 


Investnlent of proceeds, court may order, 

 1780, 1792. 
Limitation of action to recover property sold, 
 1806. 
Maintenance and education of ward, sale for, 
 1777. 
Maintenance and education, applying proceeds to, 
. 
 1779. 
Notice to next of kin, 
 1782. 
Of minor heirs, conditions of, 
 1791. 
Order\for, when granted, 
 1787. 
Order for, obtained ho-\v, 
 1781. 
Order for, service and publication of, 
 1783. 
Order for, to specify what, 
 1787. 
Order to show cause, 
 1782. 
Order for, expires in one year, 
 1790. 
Personalty, when sold, 
 1782. 
Petition for, what to contain, 
 1781. 
Petition to be verified, 
 1781. 
Practice governing, 
 1789. 
Proceedings for, in general, 
 1789. 
Procedure as in sale of decedent's realty, 
 1789. 
To be Inade upon order of court, when, 
 1778. 
When may be ordered, 
 1777. 


.. 


VII. Lease or mortgage of property; partition of. 
Lease or mortgage of estate of ward, 

 1577-1579. 
Lease by, proceedings to obtain, 
 1579. 
Mortgage of estate by, 
 1577. 
Mortgage by, proceedings to obtain, 
 1578. 
Mortgage of estate to maintain ward: See ante, V. 
Partition, 

 777, 783, 793, 794. 
Partition, assent, authority of court, how obtained, 

 1772. 
Partition, assent, authority of court necessary, 
 1772. 
Partition, authority of guardian, 
 1772. 
Partition, guardian may assent to, 

 795, 1772. 
Partition, guardian may consent to and execute re- 
leases, 
 795. 


VIII. Nonresidents, guardians of. 
Appointment, "\vhen made, 
 1793. 
Appointnlent, excludes jurisdiction of every other 
court, 
 1796. 
Bond of, 
 1795. 
Guardianship shall extend to what, 
 1796. 
Inventory, account and disposal of property, 
 1795. 
Notice, hearing and examination, 
 1793. 
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l 


Powers and duties of, 
 1794. 
Property, removal of, 

 1797, 1798. 
Property, removal of, discharge of person in posses- 
sion, 
 1799: 
Property, removal of, notice of application, 
 1798. 
Property, removal of, proceedings for, 

 1797, 1798. 
Property, removal of, receipt, 
 1799. 
Who may apply for, 
 1793. 


IX. Joint guardian. 
Several may be appointed, 
 1807. 
Joint, allowance of accounts, 
 1775. 


X. Accounting. 
Accounting by, 
 1774. 
Account to be sworn to, 
 1773. 
Allo,vances for sums spent in maintenance of ward, 

 1771. 
Compelling, 
 1773. 
Failure to account, removal, 
 1801. 
Of joint guardians, 
 1775. 
When to be made, 

 1773, 1774. 


XI. Compensation; expenses; allowance. 
Allowances to, 
 1776. 
Allowances fO"r sums spent in maintenance of ward, 

 1771. 
Compensation of, 
 1776. 
Disbursements, allovtance of, 
 1776. 
Expenses of, 
 1776. 


XII. Appeals. 
Appeal by guardian, official bond sufficient, 
 965. 
Appeal from order respecting letters, time fOf, 
 939. 
Order and judgments relating to guardianship appeal- 
able, 
 963. 
Reversal of order appointing guardian, validity of acts, 

 966. 


XIII. Termination of authority. 
Account, failure to make, removal, 
 1801. 
Authority of continues, how long, 
 1753. 
Authority, what terminates, 
 1753. 
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Chambers, power of judge at, in guardianship matters, 

 166. 
Custody of property, guardian's authority continues 
how long, 
 1753. 
Discharge of, 
 1802. 
Guardianship, how terminated, 
 1802. 
Marriage of infant ward, effect of, 

 1.760, 1802. 
Marriage of does not terminate authority, 
 1751. 
Removal of, 
 1801. 
Removal of, grounds for, 
 1801. 
Removal for contempt, 
 1721. 
Removal, notice of, 
 1801. 
Removal of, appointment of another guardian, 
 1801. 
Resignation of, 
 1801. 
Resignation of, appointment of another guardian, 

 1801. 
Termination of authority, 
 1753. 


XIV. Miscellaneous provisions. 
Administrator, guardian as, 
 1368. 
Change of venue, petition, 
 176ù. 
Change of venue, notice of petition, 
 1760. 
Change of venue, contest of petition, 
 1760. 
Change of venue, hearing of petition, 
 1760. 
Change of venue, order, how obtained, 
 1760. 
Change of venue, to what court may be made, 
 1760. 
Change of venue, proceedings transferred to another 
county, when, 
 1760. 
Change of venue, jurisdiction of court to which case 
removed, 
 1760. 
Change of venue, fees of clerk, 
 1760. 
Change of venue, order directing when made, 
 1760. 
Code sections governing appointment, powers and du.. 
ties, 
 304. 
Examination of persons suspected of defrauding 
wards, or concealing property, 
 1800. 
Practice governing, 
 1808. 
GUARDIAN AD LITEM, appointment of where general 
guardian, 
 372. 
Appointment of, in justice's court, 
 843. . 
For infant, how appointed, 
 373. 
For lunatIc, how appointed, 
 373. 
Infan t OT insane person to appear by general guardian, 
or by, 
 372. 
Power to appoint, in general, 
 1759. 
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HABEAS CORPUS, superior court or judge may issue, G 76. 
Supreme court may issue, 
 51. 
Supreme judge, issuance of, by, 
 54. 
HANDWRITING, comparisons, 
 1945. 
How proved, 

 1943-1945. 
Of decedent, entries as evidence, 
 1946. 
Proof of, on l)robate of will, 
 1316. 
HASTINGS LAW SCHOOL, diploma from, effect of, 
 280a. 
H EARSA Y: See Evidence. 
H EI RS, advancements to, 
 1686. 
May sue for wrongful death, 
 377. 
Proceedings for determination of heirship, I 1664. 
HIGH-WATER MARK, boundary, 
 2077. 
HIGHWAY. Boundary, highway as, 
 2077. 
Injuring trees, etc., in, 

 733, 734. 
Partition proceedings affecting, I 764. 
H 0 L I DAYS, acts not to be done on, 
 18. 
Acts which may be done on, 
 134. 
Computation of time, 
 12. 
Courts not open on, except when, 
 134. 
Holding court on day following, fi 185. 
Injunction, writs of, may be issued and served on, 

 76. 
Judicial days, 
 133. 
Last day falling on Sunday, next day celebrated, 


 10, 1I. 
Nonjudicial days, fi 134. 
Performance on day following, 
 13. 
Prohibition, writ of, may be issued and served on, 
 76. 
What days are, 
 10. 
HOM ESTEAD, appraisers' report, appeal from, 
 963. 
Association, exemption of shares in, 
 690. 
Disposition of, on death of spouse, 
 1723. 
Inventory of decedent's estate to include, 
 1443. 
Probate, 

 1474-1486. See Estate of Decedent. 
Proceedings to terminate upon death of spouse, 
 1723. 
HOSPIT ALS. Limitations in actions by state for hospital 
dues, 
 345. 
HOUSEHOLDER. Exemption of property, 
 690. 
HUMBOLDT COUNTY, act increasing number of judges 
in, p. 765, Stats. 
HUSBAND AND WIFE: See Divorce; Marriage. 
Community property, death of spouse, 
 1723. 
Code Civil Proc.-59. 
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Husband not liable for sole trader's debts, 
 1821. 
Issue presumed legitimate, 
 1962. 
Married woman as administratrix, 
 1370. 
Married woman as executrix, 
 1352. 
Married woman may sue or be sued alone when, 
 370. 
Proceedings to determine interest on death of spouse, 

 1723. 
Testimony of, as to legitimacy of child, 
 1880. 
Wife as sole trader, 

 1811-1821. See Sole Trader. 
Wife as party, husband when to be joined, 
 370. 
Wife may defend action against herself and husband, 

 371. 
Witnesses, as, 
 1881. 
I DENTITY. Nonresident entitled to letters, identity, how 
established, 
 1379. 
Opinion of witness as to, 
 1870. 
Presumption of, from identity of name, 
 1963. 
I LLEGALITY. Parol evidence to show in writing, 
 1856. 
ILLEGITIMACY, pTesumption against, 
 1963. 
ILLNESS: .see Sickness. 
IMPEACHMENT, court of, is court of record, 
 34. 
Court of, impeachment to be presented by assembly, 

 37. 
Court of, is the senate, 
 36. 
Court of, jurisdiction of, 
 37. 
Court of, officers of senate are officers of, 
 38. 
Court of, procedure provided in Penal Code, 
 39. 
Court of, senators to be upon oath, 
 36. 
Court of, senate, quorum of, what constitutes, 
 36. 
IMPRISONMENT. Bail are exonerated by imprisonment 
of defp-ndant, 
 491. 
Contempt, for: See Contempt. 
DebtoI in supplementary proceedings, of, 
 715. 
Discharge of person confined on civil process, 

 1143- 
. 1154. See Prisoner. 
Judgment debtor, of, 
 682. 
Limitation of actions, how affected by, 
 352. 
Mandamus, for disobedience to, 
 1097. 
Omission to perform act, Imprisonment until perform- 
ance, 
 1219. 
Will, to enforce production of, 
 1302. 
IMPROVEMENTS: See Eminent Domain. 
Apportionment of, in partition, 

 763, 764. 
Ejectment, as setoff in, 
 741. 


. 
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Lien for: See !\lechanic's Lien. 
Partition of site of town or city, in, 
 763. 
INADVERTENCE, relief from, by amendment, 
 473. 
INDEMNITY. Sheriff, indemnity to, on claim of property, 

 689. 
Action against sheriff, notice to 'Sureties, 
 1055. 
IN D EX to justice's docket, 
 913. 
IN DI CTI\1 ENTS, appellate jurisdiction in cases of, I 52. 
INDIRECT EVIDENCE: .See Evidenc
. 
INDISPENSABLE EVIDENCE: See Evidence. 
INDORSEMENT, presumption as to time of, 
 1963. 
Presumption as to time and place of, 
 1963. 
I N FA NT: See Guardians; Parent and Child. 
Administrator, as, 

 13G8, 1369. 
Adverse possession against, 
 328. 
Appearance of, in justice's court, by guardian, 
 843. 
Attorney for minor heirs, 
 1718. 
Contest of probate, limitation of action'S, 
 1333. 
Distribution of estate to, 
 1703 1 12. 
Distribution to treasurer where defendant a minor 
v,"ithout guardian, 
 1703%. 
Escheated estate, limitation of actions on claim to, 

 1272. 
Executor, as, 

 1350, 1354. 
Guardian ad litem, ,vhen appointed, 
 372. 
Guardian ad litem for, 

 372, 373. See Guardian ad 
Litem. 
Guardian ad litem in justice's court, how appointed, 

 843. 
Guardian for: See Guardians. 
Guardian may consent to partition and execute re- 
leases, 
 795. 
Juvenile offenders: See Probation Officers. 
Letters of administration durante minore aetate, 

 1354. 
Limitation of actions, 

 328, 352. 
Limitation of action by, to recover estate of d
edent 
sold by order of court, 
 1574. 
1-.Iain.
enance of, out of income of own property, 
 1757. 
1\lortgage or lease of estate of, 

 1577-1579. 
Name, change of, 
 1276. 
Partition, 

 777, 783, 793. 
Partition, guardian may receive proceeds of, fi 793. 
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Probationary treatment of juvenile offenders, 
 131. 
Service of summons on, 
 411. 
Sole trader must maintain minor, 
 1820. 
Witness, as, 
 1880. 
Wrongful death of or injury to, who may sue for, 
 376. 
Wrongful death of, who liable for, 
 376. 
INFERENCE. Admission
 inference from, 
 1832. 
Defined, 
 1958. 
Upon what founded, 
 1960. 
See Evidence. 
IN FORMATION in action for usurpation of office, 
 803. 
In escheat proceedings, 
 1269. 
INFORMATION AND BELIEF, denial of allegation on, 

 437. 
INJU NCTION, affidavits, what to show, 
 527. 
Affidavits, service of, 
 527. 
Answer, after, 
 528. 
App'eal from order respecting time for, 
 939. 
Appeal lies from what orders respecting, 
 963. 
Complaint to be verified, 
 527. 
Complaint and verification, service of, 
 527. 
Conclusiveness of judgment against sureties on bond, 

 532. 
Continues in force how long, 
 527. 
Corporation, to suspend business of, 
 531. 
Corporation, to suspend business of, when state a 
party , 
 531. 
Court commissioner may not grant, 
 259. 
Defined, 
 525. 
Definition of injury to person, 
 29. 
Definition of injury to property, 
 28. 
Dissoiving, 

 532, 533. 
Dissolution, affidavits, 
 532. 
Dissolution, bond on, where water rights involved, 

 532. 
Dissolving, procedure, 
 532. 
Duration of, where granted prior to trial, 
 527. 
Executions, enjoining injury after sale and before con- 
veyance, 
 745. 
Executor, restraining during proceedings to prove lost 
will, 
 1341. 
Foreclosure, injury to property enjoined pending, 
 745. 
Granted by judge, enforceable as order of court, 
 525. 
Grounds for granting, 
 526. 
Hearing, 
 530. 
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Holidays, may be issued and served on, 
 76. 
How long in force, 
 527. 
Kinds of, 
 27. 
Limitation of action, effect on, 
 356. 
May be issued or served any day, 
 134. 
l\Iodifying, I 

 532, 533. 
Nuisance, against, 
 731. 
Order to show caUEe, procedure, 
 530. 
Place of trial, where injunction asked, 
 392. 
Procedure to obtain, 
 527. 
Restraining order, 
 530. 
Sunday, writ may be served on, 
 76. 
Time at which may be granted, 
 527. 
Undertaking, 
 529. 
Undertaking, exception to sureties, 
 529. 
Undertaking, justification of sureties, 
 529. 
Undertaking, of whom not required, 
 529. 
'"'"acating or modifying, 
 533. 
Vacating or modifying, affidavit, 
 532. 
Vacating or modifying, procedure, 
 532. 
Vacating or modifying in cases involving water rights, 

 532. 
Vacating or modifying in cases involving waters, dam- 
ages, attorneys' fees, 
 532. 
Waste, 

 526, 745. 
"Taste, enjoining, 
 526. 
Waste, pending time to redeem, enjoined, 
 706. 
Waters, diversion of, not enjoined, bond, 
 530. 
What is, 
 525. 
What required to obtain, 
 527. 
When denied, 
 526. 
"Then may be granted, 
 526. 
When refused, diversion of waters, bond, 
 530. 
Who may grant, 
 525. 
INJURIES, child, father, mother, or guardian may sue for, 

 376. 
Civil action arises from, 
 25. 
Death, causing, 

 376, 377. See Wrongful Death. 
Joinder of claims for, 
 427. 
Kinds of, enumerated, 
 27. 
Liability of steamers and vessels for, 
 813. 
Liability, on entry for survey of land, 
 742. 
Liability for, after sale on execution, 
 746. 
Place of trial in actions for, 
 
 395, 832. 
To child, father, etc., may sue for, 
 376. 
To property, defined, 
 28. 
To person, defined, 
 29. 
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I NQU EST, jury of: See Jury. 
Jury of, defined, 
 195. 
Jury of. ho,v summoned, 

 235, 254. 
Manner of impaneling jury of, 
 254. 
I NSAN E ASYLU M. Limitations in actions by state for 
hospital dues, 
 345. . 
INSANE PERSONS: See Guardians. 
Adverse possession against, 
 328. 
Administrator, as, 

 1368, 1369. 
Appearance by, in justice's court, by guardian, 
 843. 
Contest of probate, limitation of action, effect of in- 
sanity, 
 1333. 
Definition of incompetent, etc., 
 1767. 
Distribution of estate to, 
 1703%. 
Distribution of interest in estate of incompetent to 
treasurer, 
 1703
. 
Escheated estate, limitation of actions on claim to, 

 1272. 
Guardian, appointment, when made, after hearing, 

 1764. 
Guardian, accounting by, 
 1774. 
Guardian, bond of, 
 1765. 
Guardian decreed to make conveyance where vendor 
becomes incompetent, 
 1810. 
Guardian, final accounting by, notice to secretary of 
state commission in lunacy, 
 1774. 
Guardian of, discharge of, 
 1802. 
Guardian of, "incompetent" defined, 
 1767. 
Guardian, hearing for appointment, incompetent must 
attend, 
 1763. 
Guardian may consent to partition and execute re- 
leases, 
 795. 
Guardian may receive proceeds of partition, 
 794. 
Guardian, notice of hearing for appointment, 
 1763. 
Guardian, petition for appointment of, 
 1763. 
Guardian, powers and duties of, 
 1765. 
Guardian, proceedings for restoration of incompetent, 

 1766. 
Guardian, service on, equivalent to service on lunatic, 

 1722. 
Guardian ad litem, when appointed, 
 372. 
Guardian ad litem for, how appointed, 
 373. 
Guardian ad litem in justice's court, how appóinted, 

 843. 
Guardiañ ad litem to appear by, or by guardian, t 372. 
Incapable, defined, 
 1767. 
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Incompetent, etc., defined
 
 1767. 
Limitation of actions, 

 328, 352. 
Limitation of action by to recover estate sold by order 
of court, 
 1574. 
Mentally incompetent, definition of, 
 1767. 
Mortgage or lease of estate of, 

 1577-1579. 
Opinion of intimate acquaintance as to, 
 1870. 
Opinion of subscribing witness as to sanity, 
 1870. 
Partition, guardian may receive proceeds of, 
 794. 
Restoration of, proceedings for, 
 1766. 
Service of summons on, 
 411. 
Territorial limits of authority, 
 1913. 
Witness, as. 
 1880. 
INSANITY, effect of, on limitation of actions, 

 328, 352, 
1574. 
Effect or on 
laim to escheated estates, 
 1272. 
INSCRIPTIONS as evidence, 
 1870. 
INSOLVENCY. Law governing insolvent debtors, 
 1822. 
Wages and salaries as preferred claims, 
 1204. 
INSPECTION OF WRITINGS, contempt for disobedience 
to order respecting, 
 1000. 
Docket of judgment open for, 
 673. 
Execution book is open to, 
 683. 
Party making, need not put in evidence, 
 1939. 
Produced by witness to refresh his memory, 
 2047. 
Public records open for, 
 1892. 
Refusal of, its effect, 
 449. 
When may be demanded, 
 1000. 
Writing shown witness, adverse party may Inspect, 

 2054. 
Written instrument, demand for, 
 449. 
INSTRUCTION, courts open any day to give, 
 134. 
Erroneous, when disregarded, 
 475. 
Evidence in general, as to the, 
 2061. 
Further, after jury retired, 
 614. 
General nature and requisites of, 
 608. 
Holidays, given on, 
 134. 
New trial, for disregard or misapprehension of, 
 662. 
Preponderance of evidence, as 'to, 
 2061. 
Reasonable doubt, as to, 
 2061. 
Special, function of court respecting, 
 609. 
Testimony, court stating, to inform jury they are ex- 
clusive judges of facts, 
 608. 
Weight and character of evidence, as to. 
 2061. 
What must be furnished on request, 
 608. 
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Written statement of points to be furnished, 
 608. 
Written statement of points to be signed, 
 608. 
INSTRUMENT, construction of, 

 1856-1866. 
Demand for inspection, 
 449. 
Execution of, defined, 
 1933. 
Pleaded how, in justice's court, 

 886, 887. 
Pleading, genuineness of, how admitted or controverted, 


 447-449. 
INSU RANCE, life, testimony of physician in action 011 
policy, 
 1882. 
Insurers in separate policies may be joined, 
 383. 
Mortgaged estate of decedent. of, 
 1578. 
Surety corporations, duty in regard to, p. 762, Stats. 
INSURANCE COMMISSIONER, corporation formed to act 
as surety, examination into by insurance com- 
missioner, and duties of, 
 1056. 
INSU RRECTION, change of place of holding court, on ac. 
count of, 
 142. 
INTEREST, claims against decedent's estate, on, 
 1513. 
Damages in eminent domain, on, .
 1249. 
Disbursements in partition proceedings, on, 
 801. 
Disqualifying judge or justice, 
 170. 
Disqualification of probate judge to act because of, 


 , 430-14-32. 
Foreclosure, debt falling due at different times, 
 728. 
Judglnent, on, 

 682, 1035. 

1ortgage of decedent's estate, on, 
 1578. 
Rebate, on foreclosure, 
 728. 
Receiver, funds in hands of may be invested, 
 569. 
Redemptioner must pay what, 

 702, 703. 
Referee, interest disqualifying, 
 641. 
INTERLOCUTORY JUDGMENTS, appealability of, 
 963. 
Appeal, time for, 
 939. 
Order or decision deemed excepted to, 
 647. 
INTERPLEADER, when and how maintained, 
 386. 
INTERPRETATION. Writings, interpretation of, 
 1857. 
INTERPRETER, contempt, when guilty of, 
 1884. 
Italian, appointment and compensation of in certain 
cities, p. 775, Stats. 
Summoned, may be when, 
 1884. 
INTERVENTION, answer to, 
 387. 
Demurrer to, 
 387. 
Service of, on parties and attorneys, 
 387. 
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When and how effected, 
 387. 
Who may intervene, 
 387. 
INTERROGATORIES, annexed to commission to take testi- 
mony, * 2025. 
INVENTORY: See Estate of D
cedent. 
Of attached property, 
 546. 


I RREGU LARITY, of proceedings, ground for new trial, 

 657. 
Effect of, in proceedings on judicial sale, 
 708. 


IRRELEVANT MATTER, may be stricken out, 
 453. 


IRRIGATION. Injunction to prevent diversion, refusal, 
bond, 
 532. 


155 U ES, bringing to trial, 
 594. 
By whom tried and orner of trial, 
 592. 
Calendar, 
 593. 
Defined, 
 588. 
Fact, jury, how waived, 
 631. 
Fact, of, how arises, 
 590. 
Fact, of, reference, 
 592. 
Fact of, trial of, by court, 
 592. 
Fact, tried by jury generally, 
 592. 
General denial puts in issue, what, 
 437. 
Heirship, issues to determine, how tried, 9 1664. 
In proceedings aogainst joint debwr after judgment, how 
tried, 
 994. 
Justices' courts, in: See Justice's Court, XIV. 
Kinds of, 
 588. 
Law, issue of to be first tried, 
 592. 
Law, raised by demurrer, 
 589. 
Law, of, how tried, 
 59l. 
La w , of, how tried in justice's court, 
 881. 
Law, of, proceedings after deter,mination of, 
 636. 
Presumptipn that all matters within, were passed upon, 

 1963. 
Probate court, in, ho
. tried, 
 1716. 
Reference of, when ordered, 
 638. 
Special, not ma-de by pleading, how tried, 
 309. 
ITALIAN INTERPRETER, appointment and compensation 
of in certain cities and counties, p. 775, Stats. 
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JOINDER of causes of aètion, 
 427. 
l\lisjoinder, demurrer for, 
 430. 
What actions may be joined, 
 427. 


JOINT AUTHORITY, majority may act, 
 15. 


JOI NT CONTRACT, action on in justice's court, service 
outside of county, 
 848. 
Appearance, by other, where one defendant appears, 

 406. 
Service of summons where one or more appear, 
 406. 


JOINT DEBTORS, appearance by other, where one or more 
appear, 9 406. 
Contribution, 
 709. 
Declaration of, when admissible, 
 1870. 
Judgment not to exceed amount rema.ining unsatisfied, 

 994. 
New complaint need not be filed in proceedings against, 

 990. 
Not summoned in original action may be summoned 
after judgment, 
 989. 
Proceedings aga.inst after judgment, answer, 
 992. 
Proceedings against after judgment, defenses, 
 992. 
Proceedings against after judgment, issue, how tried, 

 994. 
Proceedings against 31fter judgment, what constitut
 
the pleadings, 
 993. 
Several, part served nlay be proceeded against, 
 414. 
Summons to after judgment, affidavit for, 
 991. 
Summons to after judgment, what to contain, 
 990. 
Summons, service and return of, 
 990. 


JOINT GUARDIANS, account of, 
 1775. 
JOINT OWNERS. declarations of, when admissible, 
 1870. 


JOINT TENANTS: See Co-tenancy, Partition. 
Any number may sue or defend for all, 

 381, 384. 
Parties in suits concerning, 

 381, 384. 
Partition, may sue for, 
 752. 
Waste, liability for, 
 732. 
J U DG ES, absence of, adjournment, 
 139. 
Absence of, proceedings in, 
 139. 
Acknowledgments, may take, 
 179. 
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Am davit s, may take, 

 179, 2012, 2013, 201.. 
Affidavit in another state, may take, 
 2013. 
Affidavit, may be taken before, 
 2012. 
Affidavit of prejudice, proceedings on, 
 170. 
Attorney acting as judge pro tempore, oath, authority, 
and püwers of, 
 72. 
Attorney may be selected to act as judge pro tempore, 

 72. 
Chambers, powers at, 

 165, 166. 
Changing place of holding court, 

 142, 143. 
Change of, for bias, etc., procedure, 
 170. 
Contempt, 

 1209-1222. See Contempt. 
Decision, meaning of, 
 1033. 
Depositions, may take, 
 179. 
Directing sheriff to provide suitable rooms, 
 144. 
Disqualification of, changing place of trial for, 
 397. 
Disqualification to practice law, 
 171. 
Disqualification to SIt or act, ,vhat matters amount to, 

 170. 
Disqualification, waiver of, 
 170. 
Duty in construction of contracts and statutes, 
 1858. 
Failure tü attend, sheriff or judge to adjourn to what 
time, 
 140. 
Incidental powers and duties of courts, 

 128-130. 
Number of in various counties, reference to acts relat- 
ing to, pp. 765, 766. 
Partner, practicing law, not to have, 
 172. 
Powers of, at chanlbers, 

 165, 166. 
Powers of, out of court, 

 176, 1305. 
Powers of judicial officers in conduct of proceedings, 

 177. 
Powers may be enforced by contempt proceedings, 

 178. 
Presumption that judge acts within jurisdiction, 
 1963. 
Probate, disqualified to act, in what cases, 
 1430. 
Probate, disqualified to act, transfer of and re-transfer 
of proceedings, 

 1431, 1433. 
Questions of law addressed to, 
 2102. 
Rules, power to make, 
 129. 
Rules, when take effect, 
 129. 
Secretary of, in cities over 200,000, p. 764, Stats. 
Subsequent applications for orders refused, when pro- 
hibited, 
 182. 
Vacancy in office does not affect proceedings, 
 184. 
Witness as, 
 1883. 
See Court; Justice of Peace; Probate Court; Superior 
Judge; Supreme Court Justice. 
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JUDGMENT: 'Bee Judgment-roll; Probate Court. 
Acknowledgment of satisfaction any judge or justice 
may take, 
 179. 
Actions on, how pleaded, 
 456. 
Adverse possession under, wliat constitutes, 

 322, 323. 
Adverse claim, determining, 

 739 et seq. See Quiet- 
ing Title. 
Affirmative relief to defendant, 
 666. 
Agreed case, judgments: See Agreed Case. 
Answer, absence of, what relief granted plaintiff, 
 580. 
Appeal from: See Appeal. 
Appeal from orders after final, 
 963. 
Appeal may be taken from what, 
 963. 
Appealability of interlocutory judgments, 
 963. 
Appeal from, time for, 
 939. 
Appeal from interlocutory, time for, 
 939. 
Appeal, costs on when judgment modified, S 1027. 
Appeal, reversal of, not decreed except for substantial 
error, 
 475. 
Appealed to superior court, rendered in case, 
 980. 
Arrest of debtor, 
 682. 
Associates in business, against, effect of, 
 388. 
Attachment, in, how satisfied, 
 550. 
Attorney's authority to acknowledge satisfaction of, 

 283. 
Barred by limitation, execution on, 
 685. 
Bill of exceptions, settling after, 
 651. 
Book, decrees to be entered in, 
 668. 
Book to be kept by clerk, 
 668. 
Causes submitted without action, in, 

 1138, 1139, 1140. 
Causes submitted without action, enfo"! cement of, 

 1140. 
Clerk, duty to enter judgment, 
 664. 
Collusion, impeachment of jUdgment for, 
 1916. 
Conclusive as to whom, in partition, 
 766. 
Conclusi-veness of: See Res Judicata. 
Contempt, disobedience of judgment, 
 1209. 
Contribution among debtors, 
 709. 
Copy of, as part of judgment-roll, 
 670. 
Contempt, in, 
 1218. 
Costs to be included in, 
 1035. 
Counterclaim exceeds plaintiff's demands, when, 
 666. 
CDunterclaim, judgment where affirmative relief de- 
manded, 
 666. 
Death of party, after, 
 669. 
Death of party, after, not a lien, 
 669. 
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Death of party, when execution may issue after, 
 686. 
Decedent, against, order of payment, 
 1643. 
Decedent's estate, judgment not lien on, when, 

 1504, 
1506. 
Decision from which appeal may be taken deemed ex- 
cepted to, 
 647. 
Decision, meaning of, 
 1033. 
Decision means signing and filing of findings of fact 
and conclusions of law, 
 10-33. 
Decision must be written, 
 632. 
Decision to be filed within thirty days after submis- 
sion, 
 632. 
Default: See Default. 
Defined, 
 577. 
Demurrer, on, proceedings after, 
 636. 
Docket is what, 
 672. 
Docket, how kept, 
 672. 
Docket, what to contain, 
 672. 
Docket, open for inspection, 
 673. 
Docketing, 
 671. 
Dormant, execution on, 
 685. 
Enforcing, manner of, 
 684. 
Entry of jUdgment upon decision, 
 633. 
Estoppel to deny, 

 1908-1915. 
Evidence, as, 
 1962. 
Execution on, 
 682. 
Execution on dormant, 
 685. 
Expires, when, 

 671, 674, 681, 685. 
Facts found and conclusions of law must be stated 
separately, 
 633. 
Findings of fact and law must be stated separately, 

 633. 
Foreign judicial record, copy of, when admissible, 

 1907. 
Foreign country, judicial record of. how proved, 
 1906. 
Former, evidence of, 
 1962. 
Former, to be pleaded when, 
 1962. 
Fraud, impeachment of judgment for, 
 1916. 
Impeaching judicial record, manner of, 
 1916. 
Impeachment of judicial records, grounds for, 
 1916. 
Interest on, 

 682, 1035. 
Interest included in, 
 1035. 
Interlocutory, appeal lies from, 
 963. 
Interlocutory, decision deemed excepted to, A 647. 
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Joint debtor, proceedings against after judgment, 


 989-994. 
Judgment book, clerk to keep, 
 668. 
Judgment.roll: See Judgment-roll. 
Judgment-roll, what papers constitute, 
 67D. 
Judicial record, definition of, 
 1904. 
Jurisdiction, burden of proving where judgment 
pleaded, 
 456. 
Jurisdiction sufficient to sustain, 
 1917. 
Jurisdiction, want of, impeachment of judgment for, 

 1916. 
Justices' courts, in: See Justice's Court. 
Lien, duration of, 
 671. 
Lien, when begins, 
 671. 
Lien continues how long in another county, 
 674. 
Lien of in another county, when transcript filed there, 

 674. 
Lien of estate of decedent, when not, 
 1506. 
Lien on real property in another county, 
 674. 
Lien, stay on appeal, effect on, 
 671. 
Limitation of action, on reversal of, 
 355. 
Limitation of action on, 
 336. 
May be against one party and action proceed as to 
others, 
 579. 
May be for or against one or more of the parties, 
 578. 
May determine rights of parties on each side as be.. 
tween themselves, 
 578. 
Merits, to be on, except when, 
 582. 
Nonsuit, grounds for, 
 581. 
Nonsuit may be entered when, 
 581. 
Nonsuit, 

 581, 582. See Nonsuit. 
Occupation of land under, when adverse, A 822. 
Officers, judgment against, how enforced, 
 710. 
Particular proceedings: See Particular Title. 
Parties, when deemed tb e same, 
 1910. . 
Payable in kind of n10ney alleged in complaint, 
 667. 
Payable in kind of money received by person in fidu. 
ciary relation, 
 667. 
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Payable in kind of money specified in obligation.. 
 667. 
Payable in specified kind of money, notice at execu- 
tion sale, 
 692. 
Pleading.. 

 456, 1962. 
Pleading, jurisdictional facts, 
 456. 
Presumption that judgment correctly determines 
rights, 
 1963. 
Presumption that nonconclusive judicial record cor- 
rectly determines rights, 
 1963. 
Prisoner, discharge of, 

 1143-1154. See Prisoner. 
Prisoner, judgment remains in force on discharge of, 

 1152. 
Probate court, of, in general, what to contain, 
 1704. 
Proceedings after, against joint debtor not summoned 
in original action, 

 989-994. 
Receiver to carry into effect, 
 564. 
Referee's finding on, 
 644. 
Relief from, for mistake, inadvertence, etc., 
 473. 
Relief from when defendant not personally served, 

 473. 
Relief that can be awarded plaintiff, 
 580. 
Remitting to superior court on case transferred ÌQ su- 
preme court, 
 56. 
Remittitur from supreme court, 
 958. 
Rendered in cause appealed to superior court, force of.. 

 980. 
Replevin, in, alternative, 
 667. 
Res judicata: See Res Judicata. 
Review of: See Appeal. 
Reviving, 
 685. 
Reviving in favor of purchaser under execution, 
 708. 
Revivor of, when execution purchaser evicted, 
 708. 
Satisfaction, attorney may acknowledge, 
 283. 
Satisfaction of, acknowledgment or indorsement of, 

 675. 
Satisfaction of, by attorney, 
 675. 
Satisfaction of, by return of execution, 
 675. 
Satisfaction of, how made, 
 675. 
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Setting aside in equity) 
 473. 
S
ttling bill of exceptions after, 
 651. 
Sister state, judgment of, how enforced, A 1913. 
'Sister state, judicial record of, effect of, 
 1913. 
Sister state, judicial record of, how proved, 
 1905. 
'Special proceeding, in, definition of, 
 1064. 
Special verdict, judgment on to be entered, 
 628. 
Time to enter judgment on verdict, 
 66.(. 
Trial, deemed excepted to, 
 647. 
Time for entering, when postponed, 
 664. 
Time for entering, when trial by jury, 
 664. 
Time for entry, 
 6]1. 
Transcript filed in any county, judgment becomes lien 
there, 
 674. 
Transferred c?-ses, in, proceedings after, 
 400. 
Vacation, in what cases superior court may vacate its 
judgment, 
 663. 
Vacation of, grounds for, fi 663. 
Vacation of, motion for, 
 663%. 
Vacated, judgment may be and another judgment en- 
tered when, 
 663. 
Vacation of special verdict, judgment on, 
 663. 
Vacation, motion for, notice of, 
 663%. 
Vaca
ion, motion for when to be made, 
 663%. 
Vacation, relief from, time of motion for, 
 473. 
Vacation, notice of intention, what to state, 
 663%. 
Vacation of, notice of motion for, time to file, 
 663
. 
Verdict, judgment on, when to be entered, 
 664. 
When defendant entitled to affirmative relief, 
 666. 
JUDGMENT BY CONFESSION: See Judgment. 
JUDGMENT BY DEFAULT: See Default. 
JUDGMENT-BOOK to be kept by clerk, 
 668. 
JUDGMENT-ROLL a part of record on appeal, 
 661. 
Appellant must furnish, 
 95ò. 
In cause submitted without action, 
 1139. 
Judgment on appeal to be attached to, 
 958. 
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What constitutes on certiorari, 
 1077. 
What constitutes on confession of judgment, 
 1134. 
. 
What constitutes, on dissolution of corporation, 
 1233. 
What papers constitute, 
 670. 
JUDICIAL DA VS, what are, and what are not, 

 133-135. 
JU DICIAL NOTICE, court to declare to jury, 
 2102. 
Is taken of what facts, 
 1875. 
One of branches of evidence, 
 1827. 
JUDICIAL OFFICER, acknowledgments and affidavits, 
may take, 
 179. 
Contempts, may punish for, 
 178. 
Depositions, may take, 
 2031. 
Enumeration of powers, 
 177. 
Exempt from jury duty, 
 200. 
Incidental powers and duties of, 

 176-179. 
In general, 

 156-161. 
Jurisdiction, means to carry into effect, 
 187. 
Partner practicing law, not to have, 
 172. 
Powers of as to conduct of business, 
 177. 
Powers of, out of court, 
 176. 
Settlement of bill of exceptions by, 
 653. 
Vacancy, effect of, 
 184. 
JUDICIAL RECORD as evidence, 

 1905-1907. 
Authentication of, 

 1905-1907. 
Copy of, of foreign country, 
 1907. 
Defined, 
 1904. 
Foreign, what must contain, 
 1906. 
Foreign country, how authenticated, 
 1906. 
Foreign judgment, its effect, 
 1915. 
Jurisdiction required to sustain, 
 191';. 
Justices' judgment in other state, how proved, 

 1921" 
1922. 
Manner of impeaching, 
 1916. 
Of court of admiralty, 
 1914. 
Of sister state, its effect, 
 1913. 
JUDICIAL REI\1EDY: Seð Remedy. 
Code Civil Proc.-60 
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JUDICIAL SALE: 'See Execution. 
J U R IS D I CT ION: See Courts ; Justice's Court. 
Acquired at what stage of proceeding, 
 416. 
Appearance cures want of service, 
 581. 
Authority of court where no procedure provided, 
 187. 
Change of name, jurisdiction of proceeding for, 
 1275. 
Concurrent, of justices and superior courts, in what 
cases, 
 113. 
Court of impeachment, of, 
 37. 
Court first obtaining in guardianship proceedings ex- 
cludes jurisdiction of other courts, 
 1796. 
Demurrer for want of, 
 430. 
Judgment when amount in excess of, remitting excess, 

 894. 
Justice of peace, of: See Justice's Court, II. 
Means to carry into effect, 
 187. 
Orders and decrees of probate court need not recite 
jurisdictional facts, 
 1704. 
Pleading judgment, jurisdictional facts, 
 456. 
Presumption in favor of, 
 1963. 
Presumption that court or judge acts within, 
 19
. 
Sufficiency of, to sustain judgment, 
 1917. 
Superior court: See Superior Court. 
Supreme court: See Supreme Court. 
Transferred cause, 
 399. 
Want of, impeachment of judgment for, 
 1916. 
Waived, not by failure to object, 
 434. 
What constitutes, 
 1917. 
JUROR: See Jury. 
Admonition, on separation, 
 611. 
Affidavit of, of misconduct of jury, 
 657. 
Attendance of, compelling by attachment, 
 238. 
Attendance of, how enforced, 
 238. 
Ballot box, 

 215, 219. 
Challenge, either party may, 
 60l. 
Challenge, how tried, 
 603. 
Challenge, peremptory, how taken, 
 601. 
Challenge, peremptory, number of, 
 601. 
Challenge is peremptory or for cause, 
 601. 
Challenge for cause, grounds for, 
 60Z. 
Challenge, parties to join in, when, 
 601. 
Challenge, who may be examined as witness on, 
 613. 
Challenge in justices' courts, 
 885. 
Clerk, when shall draw, 
 215. 


. 



JUROR. 


941 


Clerk's certificate and list of, to be delivered to sher- 
iff, 
 219. 
Clerk's certificate of drawing, 
 219. 
Competent, who are, 
 198. 
Competent, who are not, 
 199. 
Contelnpt by, 
 1209. 
Contempt, conversing about case, 
 1209. 
Contempt, receiving communication and not divulging 
it, 
 1209. 
Dell beration of, how conducted, 
 613. _ 
Deliberation of, what papers, etc., may and may not 
take with, 
 6] 2. 
Deliberation, three-fourths can find verdict, 
 613. 
Deposit of names in grand and trial jury-box, 
 209. 
Drawing, superior jUdge may direct jury to be drawn, 

 241. 
Drawing, clerk, when to draw, 
 215. 
Dra 'wìng, by clerk, how conducted, 

 219, 600. 
Drawing, from box, 
 600. 
Drawing, names to be drawn from jury-box, 
 211. 
Drawing, by clerk, preservation of ballots drawn, 

 219. 
Drawing, by clerk, rejection of names, 
 219. 
Dra \ving, clerk's certificate of, 
 219. 
Drawing, for courts of record, 

 214-220. 
Drawing, and summoning forthwith, how and when 
, done, 
 226. 
Drawing, names of jurors not drawn to be replaced in 
box, 
 220. 
Elisor, summoning of jurors by, 

 226, 227. 
Elisor, compensation for summoning jurors, 
 228. 
Excuse from service, grounds for, 
 201. 
Exempt from jury duty, who are, 
 200. 
Exemption to serve as, affidavit of, 
 202. 
Exemption to serve as, how claimed, 
 202. 
Fine for nonattendance, 
 238. 
Inquest, how summoned, 
 235. 
Justices' or police courts, for, how summoned, 

 230, 
231. 
Justice's or police court, summoning, return of offi- 
cer, 
 232. 
List of, by whom and when made, 
 204. 
List of, clerk to dispose of how, 
 209. 
List of, cl
rk's duty as to, 
 209. 
List of, how made and kept, 

 205, 206. 
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List of, number of names, 
 206. 
List of, to be placed with county clerk, 
 208. 
Names of jurors not drawn to be placed on list for 
succeeding year, 
 211. 
Oath of, 
 604. . 
Order of judge for drawing jury, 
 214. 
Order for, clerk when to draw, 
 215. 
Polling, 
 618. 
Polling, disagreement on, proceedings, 
 618. 
_ Presumption that all matters within issues passed 
upon, 
 1963. 
Qualifications and exemptions of, 

 198-202. 
Question of fact to be tried by, 
 210l. 
Referee, disqualified as, 
 641. 
Regular jurors to serve one year, 
 210. 
Selecting and returning for courts of record, 

 204-211. 
Selection of, 
 204. 
Selection of, who to make, 
 204. 
Selection of, how made, 
 205. 
Selection of, in proportion to population, 
 206. 
Selection of, lists to contain how many names, 
 206. 
Selection of, who may be selected, 
 205. 
Separation, 

 611, 613, 
Sheriff to summon, how, 
 225. 
Sheriff to summon, return of list, 
 225. 
Sick, proceedings in case of, 
 615. 
Summoning, for courts not of record, 

 230-232. 
Summoning, for courts not of record, officer's return, 

 232. 
Summoning, for courts of record, 

 225-228. 
Summoning, for justices' or police courts, 
 230. 
Summoning, to complete panel, 
 227. 
Summoning juries of inquest, 
 235. 
Superior judge may direct jury to be drawn, 
 241. 
To serve one year, 
 210. 
Verdict of: See Verdict. 
When may be drawn and summoned forthwith, 
 226. 
Witness, as, 
 1883. 
Who competent to act as, 
 198. 
Who exempt from jury duty, 
 200. 
Who may be excused from jury duty, fi 201. 
Who not competent to act as, 
 199. 


JURY: See Jurors. 
Adjournment of court while jury out, 
 617. 
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Admonition, on separation, 
 611. 
Changing place of trial, for impartial, 
 397. 
Courts open any day to discharge, 
 134. 
Defined, 
 190. 
Deliberation of, how conducted, 
 613. 
Deliberation of, what papers, etc., may and may not 
take with them, 
 612. 
Deliberation, three-fourths càn find a: verdict, 
 613. 
Discharge before verdict, retrial of cause, 
 G1G. 
Docket of justice of peace must contain demand for, 

 911. 
Drawing: See Jurors. 
Exempt from' jury duty, who are, 
 200. 
Forcible entry and detainer, in, 
 1171. 
Formation of, 
 600. 
Grand jury defined, 
 192. 
Grand jury, 

 241-243. See Grand Jury. 
Impaneling, in courts not of record, 

 250, 251. 
Impaneling, in criminal case must be as prescribed by 
Penal Code, 
 
 247, 251. 
Impaneling, in justices' and police courts, manner of, 


 250, 251, 
Impaneling in will contest, 
 1313. 
Impaneling grand juries, 

 241, 242. 
Impaneling jury of inquest, 
 254. 
Impaneling trial jurors in courts of record, 

 246, 247. 
Impaneling trial jury, manner of, 

 246, 247. 
Inquest, how summoned, 
 235. 
Inquest, jury of, defined, 
 195. 
Instructing, 
 2061. See Instruction. 
Issues to be tried by, 
 592. 
Judges of effect of evidence, in general, 
 2061. 
Justice's court, in: See Justice's Court, XVI. 
Kinds of, 
 191. 
Mandamus, in, 
 1090. 
Misconduct of, affidavit of jury, 
 657. 
Misconduct of, new. trial, 
 657. 
Must find amount of recovery, when, 

 626, 627. 
Number of grand jury, 
 192. 
Number of trial jury, 
 194. 
Ordinance, action for violation of, jury trial, 
 1744. 
Panel, summoning jurors to complete, 
 227. 
Police court, when defendant entitled to, 
 932. 
Polling, 
 618. · 
Postponement of trial in justice's court when jury de- 
manded, 
 874. 
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Presumption that all matters within issues were passed 
upon by, 
 1963. 
Questions of fact, when to be decided by, 
 2101. 
Quieting title, jury trial in action for, 
 738. 
Recovery, must find amount of, when, 

 626, 627. 
Separation, 
 
 611, 613. 
Sick juror, proceedings in case of, 
 615. 
Trial by, of issues in pro bate court, 
 1717. 
Trial by, of special issue not made by pleadings, 
 309. 
Trial by, on petition for revocation of probate, 
 1330. 
Trial by, when and how waived, 
 631. 
Trial jury defined, 
 193. 
Trial: See Trial. 
Verdict of, 
 
 624-682. See Verdict. 
Verdict, how declared, 
 618. 
Verdict, informal, proceedings on, 
 619. 
Verdict, prevented, retrial of cause, 
 616. 
Verdict, sealed, 
 617. 
Verdict, sealed, rendered during adjournment, 
 617. 
Verdict, three-fourths can find, 

 613, 618. 
View by, of premises, 
 610. 
Waiver of, 
 592. 
Waived, how, 
 631. 
Will contest, jury trial in, 
 1312. 
See Jurors. 
JUSTICE OF PEACE: See Justice's Court. 
Acknowledgment, affidavit, deposition, may take, 
 179. 
"Affidavit, may take. 
 2012. 
Attachment, issuance of: See Justice's Court, VIII. 
Attorney, must be where, 
 103. 
Blanks must be filled in all papers issued by, except 
subpoenas, 
 920. · 
Cannot practice law before another justice, 
 103. 
Change of, for bias, etc., procedure, 
 170. 
Citizen, justice must be, 
 159. 
Clerk, 

 86 et seq. See Justice's Clerk. 
Constable"may not act as attorney, 
 842. 
Depositions issuing from justice's court, how taken, 

 2024. 
Deposition, may take, 
 179. 
Disability of, attendance of another justice, adjourn- 
ment, resuming jurisdiction, 
 922. 
Disability of, attendance of another justice, entry of 
proceedings, 
 922. . 
Disability of, attendance of another justice on his be- 
half, 
 922. 
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Disability of" attendance of another justice, powers of 

 922. 
Disqualification of, what matters amount to, 
 170. 
Disqualification to practice law, 

 96, 103, 171. 
Disqualification, waiver of, 
 170. 
Disqualified, transfer of cause to another, 
 398. 
Eligibility, 
 103. 
Expiration of office, must deliver papers and dockets to 
successor, 
 914. 
Fees, collecting, reporting and paying into treasury, 

 103. 
Holding court for another, 
 105. 
Jurisdiction, 
 103. 
Mayor not to act as in cities over 10,000, p. 763, Stats. 
Moneys collected, must receive and pay same to par- 
ties, 
 921. 
Not to have law partner, 

 103, 172. 
Not to practice before justices' court, 
 171. 
Number of, 

 85, 103. 
Office, to be provided with, 
 103. 
Qualifications of, 
 159. 
Powers and duties generally, 
 103. 
Residence of, 
 159. 
Salaries, how paid, 
 103. 
Salaries in cities and counties over one hundred thou- 
sand, 
 103. 
Salaries of in certain cities, 

 97, 103. 
Salaries to be sole compensation, 
 103. 
Succession of justices, on change of boundaries, 
 107. 
Succession of justices, transfer of records, etc., 
 98. 
Successor, .when superior court shall designate, 
 918. 
Successors of others, what justices are, 

 98, 107, 917. 
Successor has authority of predecessor, 
 916. 
Term of office, 
 110. 
Transfer of action to another court, manner of, fi
 398, 
399. 
Transfer of books, papers, ete.., to, p. 763, Stats. 
Vacancies, how filled, 
 111. 
Vacancy, papers and dockets to be deposited where 

 915. ' 
Vacancy, proceedings before successor appointed, 
 915. 
In cities and counties. 
Absence or disability, reassignment and transfer 01 
action, 
 90. 
Clerk of not to act as attorney, 
 96. 
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Disqualification to act as attorney, i
 96, 103. 
Election of, 
 85. 
Fees, payment into treasury, 
 91. 
Minutes of proceedings, to keep, 
 93. 
Minutes, to be certified, returned and filed, 
 93. 
Number of, 
 85. 
Number of sessions, 
 85. 
Offices and office hours, 
 88. 
Office rooms, how provided, 
 88. 
Offices, expense of, how met, 
 ss. 
Pleadings and papers to be certified, returned and filed, 

 93. 
Presiding, appointment and removal, 
 8f). 
Presiding, assignment of causes by, 

 89, 90. 
Presiding, disability or absence of, substitute, 
 85. 
Presiding justice, salary of, 
 97. 
Rooms, attendants and supplies to be furnished, 
 88. 
Salary of, 
 97. 
Sheriff and deputies, ex officio officers, 
 87. 
Sheriff may be directed to furnish rooms, etc., 
 88. 
Successors of others, what justices are, 
 98. 
Successors, powers and jurisdiction of, 
 98. 
Supervisors to furnish suitable rooms, 
 88. 


In townsh i pSr 
At least one in each township, 
 103. 
Change in boundaries of township or county, succes- 
sion of justices, 
 107. 
Disqualification to practice law, 
 103. 
Election of, 
 103. 
Eligibility, 
 103. 
Fees, collection, report and payment into treasury, 

 103. 
Holding court for another justice, effect of proceedings, 

 105. 
Holding court for another, power of, 
 105. 
Holding court for another, entries in docket, 
 105. 
Number of courts, 
 103. 
Number of justices, 
 103. 
Salary, how paid, 
 103. 
Salary of, 
 103. 
Salary to be sole compensation, 
 103. 
Successors of others, what justices are, 
 107. 
Successor, on change of boundaries, 
 107. 
What justice may hold court for another, 
 105r 
Where held, 
 104. 
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JUSTICES' CLERK, appointment, 
 86. 
Attorney, disqualification to act as, 
 96. 
Bond and oath, 
 86. 
Bond, additional, 
 86. 
Cities and counties of over 200,000, clerk and assistants 
in, pp. 776, 777 Stats. 
Deputies, appointment of, 
 86. 
Deputies, authority of, to take affidavits and oaths, 
 86. 
Deputies, liability for, 
 86. 
Disqualification to act as attorney, 
 96. 
Docket, duty to keep, 
 93. 
Fees paid in actions, duty as to, 
 91. 
Minutes of proceedings, filing, 
 93. 
Oath and bond, 
 86. 
Office hours, 
 88. 
Record of proceedings of court, shall keep, 
 89. 
Salary, 
 97. 
Salary of deputy clerk, 
 97. 
Subpoenas, issue by clerk, 
 87. 
Term of office, 
 86. 


JUSTICES' COURTS. 
I. Nature of; holding of and sessions; code pro- 
visions applicable. 
II. Jurisdiction. 
III. Attorneys in, who may act as. 
IV. Actions, how commenced; assignment of causes 
in. 


v. 
VI. 
V II. 
VIII. 
IX. 
X. 
XI. 
XII. 
XIII. 
XIV. 


Pleadings. 
Counterclaim. 
Summons. 
Attachments; arrest. 
Process; subpoenas. 
Dockets; records; minutes. 
Compromise; dismissal. 
Place of trial. 
Continuance. 
Trial; practice; ru les; issues. 
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Appearance; appearance by guardian. 
Jury. 
Contempt. 
Particular actíons In. 


xv. 
XVI. 
XVII. 
XVIII. 
XIX. 
XX. 
XXI. 
XXII. Costs; fees; undertaking. 
XXIII. Appeals. 
See Justices' Clerk; Justice of Peace. 
Berkeley, act creating in, p. 778, Stats. 


Verdict. 
Judgments. 
Executions. 


I. Nature of; holding of and sessions; code provision: 
applicable. 
Always open, 

 89, 104. 
Are courts of peèuliar and limited jurisdiction, 
 925. 
Code provisions applicable to, 
 925. 
Number of in townships, 
 103. 
Place of holding, 
 104. 
Record, justices' courts are not courts of, 
 34. 
Sessions, number of, 
 85. 
Sessions, where held, 
 104. 


II. Jurisdiction. 
Action for collection of licenses, 
 103. 
Action in wrong jurisdiction, objection to, appeal, 
 890 
Action in wrong juris-diction, objection to, waiver, 
 890 
Certifying cases to superior court, 
 92. 
Civil, 
 112. 
Civil, includes "That causes, 
 112. 
Cities and towns, jurisdiction and powers, pp. 777, 77
 
et seq. 
Concurrent with superior court, 
 113. 
Concurrent with superior court in cases of forciblE 
entry, 
 1163. 
Does not extend to ships, seamen's wages, etc., 
 114. 
EvNlence not admissible upon what questions, 
 838. 
Forcible entry and c1etainer, jurisdiction in, 
 838. 
Has over what offenses, 
 115. 
In cities, 
 103. 
In general, 

 89, 103. 
Mandamus, cannot issue, 
 1085. 
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Misdemeanors, 
 115. 
Not to trench upon jurisdiction of courts of record, 

 114. 
Ordinance, jurisdiction for violation of, 
 103. 
Restricted, 
 114. 
Territorial extent, 

 94, 106. 
Transfer to superior court, jurisdiction of superior 
court, 
 838. 
Violation of ordinance, 
 103. 
When amount found due exceeds, excess remitted, 
 894. 
Wrong, objection to action in, 
 890. 


III. Attorneys in, who may act as. 
Letter of attorney to act as counsel in justice's court, 

 96. 
License not necessary to practice, 
 281. 
\Vho may act as, 
 842. 
\Vho may not act as, 
 96. 


. 


IV. Actions, how commenced; assignment of causes In. 
Action commenced by filing complaint, 
 839. 
Assignment of causes by presiding justice, 

 89, 90. 
Reassignmen t and transfer of actions, 
 90. 


V. Pleadings. 
Actions in, form, 
 89. 
Actions, how entitled, 
 89. 
Amendment of pleadings, adjournment, 
 859. 
Amendmen t of pleadings, costs, 
 859. 
Amendment of pleadings, in general, 
 859. 
Amendment of pleadìngs, on demurrer, 
 858. 
Amended pleading, adverse party may ans'wer or de- 
mur, 
 860. 
Amended pleading, answer or demurrer to, time to 
file, 
 860. 
Ans\ver in, 
 852. 
Answer in, plaintiff may demur to, when, 
 857. 
Answer, ,vhen demurrer overruled, 
 858. 
Answer may contain what, 
 8::3. 
Answer, in g-cneral: See Ans\ver. 
Complaint in, 
 852. 
Complaint, action commencoo by filing, 
 839. 
Complaint, date of flUng, indorsement of, 
 840. 
Complaint defined, 
 853. 
C0mplaint, filing, commences action, 
 839. 
Complaint may be copy of instrument, A 853. 
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. 


Compro.mise, costs, 
 895. 
Complaint, in general: See Complaint. 
Demurrer, 
 852. 
Demurrer, amending pleadings, 
 858. 
Demurrer, judgment by default after, 
 872. 
Demurrer to the answer, 
 852. 
Demurrer to answer, grounds for, A 857. 
Demurrer to answer, proceedings on, 
 858. 
Demurrer to answer, time for, 
 857. 
Demurrer to complaint, proceedings on, 
 868. 
Demurrer to complaint, time for, 
 854. 
Demurrer, in general: See Demurrer. 
Pleading account, manner of, 
 886. 
Pleadings, a.mendment in general, 
 869. 
Pleadings, amendment on demurrer, I 8ð8. 
Pleadings, en try of oral, 
 851. 
Pleadings, filing of, 

 89, 851. 
Pleadings, form of, 
 851. 
Pleadings, oral, 
 851. 
Pleadings, verification, 
 851. 
Pleadings in, are "\vhat, 
 852. 
Pleading written instrument, genufnenes! admitted, 
when, 
 887. 
Pleading 'written instrument, manner of, I 886. 
Pleadings, in general: See Pleadings. 


VI. CounterclaIm. 
Answer may contain, fi 855. 
O'mission to set up, fatal, 
 856. 
Pleading written instrument, 
 886. 


VII. Summons. 
Alias summons, 

 846, 847. 
Alias, number of, 
 847. 
Alias, when may issue, 
 846. 
Blanks must be filled, 
 920. 
By whom may be servoo, 
 849. 
Cannot be served out of county, except in what cases, 

 848. 
Directed to defendant, 
 844. 
How issued, 
 844. 
How served, 
 849. , 
How served outside of county, 
 849. 
Indorsement of attorney's name, 
 844. 
In general: See Summons. 
May be served out of county, in what cases, I 848. 
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May be waived, how, 
 841. 
1\lust contain, what, 
 844. 
Must issue \yithin year, 
 840. 
Parties, sununons m lIst name, 
 844. 
Process: See also post, IX. 
Return of, 

 87, 849. 
Service by publication, 
 849. 
Territorial limitation on service of, 
 848. 
Time for appearance, specification of, 
 845. 
To be issued without blanks, 
 920. 
To be served out of county, certificate to, 
 849. 


VIII. Attachments; arrest. 
.Arrest, entry of judgment when defendant sUbject to, 

 893. 
Arrest of defendant, affidavit for, 
 862. 
Arrest of defendant, certificate of, 
 864. 
Arrest of defendant for embezzlement, 
 861. 
Arrest of defendant for fraud, 
 861. 
Arrest of defendant, grounds for, 
 861. 
Arrest of defendant in action for fine or penalty, 
 861. 
Arrest of defendant, officer must notify plaintiff, 
 864. 
Arrest of defendant, undertaking for, 
 862. 
Arrest of defendant, when may be ordered, 
 86l. 
Arrest where defendant about to depart state, 
 861. 
Arrested defendant, custody of, 
 865. 
Arrested defendant, proceedings if justice absent, dis- 
qualified, etc., 
 863. 
Arrested defendant must be taken before justice at 
once, 
 863. 
Attachment, affidavit for, 
 866. 
Attachment, affidavit what to state, 
 866. 
Attachment, direction of writ to sheriff, 
 868. 
Attachment, general sections of code apply to, 
 869. 
Attachment, issuance of, 
 866. 
Attachment, substance of writ, 
 868. 
Attachment to be issued on affidavit, 
 866. 
Attachment, to be served out of the county" certificate 
to, 
 868. 
Attachment, undertaking on, 
 867. 
Attachments, form of and contents, 
 868. 
Attachments, several writs may issue at same time, 

 868. 
Attachments, to whom directed, 
 868. 
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IX. Process; subpoenas. 
All papers except subpoenas to be issued without 
blanks, 
 920. 
Process, by whom issued, 
 91. 
Process, on whose order to issue, 
 91. 
Process, over what territory reaches, 

 93, 106. 
Process, returnable to whom, 
 89. 
Process, service of, by sheriff and deputy, 
 87. 
Process may issue to any part of county, 
 919. 
Process upon docket of predecessor, 
 916. 
Su bpoena, clerk may issue, 
 87. 
Subpoena may issue to any part of county, 
 919. 
Su bpoenas, issuance and service of, 
 87. 
Summons: See ante, VII. 


X. Dockets; records; minutes. 
Docket, a public record, 

 93, 914. 
Docket, clerk to keep and what to contain, 
 93. 
Docket, deposited where on vacancy and before suc- 
cessor appoin ted, 
 915. 
Docket, entries in time of making, 
 912. 
Docket, entries in, force and effect of, 
 93. 
Docket, entries prima facie evidence, 
 912. 
Docket, how kept, 
 93. 
Docket, index to docket must be kept, 
 913. 
Docket, index to, how kept, 
 913. 
Docket, to contain what, 

 911, 913. 
Docket must be delivered to successor or county clerk, 

 914. 
Docket of predecessor, process or execution on, 
 916. 
Filing papers and pleadings, 
 89. · 
Min utes of proceedings, justice shan take and certify 
to clerk, 
 93. 
Papers to be kept as public records, 
 914. 
Record of proceedings kept in clerk's office, 
 89. 
Transcript of entries in docket prima facie evidence, 

 912. 


XI. Compromise; dismissal. 
Compromise, effect of accepting offer to, 
 895. 
Compromise, effect of refusing offer to, 
 895. . 
Dismissal of action without prejudice, 
 890. 
Dismissal, actions may be dismissed when, 
 890. 
Dismissal) voluntary, 
 890. 
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XII. Place of trial. 
Changing, affida vits, 
 833. 
Changing, because of interest, 
 90. 
Changing, can be changed but once, 
 834- 
Changing, for disqualification, 
 833. 
Changing, grounds for, 
 833. 
Changing, notice of trial, 
 836. 
Changing, proceedings after, 
 836. 
Changing, to what court cause may be tran
ferred, 

 835. 
Changing, transmitting papers, 
 836. 
Claim and delivery, where to be brought, 
 832. 
Generally, 
 832. 
In what township or city, 
 832. 
Nonresident, action against, to be commenced where, 

 832. 
Replevin, action in, to be commenced where, 
 832. 
Township or city, action may be commenced in what, 

 832. 
Transfer of proceedings, 
 90. 
Transfer to superior court, in what cases required, 

 838. 
Transfer to superior court, proceedings on, 
 838. 


XIII. Continuance. 
Continuance, admission of evidence, effect of, 
 876. 
Continuance, affidavit and showing necessary, 
 876. 
Continuance, depositions of witnesses present, 
 876. 
Continuance, grounds of, 
 876. 
Continuance, length of, 
 876. 
Continuance, length of where granted on court's own 
motion, 
 874. 
Continuance for more than ten days unless upon un- 
dertaking not gran ted, 
 877. 
Continuance, where defendant under arrest, 
 876. 
Deposition of witness, on postponement of trial, 
 876. 
Trial, adjournment, 
 873. 
Trial, court may postpone of own motion, when, 
 874. 
Trial, postponement by consent of parties, 
 875. 
Trial, postponement by court of own motion, grounds 
for, 
 874. 
Trial, postponement, deposition of witness, 
 876. 
Trial, postponement for amendment of pleadings, 

 874. 
Trial, postponement for want of testimony, 
 876. 
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Trial, postponement for want of testimony, affidavit as 
to evidence, 
 876. 
Trial, postponement for want of testimony, when de- 
nied, 
 876. 
Trial, postponement upon application of arrested 
party, undertaking, 
 876. 
Trial, postponement upon application of party, grounds 
for, 
 876. 
Trial, postponement upon appilcation of party, how 
o btained, 
 876. 
Trial, postponement upon application of party under 
arrest, 
 876. . 
Trial, postponement when jury demanded, fi 874. 
XIV. Trial; practice; rules; issues. 
Evidence not admissib]e, upon what questions, 
 838. 
Hearing, date of to be entered in docket, 
 850. 
Hearing, fixing day of, 
 850. 
Hearing, notice of to be given, 
 850. 
Hearing, notice of, form oi, 
 850. 
Hearing, notice of, date of mailing to be entered In 
docket, 
 850. 
Hearing, notice of, service of, 
 850. 
Hearing, notice of, returning and filing, 
 850. 
Issues classified, 
 878. 
Issues defined, 
 878. 
Issues, how arise, 
 878. 
Issue of fact, how raised, 
 880. 
Issue of law, how raised, 
 879. 
Issue of fact by jury, unless waived, 
 882. 
Issue of law triable by court, 
 880. 
Notice of trial, form and service, 
 850. 
Notice of trial, return and entry of, 
 850. 
One hour in which to appear after time fixed in notice, 

 850. 
Practice and rules, 

 93, 95. 
Practice and rules, limitation on, 
 95. 
Rules, when to go into effect, 
 95. 
Trial may proceed when party fails to appear, 
 884. 
Trial must commence within hour, 
 873. 
Trial, notice of, form and service thereof, 
 850. 
Trial, notice of, when change of venue, 
 836. 
Trial, time when must be commenced, 
 873. 
XV. Appearance; appearance by guardian. 
Appearance, failure of, trial may proceed on, 
 884. 
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Appearance, hour for, 
 850. 
Appearance, fixing time for trial, I 850. 
Appearance, parties entitled to one hour for, I 850. 
Appearance of defendant, time .for, I 845. 
Appearance, voluntary, place of trial, 
 832. 
Guardian ad litem, how appointed for defendant, 1M3. 
Guardian ad litem, how appointed for plaintiff, I 843. 
Guardian may appear for infant or lunat1
 I 843. 
Infant may, appear by guardian, 
 843. 
Insane person may appear by guardian, I 843. 
Parties may appear in person or by attorney, I 8U. 


XVI. Jury. 
Docket must contain names of jury, anp demand tor, 

 911. 
Impaneling, manner of, 

 250, 251. 
Jurors, challenges, peremptory or for cause, t 885. 
Jurors, challenges, three peremptory allowed, fi 885. 
Jurors, challenges for cause to be tried by justice, 
I 885. 
Jurors, challenge for cause, grounds for, I 885. 
Jurors, how summoned, 
I 230, 231. 
List of jurors summoned to be called, I 250. 
Manner of impaneling, 
 251. 
Names to be drawn from box, I 250. 
Names to be written on slips, and folded and placed 
in box, I 250. 
Proceedings in forming, I 250. 
Summoning of, officer's return, I 23
. 
Waived by consent, I 883. 
Waived by failure to appear, 
 883. 
Waived by failure to demand, I 883. 
Waived, how, 
 883. 
XVII. Contempt. 
Conviction mnst be entered in docket, I 910. 
Disobedience to order or process, 
 906. 
Disorderly conduct, 
 906. 
Fine or imprisonment for, 
 909. 
In presence of justice, proceedings fOT, I 907. 
In presence of justice, punished summarily, 
 907. 
In what cases justice may punish for, 
 906. 
Not in presence of justice, proceedings for, i 908. 
Punishment for, 
 909. 
Rescuing person or property,_ I 906. 
Code Civil Proc.
1 
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What acts are, 
 906. 
Witnesses, disobedience by, 
 906. 


XVIII. Particular actions in. 
Account, action on, exhibition and inspection of, I 886. 
Account, action on, furnishing copy, 
 886. 
Bill of particulars, 
 454. 
Claim and delivery in, code sections applicable, 
 870. 
Genuineness of instrument sued on, admitted, when, 

 887. 
Joint obligation, action on, service outside of county, 

 848. 
Mandamus, cannot issue, 
 1085. 
Replevin, 
 870. 
Written instruments, action on, exhibition and inspec- 
tion, i 886. 
Written instruments, action on, furnishing copy, I 886. 


XIX. Verdict. 
Docket must contain, 
 911. 
Judgment on, to be entered at once, I 891. 


xx. Judgments. 
Abstract, filing in county of defendant's residence, 

 905. 
Abstract of judgment, filing and docketing in superior 
court, 
 898. 
Abstract of judgment, form of, fi 897. 
Abstract of judgment must be recorded to create lien 
on lands, 
 900. 
By default, amount of, 
 871. 
By default, proceedings on, 
 871. 
By default, relief from, time to apply, 
 859. 
By default, relief for mistake, surprise, neglect, 
 859. 
By default, relief from, affidavit, 
 859. 
By default, when defendant fails to answer amended 
èomplaint, 
 872. 
By default, when demurrer to answer sustained, 
 872. 
By default, when demurrer to complaint overruled, 

 872. 
By default, when rendered, 
 871. 
Confession of judgment, 

 112, 1135. 
Confession of judgment, costs, 
 1135. 
Confessif'n of judgment, statement of defendant, filing, 
I 1135. 
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Confession of, may be entered in any court, 
 889. 
Docket must contain, 
 911. 
Docketing in superior court, effect of, 
 899. 
Entry of, when defendant subject to arrest, 
 893. 
How proved in another state, 

 1921, 1922. 
Lien of judgment on lands, 
 900. 
Lien of, extends ho"r long, 
 900. 
Lien on lands, not unless abstract of recorded, 
 900. 
Must be entered, at close of trial, 
 892. 
Of dismissal, when action in wrong jurisdiction, 
 890. 
Of dismissal without prejudice, in what cases entered, 

 890. 
Remitting amount in 
xcess of jurisdiction, 
 894. 
Upon verdict, to be entered at once, 
 891. 


XX I. Executions. 
Alias, 
 903. 
Blanks must be filled, 
 920. 
Contents of, 
 902. 
Docket must contain statements relating to, 
 911. 
Docketing judgment in superior court, execution, 
 899. 
Duty of officer receiving, 
 904. 
In another county, 
 905. 
May issue within five years, 
 901. 
New county, justice may issue execution on docket of 
predecessor, 
 916. 
On judgment docketed in superior rourt, 
 899. 
Proceedings supplementary to, 
 905. 
Renewal of, 
 903. 
'Supplementary proceedings. 

 714-721. 
Time to issue, 
 901. 
To be issued ,vitbout blanks, 
 920. 
To contain statement of what, 
 902. 
To whom directed, 
 902. 
Upon docket of preceding justice, 
 916. 
Who may issue, 
 901. 


XXII. Costs; fees; undertakings. 
Costs, in case compromise offered before trial 
 895. 
Costs, prevailing party entitled to, 
 924. ' 
Costs, security may be required for, 
 923. 
Costs included in judgment, 
 896. 
Deposit instead of undertaking, 
 926. 
Fees, col1ection and report of, 
 103. 
Fees, inability to pay, 
 91. 
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Fees, judgment not to be rendered until paid, 
 91. 
Fees, payment in advance, 
 91. 
Fees, payment in advance, when excused, 
 91. 
Fees for issuance and service of process, 
 91. 
Secw-ity for costs, justice may require, 
 923. 
Undertaking, deposit in lieu of, 
 926. 


XXIII. Appeals. 
Certificates, transcripts and other papers, 
 92. 
Docket to contain what, 
 911. 
How taken, 
 92. 
Notice, filing of, 
 92. 
Papers to be filed, 
 92. 
Staten1ents, who to settle, 
 '92. 
Superio"r court, from matter taken to, time for, 
 939. 
Superior court, proceedings brought into, appealability, 

 963. 
Sureties, justication of, 
 92. 
To superior court, 
 
 974-980. 
To supreme court, 
 964. 
Transcripts in cases certified to superior court, 

 92, 
838. 


JUSTICES OF SUPREME COURT: See Supreme Court 
Justices. 


JUSTIFICATION O"F SURETY: 'See Surety. 


JUVENILE OFFENDERS, probationary treatment of ju- 
· venile offenders, 
 131. 
Probation officer, appointment of, 
 131. 
Probation officer, powers and duties of, 
 131. 
Probation officer, receives no compensation, 
 131. 
See Pro ba tion Officers. 


KNOWLEDGE OF THE COURT: See Judicial Notice. 


LABORERS, liens of, i 1183. 
'See Liens. 


... 


LA K E, boundary, 
 2077. 
Venue of action for offense on lake situated in several 
counties, 
 393. . . 
LANDLORD AND TENANT, adverse possession between, 
I 326. 
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Assigning or subletting, effect of, 
 1161. 
Breach of covenants by tenant, other Interested parties 
may perform, 
 1161. 
Forcible entry, 
 1159. See Forcible Entry and De- 
tainer. 
Forfeiture of lease, 
 1161. 
Forfeiture of lease, proceedings for relief against, 

 1179. 
Forfeiture of lease, who may apply for relief against, 

 1179. 
Holding over, 
 1161. 
Holding over of agricultural lands, effect of, 
 1161. 
Joinder of landlord as party defendant, 
 379. 
Lease of estate of decedent, 

 1577, 1579. 
Lease not exceeding a year, writing not necessary, 

 1971. . 
Leasing a.greement for longer than a year, 
 1973. 
Notice to tenant of breach of covenants, and service 
thereof, 

 1161, 1162. 
Notice to tenant that rent is due. and service thereof, 

 1161, 1162. 
Presumption as to tenant's possession, 
 326. 
Receipt for payment of rent as evidence, 
 1963. 
Rents: See Rents. 
Subletting terminates tenancy, 
 1161. 
Subtenant may perform conditions and eovenants, 

 1161. 
Subtenant, rights of landlord against, 
 1161. 
Tenancy at will to be terminated by notice, g 1161. 
Tenant cannot deny title of landlord, 
 1962. 
Tenant holding over, rights of, 
 1161. 
Unlawful detainer, 'who guilty of, 
 1161. 
Unlawful detainer, who not guilty of, 
 1161. 
Unlawful detainer by subtenant, 
 1161. 
Unlawful detainer, 
 1160. See Forclble Entry and De- 
tainer. 
Waste, com.mitting, terminates lease, 
 1161. 
Waste, rights where tenant commits, 
 1161. 
LANGUAGE, instrument in foreign, expert may testify, 

 1863. 
LARCENY, petit, justice has jurisdiction of, 1115. 
LAW: See Code; statutes. 
Binding on all tribunals, 
 2103. 
Books containing, admissible in evidence, 
 1900. 



, 
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LA W-:-LEGlSLATUR.E. 


Conclusions of, erroneous, vacation of judgment, I 663. 
Conclusions of: See Conclusions of Law; Findings. 
Constitution anü statutes, 
 1897. 
Foreign, how proved, 
 1901. 
Foreign law, or laws of sister state, how proved, 
 1902. 
How authenticated, 
 1901. 
Issues of, 

 588-59
. See Issues. 
Issues of, by whom tried, 
 592. 
Issue of, to be first disposed of, 
 592. 
Oral evidence of foreign la ws, 
 1902. 
Organic law, defined, 
 1897. 
Public and private statutes defined, 
 1898. 
Questions of, for court, 
 2102. 
Questions of, what are, 
 2102. 
Recitals in statutes, how far evidence, 
 1903. 
Sister state, of, how proved, 

 1900-1902. 
Statutes, what are, 
 1897. 
Unwritten, defined, 
 1899. 
Unwritten, of anotber state or county, how proven, 

 1902. 
Written and unwritten, 
 1895. 
Written law defined, 
 1896. 
Written, where contained, 
 1897. 
LAW BOO K, presumed correct, 
 1900. 
LEASE: 'See Landlord and Tenant; Rents. 
Agreement for longer than a year, 
 1973. 
Decedent's estate, of, 

 1577, 1579. 
Term not exceeding a year, writing not neeessary, 

 1971. 
LEASEHOLD, when subject to redemption after sale on 
execution, 
 700. 
Execution, sale on, of lease of less than two ;years, 
absolute,. 
 700. 
LEGACY: 'See Wills, III. 
Contribution among legatees, 
 1564. 
Liability for debts, 
 1563. 
Need not be paid until court orders, 
 1646. 
Order for payment of, 
 1651. 
Petition for, in giving bond, 
 1658. 
Probate of will, legatee may petition for, 
 1299. 
Specific, how far exempt from liability for debts, 
 1563. 
LEGISLA TU RE. Continuance because of attendance ot 
party, witness or attorney on legislature, i 595. 
Extension of time during attendance, ä 1054, 



LEGISLA TURE- LIEN. 


111 


Impeachment, 6
 36-39. See Impeachment. 
Proceedings of, how prove-d, 
 1918. 
LEGITI MACY, presumption of, fi
 1962, 1963. 
LETTER OF ATTORNEY: Bee Power of Attorney. 
LETTERS. If letter admItted, answer admissible I 1854. 
Presumption that letters mailed were -received, 
 1963. 
LETTERS PATENT: See Patent. 
LIBEL, answer, 
 461. 
Complaint, 
 460_ 
Justification, 
 461. 
Limitation of action for, 
 340. 
Mitigating circumstances, evidence of, a 461. 
Pleading in actions fOf, 

 460, 461. 
pndertaking for costs in, p. 778, Stats. 
LIBRARY, exempt from execution, fi 690. 
LICENSE, attorney's, 

 277-281. 
Jurisdiction of justice's court of suits tor collection of, 
fi 103. 
LIE N: See Mechanics' Liens. 
Action to foreclose, on realty, where brought, fi 3
2. 
Appeal lies from interlocutory judgment in action to 
redeem, 
 963. . 
Arising from acts done to prevent cruelty to animals, 
how enforced, 
 1208. 
Arising from acts done to prevent cruelty to ani.mals, 
sale and disposition of proceeds, 
 1208. 
Attachment, ceases when judgment stayed on appeal, 

 671. 
Costs, when claim for wages disputed, 
 1207. 
Death, judgment after, not a lien, 
 669. 
Defendant's, in partition, pleading, 
 758. 
Definition of, 
 1180. 
Interlocutory judgment in action to redeem, time for, 
fi 939. 
Juðgment in another county, when transcript filed 
there, 
 674. 
Judgment, when begins and when expires, G 671. 
Judgment after death, not to be a, 
 669. 
Justice's judgment a lien on realty, when, 
 900. 
Justice's court; action to enforce, in, 
 113. 
Mechanic's, 

 1183-1203. See l\fechanics' Liens. 
Priority of mechanic!s, 
 1186. 
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LIEN-LIMITATION OF ACTION. 


Realty, action to enforce lien against, to be brought in 
county where land is, 
 78. 
Redemption from, procedure, 
 705. . 
Redemption from, note of record, to be produced, I 705. 
Redemptioner must pay, what, 

 702, 703. 
Sale of decedent's encumbered land, 
I 1569, 1670. 
Vessels, on, fi 813. 
Wages, for, preferred on assignment for creditors, 

 1204. 
Wages, notice of claim -for, on attachment, fi 1206. 
Wages, for, attachment or execution, claim disputed, 
A 1206. 
Wages, for, dispute of clai.m, costs, 

 1206, 1207. 
Wages, for, distribution of proceeds when entire claims 
cannot be paid, fi 1208. 
Wages, for, priority against estate of decedent, 
 1205. 
Wages, notice of claim for, on execution, I 1206. 
LIFE ESTATE, disposition of, on owner's death, I 1723. 
Action to terminate, 
 1728. 
Settin.g off in partition, A 770. 
Waste, liabillty of tenant for, fi 782. 
LIMITATION OF ACTION, absence from state, how affects 
running of statute, 
 351. 
Accounts, 
 844. 
Acknowledgment must be in writing, A 360. 
Action already commenced not affected by statute, 
A 362. 
Action barred before code takes effect, 
 862. 
Action barred by foreign statute, 
 361. 
Action barred, not affected by statute, 
 362. 
Action can only be commenced within times pre- 
seribed in codes, 
 312. 
Action commenced before code takes effect, 
 862. 
"Action" includes special proceeding, 
 363. 
Actions other than f.or recovery of realty, limitations 
generally, g 335. 
Administrators or executors, actions by and against, 

 353. 
Administration, time for, fixed by will, continuation of, 

 1670. 
Aliens, concerning, 
 354. 
Appeal, time for taking, 
 939. 
Assaul t, for, fi 840. 
Assessment, action to recover stock sold for, 0 341. 
Assessment for local improvement, contest of. I 349. 
Bail bond, 
 340. 
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Banks for deposit, against, 
 348. 
Bank, payment of forged or raised creek, G 340. 
Battery, 
 340. 
Burden of proving action is barre-d, 
 458. 
Check, payment of forged or raised, fi 340. 
City, action a.gainst for damages by mob or riot, A 840. 
Claim and delivery, 
 338. 
Code, actions can only be commenced within times 
prescribed in, 
 312._ 
Code, effect of, on existing statute, 
 9. 
Conflict of laws, 
 361. 
Constable, against, 
 339. 
Contest of probate, 
 1333. 
Con test of will after pro ba te, fi 1827. 
Contract executed out of state, 
 339. 
Contract executed within state, 
 337. 
Contract not founded upon instrument in writIng, a 839. 
Coroner, against, 
 339. 
Corporation, action to recover stock sold for delinquent 
assessment, 
 341. 
County, on claim against, rejected by supervisors, I 842. 
Current account, 
 S44. 
Damages for death, 
 340. 
Death, for, A 340. 
Death of party, action by or against representative, 
Aä 353, 356. 
Death of party, effect of, 

 353, 355. 
Decedent's estate, claims against barred, not to be 
allowed, 
 1499. 
Decedent's estate, rejected claim, action within what 
time to be brought, 
 1498. 
Decedent's estate, time in which claims against must 
be presented, 

 1493, 1496. 
Decedent's estate, vacancy in administration not in- 
cluded in limitations, 
 1501. 
Decedent's estate, vacating sale of, 

 1673, 167.. 
Deposits in bank, I 348. 
Detinue of, I 838. 
Directors, for penalty or forfeiture, agaInst, I 859. 
Disabilities, effect of two or more, I 368. 
Disabilities affecting operation of statute, 

 328, 852, 
1272, 1574, .1805, 1806. 
Disabilities, injunction staying action, effect of, 
 356. 
Disabilities, statutory prohibition of actIon, effect of, 

 356. 
DisabUl ties, vacancy In administration, I 1501. 


, 
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LIMITATION OF ACTION. 


Disability must exist when action accrues, I 357. 
Entry on land, within what time must be made, I 320. 
Escape, of action for, fi
 339, 340. 
Escheated estates, time within which claim may be 
made to, 
 1272. 
Estate of decedent, statute does not run pending set- 
tlement of, 
 1569. 
Execution, time to issue, 

 681, 685. 
Execu tion from justice's court, time to issue, I 901. 
Execution, nonpayment of money collected on, I 339. 
Execution on barred judgment, 
 685. 
Executor, sales by, limitation of actions to set aside, 


 1573, 1574. 
Extension of time, in general, 
 1054- 
False imprisonment, for, 
 340. 
Foreign statute, bar of, 
 361. 
Forfeiture, for, 

 338, 340, 359. 
Fraud, how affects, 

 338, 1573. 
Guardian's bond, on, 
 1805. 
Guardian's sale, order for, 
 1790. 
Guardian's bond, on, 
 1805. 
Guardian's sale, order for, 
 1790. 
Guardian's sale, recovery of property sold, I 1806. 
Imprisonment, effect on, 

 328, 352. 
In general, 
 312. 
Injunction 'staying commencement of action, effect of, 

 356. 
Infant, concerning, 
fi 328, 352, 127
. 
Insanity, 

 328, 352. 
Judgments, 
 336. 
Judgment barred by, execution on, 
 685. 
Judgment of federal court, 
 336. 
Landlord and tenant, relation of, as affecting, G 326. 
Libel, for, 
 340. 
Liens on vessels, 
 813. 
Loan society, against, 
 348. 
Lunatic, concerning, 

 328, 352, 127%. 
Married women, 

 352, 1272. 
Mechanic's lien, time of continuance, 0 1190. 
Mistake, how affects, 
 338. 
Mob or riot, for, against municipality, 
 340. 
Mutual account, on, 
 344. 
Negligence, damages for death caused by, I 340. 
New promise must be in writing, 
 360. . 
Officer, against, 
 339. 
Officer, for escape, against, 

 339, 340. 
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Officer, for money collected upon execution, against, 
I 339. 
Officer for seizing goods for taxes, against, 
 341. 
Officer in relation to property seized, 
 iS41. 
Officer de facto, 
 341. 
Open account, 
 344. 
Patent to land, 

 316, 317. 
Patentee of state, by, 

 316, 317. 
Patentee of state, by, void patent, 
 317. 
Penalty for, 

 338, 340, 359. 
Personal actions, limitations in, generally, 
 335. 
Personal property, action for detaining or injurtntl, 
f 338. 
Pleading the statute, how done, 
 458. 
Prisoner, concerning, 

 328, 352. 
Probate of nuncupative will, 
 1344. 
Prohibition of action.. effect of. 
 356. 
Qui tam action, 
 340. 
.Real property, action by grantee of state, 
 316. 
Real property, action by state, 

 315, 317. 
Real property, actions other than for recover, 
 
limitations generally, 
 335.. 
Real property, action to redeem mortgage, 

 84ß, 347. 
Real property, disabilities excluded from time t\3 com- 
mence actions, 
 328. 
Real property, entry on, action must be brought within 
one year thereafter, 
 320. 
Real property, entry on, n1ust be made within five 
years, 
 320. 
Real property, mesne profits of., 
 3
6. 
Real property, occupation deemed under legal title 
unless adverse, 
 321. 
Real property. occupation under written instrument 
or judgment, when adverse, 

 
22. 323. 
Real property, payment of taxe
, 
 325. 
Real property. possession not under instrument extends 
how far, 
 324. 
Real property, posseRsÌon of part, whether possession 
of whole, 

 3
2, 323. 
R
.-aJ property, posses!ìÌon, presumption as to, 
 321. 
Real property, right of possession not affected by 
descent cast. 
 327. 
Real property, sf'isin, TIf'cessary to maintain or defend 
action, 

 318, 319. 
Real property, seisin, within five years, 

 318, 319. 
Real property, seisin, rents, 
 319. 


. 
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LIMJTATION OF ACTION. 


Real property, trespass on, 
 338. 
Real property, what constitutes adverse possession 
under claim of title not written, 
 325. 
Real property, ,vhat constitutes adverse possession 
under written instrument or judgment, 
 323. 
Redemption, for, 
 346. 
Redemption, when two or more mortgages, 
 347. 
Relief not otherwise provided for, 
 343. 
Rents, what seisin necessary in action or defense aris- 
ing out of, 
 319. 
Replevin, in, 
 338. 
Retroactive, statute is not, 
 362. 
Reversal of judgment, effect of, 
 355. 
Reversal, on appeal, time for new action, I 355. 
Revival of debt, 
 360. 
Riot, for, 
 340. 
Savings bank, against, 
 348. 
Seduction, for, 
 340. 
Seisin, within five years, 

 318, 319. 
Sheriff, against, 

 339, 340, 341. 
Sister state, limitation laws of, fi 361. 
Slander, for. 
 340. 
Special proceeding included under "action," I 363. 
State, by, for penalty or forfeiture, 
 340. 
State, by, respecting real property, 
 315. 
State, by, respecting real property, void patent, I 317. 
State, for hospital due, 
 345. 
State, in actions generally, 
 345. 
State, in name of, or for benefit of. 
 345. 
State, on contract executed out of, 
 339. 
State, on contract executed within, I 337. 
Statute, liability created bY, 
 338. 
Statutory action, 
 340. 
Statutory penalty or forfeiture, 
 340. 
Stock sold for delinquent assessment, 
 341. 
Stockholders for penalty or forfeiture, against, 
 359. 
Summons, for issue and return of, 
 581. 
Taxes, for seizing goods for, 
 341. 
Time within which an act is to be done may be ex- 
tended, 
 1054. 
Trespass on land, for, 
 338. 
Trespass to personalty, for, 
 338. 
Trover, for, 
 338. . 
Trost company for deposit, against, 
 348. 
Trust3, implied, 
 1972. 
Undertaking ìn criminal action, on, g. 340. 
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Unwritten obligation, on, 
 339. 
War, effect of, on running of statute, 
 354. 
What law governs, 
 362. 
When action is commenced, 
 350. 
Where not otherwise specified, 
 343. 
Will and probate contests, 

 1327, 1333. 
Writing executed in this state, 
 337. 
Writing executed out of state, 
 339. 
Written obligation or liability, 
 337. 


LIS PENDENS, filing of, 
 409. 
Filing of in suit to quiet title, I 749. 
Partition, in, 
 755. 
Plaintiff in partition to record 'notice of, 
 755. 


LOAN SOCI ETY, limitation of actions against, 
 348. 
LOS ANGELES COUNTY. Number of superior judges, 

 66. 
Acts increasing number of superior judges in, p. 765, 
8ta ts. 


LOST, papers, how supplied, I 1045. 
Summons, issuance of alias, 
 408. 
Vouchers, proof of payment, 
 1631. 
Wills, probate of: See Wills, XI. 
Writing, how proved, 
 1855. 
Writings, evidence as to, 
 1937. 
LOT, mechanic's lien on, 
 1191. 


... 


LOW-WATER MARK, boundary, 
 2077. 


LUNATIC: See Insane Persons. 


MAIL, notice by, time for when served by, 
 1005. 
MAIL CARRIER, exempt from jury duty, 
 200. 
MAINTENANCE of children, sole trade liablè for, I 1820. 
Of ward, 

 1757, 1770, 1779. 
MAGISTRATE, contempt by, 
 1209. 
Courts open any day to exercise power of, in criminal 
action, 
 134. 
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MAJORITY-MANDAMUS. 


MAJORITY. Executors, majority, acts of, valid, A 1355. 
. May act, 
 15. 
Service of mandamus upon majority of board, I 1096. 
MALICIOUS MISCH I EF, justice's court has jurisdiction 
over, 
 115. 
MALICIOUS PROSECUTION. Joinder of actions, I 427. 


MANDAMUS, adverse party may answer under oath, how, 

 1089. 
Alternative, requisites of, and what to state, 

 1087, 
1088. 
Alternative or peremptory, 
 1087. 
Alternative, will issue, if no notice, 
 1().88. 
Answer, countervailing by proof, 
 1091. 
Answer, proceedings if none made, 
 1094. 
Answer, proceedings if raises only immaterial issu
 

 1094. 
Answer, proceedings if raise! only question of law, 

 1094. 
Appeals, code sections relating to, apply to, I 1110. 
Chambers, supreme court justice not to grant at, 
fi 165. 
Code sections which apply to, 
 1109. 
Costs, 
 1095. 
Costs and damages, execution may issue for, I 1095. 
Damages, 

 1090, 1095. 
Default, writ not granted by, I 1088. 
Defined, 
 1084. 
Demurrer to answer, 
 1091. 
Disobedience to, punishment for, 
 1097. 
Hearing, 
 1093. 
Hearing may be at any time, 
 1108. 
In what cases may issue, 

 1085, 1086. 
Judgment for applicant, proceédings on, 
 1095. 
Jury trial, 
 1090. 
Jury, directing assessment of damages by, 
 1090. 
Jury, order for, what to state, 
 1090. 
May issue on affidavit, 
 1086. 
New trials, code sections relating to, apply, I 1110. 
New trial, motion for, where made, 
 1092. 
Notice of application, 
 1088. 
Notice, necessary to issue of peremptory writ., I 1088 
Penalty for disobeying, 
 1097. 
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m 


Peremptory, requisites of and what to state, 
 1087. 
Peremptory or alternative, 

 1087, 1088. 
Peremptory, to be issued without delay on judgment 
for applicant, 
 1095. 
Peremptory will not issue, if no notice, 
 1088. 
Postponement in, 
 1090. 
Return and hearing may be at any time, 
 1108. 
Return of, answer of adverse party, 
 1089. 
Service of writ, manner of, 
 1096. 
Service upon majority of board, effect of, 
 1096. 
Superior court or judge may issue, 
 76. 
Supreme court may issue, 
 51. 
Supreme court justice may not grant at chambers, 
fi 165. 
To whom will issue, 
 1085. 
Transmission of verdict to court where motion pend- 
ing, 
 1093. 
Trial, 

 1090-1095. 
Verdict to be transmitted to court, 
 1093. 
What courts may issue 

 51, 1085. 
When may issue, 

 1085, 1086. 
MAP, boundaries, 
 2077. 
Evidence, as, 
 1936. 
MARINERS: 'See Shipping. 
MARITIME LAW: See'Shippin,;. 


MARK, included in signature or subscription, 
 17. 
Signature by, to be witnessed by two persons, 
 17. 
MARRIAGE: See Divorce; Husband and 
ife; Married 
Woman. 
Affinity, meaning of, 
 17. 
Agreement of, statute of frauds, 
 1973. 
Agreement upon consideration of, 
 1973. 
Breach of promise, private sittings, 
 125. 
Declarations of decedent relating to, 
 1870. 
Guardian's, does not end authority, 
 1751. 
Guardianship terminated by marriage of ward, 
 1753. 
Limitation of actions, 

 328, 352. 
No defense in action of unlawful detainer, I 1164. 
Presumption of from cohabitation, 
 1963. 
Ward's, effect of, 
 1802. 
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MARRIED WOMAN-MECHANIC'S LIEN. 


MARRI ED WOMAN: See Husband and Wife; Marriage. 
Actions by or against, husband when to be joined, 

 370. 
Administratrix, 
 1370. 
Escheated estate, limitation of action to recover, 

 1272. 
Execu trix, 
 1352. 
Injunction by, undertaking, 
 529. 
Limitation Of actions in cases of, 
 352. 
May defend action against herself and husband, I 371. 
May sue or .be sued alone,. when, 
 370. 
Sole trader, 

 1811-1821. See Sole Trader. 
Unlawful detainer, coverture no defense, 
 1164- 
Unlawful detainer, execution, enforcement of, 
 1164- 
Wife as party, husband when to be joined, 
 370. 
Witness against husband, I 1881. 
MASCULINE includes feminine, etc., 
 17. 
MASTER AND SERVANT. Claims for wages preferred on 
assignment, 
 1204. 
Death of employer, wages a preferred claim, A 1205. 
Relation of, disqualifies referee, I 641. 


MATERIAL OBJECTS, evidence, 
I 1827, 1954. 
Jury may be taken to view the premises, 
 610. 


MA VOR, judge or justice, not to act as, in cities over 10,. 
000, p. 763, Stats. 


MECHANIC'S LIEN, abandonment or failure of contractor, 
effect of, 
 1200. 
Acceptance. of building. 
 1187. 
Action on, owner may deduct amount of Judgment and 
costs, 
 1193. 
Action on, payment withheld, pending, 
 1193. 
Action on, recovery by owner against contractor, 

 1193. 
Action, personal, right to maintain not affected by, 

 1197. 
Agent, work done at instance of, 
 1183. 
Agent of owner, who held to be, 
 1183. 
Alteration of contract, effect of, 
 1184. 
Appeal, 
 1199. 
Attorney's fees, 
 1195. 
Bond of contractor, action 'Vn, 
 1203. 
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Bond of contractor, requisites of, 
 1203. 
Bond, terms of,. 
 1203. 
Bond of contractor, effect of noncompliance with 
statute, 
 1203. 
Bond of contractor to be filed, 
 1203. 
Bond, failure to file, effect of, 
 1203. 
Cessation of work, effect of, 
 1187. 
City and town lots, on, 
 1191. 
Claim of, fees for recording, 
 1189. 
Claim of, requisites, 
 1187. 
Claim of, time for recording, 
 1187. 
Claim of, to be filed in recorder's office, 
 1187. 
Claim of, to be recorded, 
 1189. 
. Claims, record of, index of, 
 1189. 
Completion of contract, what deemed to be, 
 1187. 
Consolidating actions, 
 1195. 
Contract, requisites of, 
 1183. 
Contract, when must be written, 
 1183. 
Contract price, mode of payment, 
 1184. 
Contract price, counterclaim and setoff, 
 1184. 
Contract price, time of paymen t, 
 1184. 
Contract to be filed in county, 
 1183. 
Contractor's, 
 1183. 
Contractor, measure of recovery by, 
 1193- 
Contractor to defend suits, 
 1193. 
Costs of suit, 

 1193, 1195. 
Counterclaim and setoff, 
 1184. 
Extends to entire contract price, when, 
 1183. 
Failure or abandonment by contractor, effect of, 
 1200. 
False claims, forfeiture, 
 1202. 
For what work may be had, 
 1183. 
Forfeiture of, by making false claims, 
 1202. 
Fraudulent contract between owner and contractor 
effect on liens of others, 
 1202. ' 
Grading street or lot, for, 
 1191. 
Imperfections, trivial, 
 1187. 
Improvements, notice that one is not liable for, 
 1192. 
Improving city lots, for, 
 1191. 
Improvement held constructed at instance of owner, 


 1192, 1202. 
Instance of owner, improvements held to be con- 
structed at, 

 1192, 1202. 
Instance of owner, what "\vork deemed done at, 
 1183. 
Interest in land subject to, 
 1185. 
Land subject to, 
 1185. 
Code Civil Proc.-6Z 
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Liens of others not to be impaired by contractor or 
owner, 
 1201. 
Lots, city lien for improving, 
 1191. 
l\'Iaterials not subject to attachment or execution, 

 1196. 
Measure of recovery by contractor, 
 1193. 
Mining claiIñ, on, 
 1183. 
New trial, 
 1199. 
Notice of completion, 
 1187. 
Notice of completion, effect of failure to record, i 1187. 
Notice of completion, fee for recording, 
 1187. 
Notice that not responsible for improvements, 
 1192. 
Notice of completion, time for recording, 
 1187. 
Notice of owner, to contain what, 
 1187. 
Notice to owner of labor done, duty to withhold pay. 
ment from contractor and others, 
 1184. 
Notice to owner of labor done, requisites of, 
 1184. 
Notice to owner of labor done, service of, 
 1184. 
On what structures may be had, 
 1183. 
Payment withheld pending action on lien, 
 1193. 
Personal action, right of not impaired by, 
 1197. 
Practice, rules of, 
 1198. 
Preference of, 
 1186. 
Priority of, court to declare, 
 1194. 
Priority over other liens and encumbrances, I 1186. 
Property subject to, 

 1183, 1185. 
Protection of owner, 
 1193. 
Rank of, court to declare. 
 1194. 
Recording of claims of, 
 1189. 
Recording of, fees for, 
 1189. 
Recovery of debt, lien does not impair right to pro- 
ceed for, 
 1197. 
Rules of practice governing, 
 1198. 
Sale of property, application of proceeds, 
 1194. 
Several properties, 011, amount due from each to be 
designaterl, 
 1188. 
Several properties. on, extent of, 
 1188. 
Time of continuance, 
 1190. 
Trivia] lmperfections, 
 1187. 
Waiver of claims, 
 120l. 
Who entitled to, 

 1183, 1191. 
MEMORANDUM of attached property, 

 545, 546
 
Of costs, to be furnished, 
 1033. 
Of costs, on appeal, S 1034. 



MERGER-M1SJOI
bER. 
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MERGER of civil and criminal remedies, 
 32. 
Written instrun1ent, merger of oral negotiations in, 

 1856. 


M ESN E PROFITS, limitation of actions for, 
 336. 


METES AND BOUNDS, description by, 
 455. 
MILITARY OFFICER exempt from jury duty, fi 200. 


M IN E R, what property of exempt, 
 690. 


M IN ES. Action to recover, survey of tunnels" shafts and 
drifts, 
 742. 
Eminent domain. 
 1238. 
Exemption of miner's property, 
 690. 
Local rules govern actions, 
 7 
8. 
Mechanics' liens on, 
 1183. 
Mining customs, proof of, in actions concerning min- 
ing claims, 
 748. 
Patent prima facie evidence of date of location stated, 

 1927. 
Summary sale of mines belonging to decedent, 

 1529- 
1533. See Estates of Decedents, XIII, 3. 
Survey, liability for injury done by, 743. 
Survey of, order for what to contain, and how served, 

 743. 
Use of public land for mining, effect on certificate. 
I 1925. 


MINISTER, affidavit, may take in foreign country, 
 2014. 
Exempt from jury duty, 
 200. 


MINOR: 'See Infant; Probation Officer. 


M I NUT ES of proceedings in justice's court, 
 93. 


MISCONDUCT OF JURY, ne"r trial for, 
 657. 


MISDEMEANOR. Failure of public administrator to ac- 
count, 
 1744. 
Jurisdiction of justices, 
 115. 
Number of trial jury, 
 194. 


MISJOINDER: See Parties; Pleading. 
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MISTAKE as ground for relief from default judgment in 
justice's court, 
 859. 
In pleading, amendment correcting, 
 473. 
Limitation of action, how affected by, 

 338, 1678. 
Parol evidence to 8how, in writing, 
 1856. 
Relief from, 
 1856. 
Relief from judgment on ground of, 
 473. 
MOB, 1imitation of action against municipality for, I 841). 


MON EY, specified kind of, in judgments, 
. 667. 


MONO COU NTY, acts increasing superior judges in, p. 765, 
Stats. 


MONTH means calendar month, I 17. 
MONUIVIENT as evidence, 
 1870. 
As landmark, 
 2077. 
-Boundaries, monum.ents as, 
 2077. 
MO RTGAG E, adverse possession, 
 346. 
Appeal lies from interlocutory judgment in action to 
redeem, 
 963. 
Chattel, foreclosure, bont} on appeal, 
 943. 
Conveyance, mortgage not deemed to be, whatever its 
terms, 
 774. 
Decedent, against, neAd not be presented, 
 1500. 
Decedent, against, effect of failure to present, 
 1500. 
Decedent, against, order of payment, 

 1643, 1644. 
Decedent's encumbered land, sale of, 

 1569, 1570. 
Decedent's estate, of, 

 1577, 1578. 
Fees in to be fixed by court in all cases, p. 780, Stats. 
Foreclosure of, 

 726-729. See Foreclosure. 
Foreclosure, action for must be brought where, 
 392. 
Foreclosure, appointment of receiver, 
 564. 
Foreclosure of chattel, bond on appeal, 
 943. 
Interlocutory judgment in action to redeem, time for 
appeal. 
 939. . 
Limitation of action to redeem, 
 346. 
Limitation of action to redeem, when two or more 
mortgages, 
 347. 
Priority of mechanic's lien, 
 1186. 
Pur<lhåse money in partition, mortgage for, fi 777. 
Redemption of part of premises, limitation of actions, 
C 347. 
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Redemption, note of record to be produced, I 705. 
'Satisfaction, form of, 
 675a. 
'Satisfaction, time of entry of, 
 675a. 
Satisfaction to be entered after sale, 
 675a. 


MOTH ER, administration by, 
 1365. 
Death of child, may sue for, fi 376. 
Guardianship by, 
 1751. 
Injury of child, may sue for, 
 376. 
Seduction, may sue for, 
 375. 
See Parent and Child. 


MOTIONS: See Order. 
Affidavit may be used on, 
 2009. 
Attachment, to discharge, 

 556, 557. 
Defined, 
 1003. 
Informality, refused for, second application, fi 182. 
Injunction, to vacate or modify, 
 532. 
Judgment, to vacate, 
 663. 
Notice af, time for, when served by mail, fi 1005. 
Notice of, time to be given, 
 1005. 
Postpone trial, to, for absence of testimony, 
 595. 
Reference ordered on, in what cases, 
 639. 
Special proceedjng, in, defined, 
 1064. 
Transfer of motion to another judge, 
 1064. 
Where to be made, 
 1004. 
MULTIPLICITY OF SUITS, injunction to prevent, 
 526. 
MUNICIPAL CORPORATION, action by, transfer of to 
another county, 
 394. 
Bond, need not give in action, 
 1058. 
Condemning lands of, under eminent domain, 
 1240. 
Cutting or injuring trees in, damages for, 
 733. 
Injunction by, undertaking not required, 
 529. 
Limitation of action to contest local assessment, 
 349. 
Limitation of action against, fûr damages by mob or 
riot, 
 340. 
1viechanics' liens on city lots, 
 1191. 
Ordinance, how pleaded in police court, 
 929. 
Partition of property included in site of, 
 763. 
Partition proceedings affpcting streets, 
 7C3. 
Right to take property for street not affected by code, 

 1263. 
Service of summons on, 
 411. 
Venue of actions against, 
 394. 
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MUNICIPAL COURT OF APPEALS. 


MUNICIPAL COURT OF APPEALS. Transfer of books, 
papers and actions to superior court, 
 79. 


MUNICIPAL CRIMINAL COURT. Transfer of books, pa. 
pers and action8 to superior court, 
 79. 


N A ME, annual return of changes of names t.o be made to 
secretary of state, 
 1279. 
Banking corporation not to use name of friendly so- 
ciety, 
 1276. 
Change, jurisdiction to, 
 1275. 
Change of, application for, how made, 
 1276. 
Change of, application for, hearing, 
 1278. 
Change of, application for, ,vhat to contain, 
 1276. 
Change of, application for, ,vho may make, 
 1276. 
Change of, certificate by secretary of state on applica- 
tion by corporation, 
 1278. 
Change of, corporate, petition for, 
 1276. 
Change of, judgment on application, 
 1278. 
Change of, minors, .who to apply for, 
 1276. 
Change of, order to show cause, what to state, 
 1277. 
Change of, order to show cause, publishing and posting, 

 1277. 
Change of, order to show cause, proof of publishing or 
posting, 
 1277. 
Change of, objections to, 
 1278. 
Change of, petition for, 
 1276. 
Change of, petition for, posting of, 
 1277. 
Change of, petition for, publication of, 
 1277. 
Change of, proceedings, 
 1276. 
Change of, proof of pUblication of petition, 
 1277. 
Changes of, returns of to be published, 
 1279. 
Complaint must contain, 
 426. 
Corporate, change of, 
 1276. 
Fictitious, suing party by, 
 474. 
Presumption of identity from identity of name, fi 1968. 
Publication of changes of, 
 '1279. 
Summons must contain, 
 407. 
Verdict, each juror's must be entered, 
 628. 
NATIONAL GUARD, members of, exempt from jury duty, 
A 200. 


NATU RALIZATION, superior courts have power" of, 
 76. 


NAVIGABLE WATERS as boundaries, 
 2077. 
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NE EXEAT abolished, 
 478. 
NEGLIGENCE causing death, who may sue for, 

 376, 377. 
Damages for death, 
 377. 
Excusable, as ground for relief from default in jus- 
tice's court, 
 859. 
Limitation of action for damages for death caused by, 

 340. 
Relief fro.m ju'dgment on ground of excusable, 
 473. 
See Death; Wrongful Death. 
NEGOTIABLE INSTRÚf\1ENT, dishonor, notice of, 
 186h. 
Indorsement, presumption, as to time of making, 

 19ü3. 
Joinder of parties in suits respecting, 
 383. 
Notice of protest, what imports, 
 1865. 
Presumption as to time and place of indorsement, 

 1963. 
Presu mption of consideration, 
 1963. 
Setoff, 
 440. 
Several actions on, costs and disbursements in case of, 

 1023. 
Transfer of, not effected by setoff, 
 368. 


NEUTER included in masculine, 
 17. 


NEWLY DISCOVERED EVIDENCE, new trial, I 657. 


NEW MATTER, answer may contain, 
 437. 
Answer, in, deemed controverted, 
 462. 
In answer, deemoo denied, 
 462. 


NEW PROMISE, effect on limitation, 
 360. 
NEWSPAPER. Proof of publication of summons, I 415. 
Publication in, how proved, 
 2010. 


NEW TRIAL, accident or surprise, for, 
 657. 
Appeal from order 'granting or refusing, papers to be 
used on, 
 952. 
Appeal from ord
r respecting, time for, 
 939. 
Appeal lie'3 from order denying or granting, 
 963. 
Application for, ,vhen may be n1ade on bill of excep- 
tions, 
 658. 
Appli,.ation for, ,,,hen may be made on minutes of 
court, 
 658. 
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Application for, when must be made on affidavit, 
 658. 
Bill of exceptions un motion for, may be useà on ap- 
peal, 
 950. 
By order of court, 
 662. 
Chance verdict, 
 G57. 
Cústs of appeal, 
 1027. 
Court may order, ,Yithout application of parties, when, 

 662. 
Defined, 
 C56. 
Disregard of evidence, for, 
 662. 
Disregard of instructions, for, 
. 662. 
Distribution of decedent's estate, 
 1664. 
. Eminent domain, 
 1257. 
Eminent domain, costs on, 
 125'4. 
Error in law, for, 
 657. 
Evidence, for disregarding, 
 ßG2. 
Evidence, for insuffiéient, 
 657. 
Evidence, for newly discovered, 
 657. 
Excessive dama.ges, for, 
 657. 
Forcible entry, provisions relating to apply, 
 1178. 
Grounds for, 

 657, 662. 
Hearing of motion, practice on, 
 660. 
Hearing of motion, reference to report of reporter or 
transcript thereof, 
 660. 
Hearing of motion, reference to the evidence, orders, 
and pleadings, 
 660. 
Hearing of motion, time for, 
 6GO. 
Heirship, provisions apply in proceedings to determine, 

 1664. 
Instructions, for disregarding, 
 662. 
Instructions, for misconception of, 
 662. 
Irregularity of proceedings, 
 657. 
Jury, for misconduct of, 
 657. 
Mandamus, new trials in, 
 1109. 
Mandamus, motion f.or, where made, 
 1092. 
Mechanics' liens, in tases involving, 
 1199. 
Misconduct of jury, for, 
 657. 
1\iisconduct of jury, how may be proved, 
 657. 
Motion for, to be based on what papers, 
 658. 
Motion f.or, when denied for defective notice of inten- 
tion, 
 G59. 
Notice of intention, defective, motion -denied for, 
 659. 
Notice of intention, service on adverse party, 
 659. 
Notice of intention, time for filing, 
 659. . 
Notice of intention, what to contain, 
 659. 
Notice, when nlotion is to be made on in.èllffi.ciency of 
evidence, 
 659. 



C"tJ:::'r
 'I3
T AL--NONRESIDENT. 
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Notice, when motion is to be made on errors UI la.__, 

 G59. 
Notice, wh
n mction. is to be made on minutes of 
court, 
 659. 
Order cf, revie"w of on appeal, 
 G62. 
Passion or prejudil:e. for, 
 662. 
Probate orders anà decrees, provisions relating to new 
trials a.pply, 

 1714, 1717. .. 
Procedure, v;hen mDtion is to be made on affidavits. 

 659. 
Procedure, when motion is to be matle on bill of ex- 
ceptions, 
 659. 
Procedure, where motion is made on statement of case, 
i 659. 
Procedure, where motion on ground of errors of law, 

 659. 
Procedure, where motion on ground of insufficiency of 
evidence, 
 659. 
Prohibl,_ion, new trial in, 
 1109. 
Review, new trial in, 
 1109. 
Statement on appeal: See Statement. 
Statement s
ttled after motion for, may be used on ap- 
peal, 
 950. .. 
Verdict, chance, 
 657. 
Verdict, prevention of, new trial in case of, 
 616. 
Writs, what code sections apply to, 
 1110. 
When may be granted, 
 657. 
When verdict prev
nted, 
 616. 
NONJUDICIAL DAY: See Holidays. 


NONRESIDENT, administrator, as, 
 1369. 
Agent for, in distribution proceedings, 

 1691-1695. 
Attachment of, fi 537. 
Contempt, 
 1015. 
Corporation, security for costs, fi
 1036, 1037. 
Costs, security for, 
 1036. 
Default judgment against, fi 585. 
Distribution of estate of, 
 1667. 
Distribution to treasurer where dIstributee nonresi- 
dent, 
 1703%. 
Estate of, probate jurisdiction over, I 1295. 
Guardians, 

 1793-1799. See Guardian. 
J
imitation, time to claim escheated estate, 
 1272. 
Partition affecting, 

 757, 762, 788, 789. 
Place of trial of action against, ä 395. 
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. 


rlça.uulgs of, by when} anrl how verified, 
 446. 
Publica:
ion of sumnlons, 

 412, 413, 757. 
Service on. manner of, 
 1015. 
Subpoenas, 
 1015. 
Wards, 

 1793-1799. 
Ward: See Guardians. 


NONSU IT, conl'ent of party, on, 
 581. 
Grounds for, 
 581. 
Merits, in \vhat cases jUdgments to be on, fi 582. 
On failure of party to appear, 
 581. 
On failure to prove case for jury, 
 581. 
On plaintiff abandoning action, 
 581. 
When may be entered, 
 581. 
NOTARY, affidavit in another state, may take, 
 2013. 
Affida vi t, may take, 
 2012. 
Deposition, may take, 
 2031. 
Oaths, etc., may administer, 
 2093. 
Seals, records and furniture exempt, fi 690. 
NOTICE: 'See subject in question. 
Adverse party, to produce writing in evidence, 
 1938. 
Appeal, of, 
 940. 
Appeal to superior court, of, 
 974. 
Appearance dispenses with proof of, 
 1306. 
Attached property, of sale of, 

 548, 550. 
Attached vessel, of sale of, 
 824. 
A ttorney, of change of, 
 285. 
Attorney, substitution of, notice of, 
 285. 
Bill of exceptions, in settling, 
 650. 
Calendar, restoring causes to, on, 
 593. 
Constructive, lis pendens, 
 409. 
Construed according to ordinary acceptance of terms, 

 1865. 
Contempt proceedings, to show cause, I 1212. 
Contribution, of claim for, 
 709. 
Corporation, of dissolution of, 
 1230. 
Corporation, dissolution of, notice of hearing, 
 1232. 
Death or change of attorney, of, 
 286. 
Death, notice of, giving to public administrator, 
 1728. 
Decedent's estate, of postponing sale of, 
 1558. 
Decedent's creditors, to, 
 1490. 
Decedent's realty, of sale of, 

 1547, 1549. 
Defective title, ,vith, ,vhen valid, 
 1046. 
Distribution proceedings, of, 
 1664. 



NOTICE. 




 


Execution sale, of, 
 692. 
Execution sale, selling without notice, 
 693. 
Execution sale, of, liability for defacing or taking 
down, 
 693. 
Form of, 9 1010. 
Hearing, notice of, 
 594. 
Hearing, justice's court, i 8EO. 
Imprisonment, of application fûT discharge from. 

 1144. 
Injunction, dissolution, notice of motion, 
 532. 
Letters of administration, of app1icat
on for, 
 1373. 
Lienholders, to, to appear before referee ill partition, 

 762. 
Lis pendens, 
 409. 
Mail, service by, time for, 
 1'005. 
Manda.mus, of application for, S 1088. 

lechanic's lien, to owner, of work don@, I 1184. 
Motion, of, time for, 
 1005. 
Must be given defendant of all proceedings, after ap- 
pearance, A 1014. 
Need not be given defendant of proceedings, if fails to 
appear, 
 1014. 
Negotiable instrument, notice of dishonor, construc- 
tion of, 
 1865. 
New trial, of intention to move for, 
 659. 
Nonresident guardian, removal of property by, notice 
of, 
 1798. 
Nonresidents, notices upon whom served, 
 1015. 
Orders made without, how vacated or modified, I 937. 
Parti tion, of, 
 755. 
Partition sale, of, 
 775. . 
Eerpetuating testimony, notice, fi 2084. 
Prisoner, application for discharge, notice of, fi 1145- 
Probate, of petition for, 
 1303. 
Recorded probate decree or order as, 
 1706. 
Redemption from execution, of, 
 703. 
Requisites, of, 
 1010. 
Service of , 

 1011-1017. See Service. 
Served, ho\v, 

 1010, lOll. 
Service of, time for, 
 1005. 
Service, time for, extensicn of, 
 1054. 
Sole trader, notice of application to become, , 1812. 
Surety, notice of entry of judgment against, 
 1055. 
Tenant holding over, to, and service thereof, 

 1161, 
1162. 
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NOTICE-OATH. 


Title, want of, effect of, fi 1046. 
Trial, of, 
 594. · 
Trial, of, when cause transferred to another justlce.s 
court, 
 836. 
Writ of review, of application for, 
 1069. 
Written, must be, 
 1010. 
NUISANCE, abating, I 731. 
Action for, who may bring, 
 73L 
Damages for, 
 731. 
Defined, I 731. 
Enjoining, 
 731. 
Jurisdiction of superior rourt, 
 76. 
Jurisdiction, supreme court, I 52. 
Public, city attorney may sue to abate, I 731. 
Public, city attorney, to abate when directed by sup- 
ervisors, 
 731. 
Public, concurrent fight of district attorney and city 
attorney to aba te, 
 731. 
Public, district attorney may sue to abate, 
 731. 
Public, district attorney to abate when directed by 
supervisors, 
 731. 
Who may sue for, 
 731. 
NUMBER, singular or plural words in code, I 17. 
NUMBERS may be expressed by figures or numerals, 1188. 


NUMERALS, use of, 1186. 
NUNCUPATIVE WILL: 'Bee Wills, V. 
In general, 

 1344, 1345. 
OA TH, affirmation, form of, fi 2097. 
Affirmation in place of, 
 2097. 
Appraiser's, 

 1445, 1449. 
Arbitrator's, 
 1285. 
Attorney's, 
 278. 
Attorney acting as judge pro tempore, oath of, I 72. 
Commissioner or elisor's, to sell encumbered property, 

 726. 
Corporation's, how taken, 
 1348. 
Deputy justice's clerk, authority of, to administer, i 83. 
Executor or adn1inistrator's, 
 1387. 
Form of, 

 2094, 2095, 2096. 
Includes what 
 17. 
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Juror's, 
 604. 
Justice's clerk's, 
 86. 
Phonographic reporter's, 
 272. 
Power of court to administer, 
 128. 
Power of judicial officer to administer, 
 177. 
Prisoner's, on his discharge, 
 1148. 
Public administrator's, fi 1727. 
Public administrator may administer, i 1742- 
Receiver's, 
 567. 
Sole trader's, 
 1818. 
Special administrator's, 
 1414. 
Who may administer, 
 2093. 
Witness', 

 2094, 2097. 
Witness', affirmation in place of, I 209'7. 
OBJECTIONS, waived if not taken by demurrer o
 answer, 

 434. 
In practice, when taken by demurrer or answer, 
 433. 
May be taken to dissolution of corporation, 
 1231. 
To appointment of referee, how tried, 
 642. 
To granting letters of administration, wh
D. filed, 
 1351. 
OBLIGATION arises from contract or operation of law, 

 26. 
Definition, 
 26. 


. 
OFFER TO COMPROMISE admits nothing, I 2078. 
Generally, 
 997.. 
In justice's court, 
 895. 
Proceedings on, 
 997. 
OFFICE. Appeal from judgment that one Is usurping of- 
fice does not stay, 
 949. 
Mandamus lies to compel admission to, 
 1085. 
Repeal, by code, 
 7. 
Tenure, how code affects, t 6. 
Usurpation of, 

 802-810. See Usurpation of Office. 
Vacancy, when election annulled, I 1127. 
Vacancy in office of supreme court, 
 42. 
Vacancy in, of justice, supervisors to fill, 
 111. 
Vacancy in office of superior judge, 
 70. 
Vacancy in office of judge does not affect proceedings, 

 184. 


OFFICER, arresting witness, liability of, 
 2069. 
Assuming to be, a contempt, 
 1209. 
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Authority of n1ajority, 
 15. 
Bailiffs of supreme court, 

 265, 266. 
Bond, need not give in action in official capacity, 
 1058. 
Custodian of public writing bound to give certified 
copies, 
 1893. 
De facto, limitation of action against, 
 341. 
Disobedience of process order or judgment, a contempt, 

 1209. 
Entries, by: as evidence, 

 1920, 1926. 
Exempt from jury duty, 
 200. 
Impeachment, 

 36-39. See Impeachment. 
Joint authority, majority may act, 
 15. 
Judgment against, conclusive against sureties, when, 

 1055. 
Judgment against, how enforced, 
 710. 
Judicial, affidavits, etc., taking, 
 179. 
Judicial, contempt, power in cases of, 

 178, 1209. 
Judicial, controlling power of courts over, 
 128. 
Judicial, exempt from juries, 
 200. 
Judicial notice of public and private official acts, 
 1875. 
Judicial powers, etc., of, 
 176. · 
Judicial, to have no partner practicing law, 
 172. 
Limitation of action against, 

 339, 341. 
Limitation of action against for escape of prisoner, 

 340. 
Majority may act, 
 15. 
Ministerial, 

 128, 262. 
Misbehavior, when contempt, 
 1209. 
Oaths, who authorized to administer, 
 2093. 
Presumed regularly appointed, 
 1963. 
Presumption of performance of üfficial duty, I 1963. 
Probation. See Probation Officers. 
Replevin, not bound by affidavit of value in, when, 

 473. 
Secretaries of supreme court, 

 265, 266. 
Service of mandamus upon majority of board, effect of, 

 1096. 
Supreme court, of, 

 262, 265, 266. 
Supreme court, of, traveling expenses, 
 47. 
Usurpation of office, 

 802-810. See Usurpation or 
Office. 
Venue of actions against, 
 393. 
Verification of pleading, when officer a party, 
 446. 
Witness, as 
 1881. 
OFFICIAL REPORTER: See Phonographic Reporter. 



OIL PIPE LIN&-o
DER. 


891. 


OIL PIPE LINE, elüinent domain, I 1238. 


OLOGRAPHiC WILLS, how proved, 
 1
09. 


OPI N IONS of supreme court to be in writing, I 49. 


ORAL Ei{ArJ1INATION defined, 
 2
D5. 


ORDER: See Motion. 
An1end, p
)\ver of court, to, 
 128. 
Appeal lies from special orders after final judgment, 

 963. 
Appeal from, time for, 
 939. 
Arrest, 

 478-504. See Arrest 8nd Bail. 
Conclusiveness of, 

 1909, 1962. 
Condemnation, of, in eminent domain, I 1253. 
Deemed excepted to, 
 647. 
Defined, 
 
 1003, 1064. 
Disobedience of, a contempt, 
 1209. 
Escheat proceedings, to appear in, I 1269. 
Former, evidence of, 
 1962. 
Former, to be pleaded, when, I 1962. 
Inadvertence; relief from. 
 473. 
Injunction, to show cause why should not issue, I 530. 
Inspection of writings, for, 
 1000. 
Jurisdiction of justice's court over violation, 
 103. 
Out of court and without notice, how vacated or modi- 
fied, 
 937. 
Payment of money, for, enforced by execution, 
 1007. 
Power of judges to grant and hear, at chambers, 

 165, 
166. 
Power of judicia} officers to compel obedience to, 
 177. 
Probate court, form of, in general, 
 1704. 
Quo warranto, for arrest of defendant in, 
 804. 
Removal of attorney for disobeying, 
 287. 
Reppated application, when a contempt, 
 183. 
Repeated application for, prohibited, 

 182, 183. 
RevieVtred, how, 
 936. 
Revocation of order refused by another jUdge, 
 183. 
Special proceedings, in, 
 1064. 
Surprise, relief from, 
 4:73. 
Survey, for, 

 742, 743. 
Special proceeding, in, defined, 
 1064. 
Survey of land, order for in ejectme?lt, 

 742, 743. 
Telegraph, service by. 
 1017. 
Transfer of order to show cause, 
 1006. 
Where may be made, 
 1004. 
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ORDINANCE, how pleadE'd in police court, 
 929. 
Jurisdiction of justice of peace, 
 103. 
Violation of, trial \vhen by court and when by jury, 

 932. · 


OWEL TV of partition, 
 1681. 
PAPERS, lost, how supplied, I 1045. 
Service of, 

 1011-1017. See Service. 
To be furnished by appellant on appeal, fi 950. 
What may be taken by jury on retiring, 
 612. 
With defective title, when valid, 
 1046. 
PARENT AND CHILD, parel}t may sue for death of minor, 

 376. 
Parent may sue whom for death or injury of minor, 

 376. 
Seduction of daughter, parent may sue for, I 375. 
PAROL EVIDENCE, to vary writing inadmissible, I 1856. 
To explain latent ambiguity, 
 1856. 
When admissible to explain writing, i 1856. 


PARTICULARS, bill of, 

 454, 853. 


PARTI ES, abate, transfer of interest does not cause action 
to, 
 385. 
Abatement by death, etc., fi 385. 
Absence of, order made during, deemed excepted. to, 

 647. 
Absence of, postponement of trial for, 
 595. 
Action to be in name of party in interest, I 367. 
Adding, fi
 389, 473. 
Additional, how brought in, 
 389. 
Administrator, as, 

 369. 1586. 
Administrator or executor may sue without JOIning 
beneficiary, 
 369. 
Adverse claim, action to determine, 

 380, 381, 738. 
Amended and supplemental pleadings to bring in neces- 
sary, fi 389. 
Amendment changing, 
 473. 
Application to be made party by interested person, 

 389. 
AB witness
 fi 1879. 
Assignment of chose not to prejudice defense, I 368. 
Associates may be sued by name of association, I 388. 
Beneficiaries need not be joinded when, 
 369. 
Chara.cter good, admissibility of evidence of, 
 2053. 
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Claiman ts under common source of title may unite. 

 381. 
Cloud on title, suit to remove, I 381. 
Contempt by, I 1209. 
Coparceners, 

 381, 384. 
Cotenants, 

 381, 384. 
Cotenants may sue or defend jointly or severally, 
 384. 
Cotenants, part may sue or defend for all, 
fi 381, 384. 
Court may order in other, when, 
 389. 
Death of, when not to abate action, 
 385. 
Death or disability of party, effect of, 
 385. 
Defect of, demurrer for, 
 430. 
Defendant, definition of, 

 308, 1063. 
Defendant, substitution for, 
 386. 
Defendants, those united in interest to be joined as, 

 382. 
Definition of plaintiff and defendant, 

 308, 1063. 
Defendants, who may be joined as, 
 379. 
Defendant in action against vessel, 
 814. 
Defendant in action to determine adverse claims to 
realty, 
 380. 
Defense by one, for benefit of all, 
 382. 
Designated as plaintiff and defendant, 
 308. 
Designated how. in special proceeding, 
 1063. 
Disability of, ,vhen not to abate action, 
 384. 
Distribution of decedent's estate, in, 
 1664. 
Ejectment, in, summons to unknown, 

 750, 751. 
Eminent domain. in, 
 
 1244, 1246. 
Escheat proceedings, in, 
 1271. 
Estopped, who are, 

 1908, 1910. 
Executors as, 
 369. 
Executors, what, need not be made, 
 1587. 
Fictitious name, 'v hen party may be sued by. 
 474. 
Foreclosure, to, who need not be made, 
 726. 
Forcible entry and detainer, in, 

 1164, 1165. 
Guardian ad litem, how appointed, 
 373. 
Heirs may sue for wrongful death, 
 377. 
Husband and wife, 

 370, 371. 
Incompetent, to appear by guardian, 
 372. 
Infant, to appear by guardian, 
 372. 
Insane, to appear bv guardian, 
 372. 
Insurers in separate policies may be joined, 
 383. 
Interest in, when to join, 
 382. 
Interpleader, when and how maintained, 
 386. 
Intervention, how and \vhen efiected, 
 387. 
Intervention, who may intervene, a 887. 
Code Civil Proo.-e3 


. - ,...----
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Joinder of, in suits re
pecting negotiable instruments, 

 383. 
Joinder of those in interest. 
 382. 
Joinder of those severally liable upon same obligation, 

 383. 
Joinder, sureties, 
 383. 
Joint contracts: See Joint Contracts. 
Joint debtors, after judgment, 
 989. 
Joint tenants, 
9 381, 384. 
Judge or justice who is, disqualified, 
 170. 
Judgment against one, action to proceed against others, 

 579. 
Judgment may be for or against one or more of the, 

 578. 
Justic
's court, in, appear in person, or by attorney, 
fi 842. 
Landlord, joinder of, as defendant, 
 379. 
Legislature, extension of time during attendance on, 

 1054. 
Married woman as party. husband when to be joined, 

 370. 
Married woman may defend suit against herself and 
husband, 
 371. 
Misjoinder, demurrer for, 
 430. 
Negotiable instruments, joinder in suit on, fi 383. 
New, bringing in, fi 389. 
Nonjoinder, demurrer for, 
 430. 
Nonsuit, 
 581. 
One may sue or defend for all when, I 382. 
Other, court may order in, 
 389. 
Parent may sue for injury or death of child, 
 376. 
Parent may sue for seduction of daughter, 
 375. 
Parent may sue whom for death or injury of child, 

 376. 
Partition, in: 'Bee Partition. 
Plaintiff, definition of, 

 308, 1063. 
Plaintiffs, those united in interest to be joined as, fi 382. 
Plaintiffs, who may be joined as, 
 378. 
Production of books and papers, fi 1000. 
Quieting title, in, 
 738. 
Quo warranto, in, 

 803, 808. 
Real party in interest to sue, 
 367. 
Record of court, parties cannot contradict, 
 1837. 
Representative, substitution of, 
 385. 
Representative may sue for wrongful death, I 371. 
Same, when deemed, I 1910. 
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Service on, manner of, 

 1010, 1011. 
Special proceedings, in, 
 1063. 
Striking out, 
 473. 
Substitution of, 

 385, 386. 
Substitution of successors in interest, 
 385. 
Substitution, where party interpleads. 
 387. 
Suit by one, for benefit of all, 
 382. 
Sureties, joinder of, in suit on obligation, G 3g3. 
Tenants in common, 

 381, 384. 
Tenants in severalty, 
 381. 
Transfer of action does not abate it, 
 385. 
Transfer of interest, action does not abate, I 385. 
Trust, sutt to establish, 
 381. 
Trustee may sue without beneficiary, 
 369. 
Trustee of express trust, who is, 
 369. 
Trustee of express trust may sue without joIning 
beneficiary, 
 369. 
Unknown, fictitious name, 
 474. 
Unknown, in suit to quiet title, summons to, 

 750, 751. 
Unmarried fen:ale may recover for own seduction, 
I 374. 
Vessel, defendant in action against 
 814. 
When one or more may sue or defend for all, I 38
. 


PARTITION. Abstra
t of title, 
 799. 
Abstract of title, by whom madB, fi 800. 
Abstract of title, correction of, 
 800. 
Abstract of title, custody of, fi 799. 
Abstract of title, expense of, 
 799. 
Abstract of title, how verified, fi 800. 
Abstract of title, keeping for inspection, I 799. 
Abstract of title, notice of making, 
 799. 
Abstract of titl
, notice that open for inspection, I 799. 
Abstract of title, plaintiff may procure, g 799. 
Action for, who may bring, 
 752. 
Action, where brought, 
 392. 
Allotting and locating shares of each, 
 764. 
Allowance for action brought or defended by one. 

 798. 
Allowance of expenses paid by one tenant, 
 798. 
Ans\ver In, what to contain, 
 758. 
Appeal from order respecting, time for, 
 939. 
Appeal lies from what orders respecting, 
 963. 
Arbitration in case of, 
 1281. 
Attorney, appointment of, to represent party, fi 763. 
Attorneys' fees. costs include, 
 796. 
City included in property, proceedings in case of, 
 7G3 
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Compensation, when unequal partition ordered, 
 792. 
Compensation of tenant whose estate has been sold, 

 778. 
Compel1saÜon of tenant whose estate sold, court may 
fix, I 779. 
Compensatory adjustment, 
 792. 
Com plaint in case of unknown party or interest, 
 753. 
Complaint must set forth interests of parties, 
 753. 
Complaint must set forth what facts, 
 753. 
Complaint, where interest is unl{nown or contingent, 

 753. 
Contingent interest, partition of, 
 781. 
Conveyance must be recorded in county, 
 787. 
Conveyance will bar whom, 
 787. 
Costs of, a lien on shares of parceners, 
 796. 
Costs of, application of proceeds of sale to, 
 771. 
Costs include attorneys' fees, 
 796. 
Costs, jUdgment for, how enforced, 
 796. 
Costs, lien on undivided share, subject to, 
 769. 
Costs of proceedings, appnrtionment of, 
 768. 
Costs of, when restricted to certain parties, 
 796. 
Costs of previous litigation, incurred by one tenant, 

 798. 
Counsel fees, incurred by one tenant, 
 798. 
Counsel fees a lien on shares, 
 796. 
Death of party, effect on the judgment, 
 766. 
Death or disability pending, proceedings on, 
 763. 
Decedent's estate, of, 

 1675-1686. 
Decedent's estate, of, on partial distribution, 
 1661. 
Disbursements, interest on, 
 801. 
Division of property must be made how, 
 764. 
Estate for life, when may be set off in property not 
sold, 
 770. 
Estate for Jife or years, unknown tenant of, protection 
of, 
 780. 
Estate for years, when may be set off in property not 
sold, 
 770. 
Executor, possession of, for purpose of, 
 1581. 
Expenses of, how apDortioned, 

 768, 769. 
Expenses paid by one ten:lnt. allowance of, 
 798. 
Fees, apportionment of, 
 768. 
Future interests, court must ascertain and secure, 

 781. 
Future interests, how protected, 
 781, 
Guardian, assent of, authority of court, necessity of, 
and how obtained, 
 1772. 
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Guardian, authority of on partition of ward's interest, 

 1772. 
Guardian may consent to and execute releases, 

 795, 
1772. 
Guardian may receive proceeds of, 

 793, 794. 
Guardian receiving proceeds, must give undertaking, 

 794. 
Improven1ents, apportionment of, 
 764. 
Improvements, appraisement of, 
 763. 
Improvements, in partition of site of town or city, 

 763. 
Incumbered property, application of proceeds, 
 771. 
Infant's share may be paid guardian, 
 793. 
Insanity of person pen-ding, proceedings on, 
 763. 
Interest on disbursements, 
 80l. 
Judgment in, binds whom, 
 766. 
Judgment in, effe-ct of death of party, 
 766. 
Judgment in, not to affect what tenants for years, 
 767. 
Lien, appointment of referee to inquire into, S 761. 
Lien of defendant, answer must set forth, 
 758. 
Lien on undivided interest a charge only on share as. 
signed such party, 
 769. 
Lien on undivided share subject to costs, 
 769. 
Lien, proceeds of sale to be applied to discharge of, 

 771. 
Lienholder holding other securities to first exhaust 
them, 
 772. 
Lienholders must be made parties, or referee appointed 
to determine rights, 
 761. 
Lienholders not of re-cord need not be made parties. 

 754. 
Lienholders, notice to appear before referee, 
 762. 
Lienholders, notice to appear, how served, 
 762. 
Lis pendens, plaintiff to record notice of, 
 755. 
Lunatic's estate, 

 794, 1772. 
Lunatic, guardian may consent to partition and exe- 
cu te releases, 
 795. 
1'lust be according to rights of parties as determined 
by court, 
 764. 
Nonresidents claiming lien, notice to appear, how, 
served, 
 762. 
Nonresident, service on by publication, 
 757. 
Notice of, 
 755. 
Owelty, 
 168l. 
Partial, proceedings in, 
 760. 
Partial, when to be ordered, 
 760. 
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Parties, death or disability of, pending the action, frro- 
ceedings on, 
 763. 
Parties, lienholders must be made, 
 761. 
Parties, nonresident, service by publication, fi 757., 
Parties, ordering in lienholders, 
 761. 
Parties, purchasers and lienholders not of record need 
not be made, 
 754. 
Parties, rights of all, may be ascertained, 
 759. 
Parties, unknown, rights of, may be considered to- 
gether, 
 759. 
Parties, unknown owners, rights of to be considered, 

 759. 
Parties, unknown, service by publication, 
 757. 
Proceeds, distribution of, 
 773. 
Proceeds belonging to unknown or absent party, duty 
of county clerk in investing, 
 791. 
Proceeds belonging to unknown or absent party invest- 
ed in county clerk's name, 
 789. 
Proceeds, belonging to unknown parties or nonresi- 
dents must be invested, 
 788. 
Proceeds, deposit in court, 
 773. 
Proceeds, distribution of, party holding other securi- 
ties may be compeIIed to exhaust, 
 772. 
Proceeds, guardian of infant or lunatic may receive, 


 793, 794. 
Proceeds, how disposed of to protect future interests, 

 781. 
Proceeds, order confirming sale may direct disposition 
of, 
 785. 
Proceeds, payment into court, 
 773. 
Proceeds, payment into court, continuing cauSe to de- 
termine claims, 
 774. 
Proceeds of unencumbered property, application of, 

 771. 
Proceeds, nonresidents or unknown owners of, dispo- 
sition, 
 788. 
Proceeds, order directing investment of share of in- 
fant, lunatic or nonresident, 
 776. 
Proceeds, taking testimony to determine rights, 
 774. 
Proceedings, when lienholder purchases, 
 786. 
Referee, new, court may appoint, 
 766. 
Referees, number of, 
 763. 
Referee, single, powers of, 
 797. 
Referees, single referee may be appointed by consent, 

 797. 
Referees, when appointed to make, I 763. 
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Referees, city or to,vn site, duty in partitioning, g 763. 
Referee, to determine rights of lienholders, 
 761. 
Referee to determine rights of lienholder, notice to 
appear before, 
 762. 
Referee, to determine rights of lienholders, notice to 
appear before, service on absentees, 
 762. 
Referee, to determine rights of lienholders, report of, 

 762. 
Report of referees, court may affirm, m()dify, or set 
aside, 
I 763, 766. 
Report of referees to contain what, 

 765, 784. 
Rights of all parties may be determined, 
 759. 
Road or street, setting forth portion for, 

 763, 764. 
Road or street, setting forth portion for, effect on exist- 
ing roads and streets, 
 7"64. 
Sale, after confirmation of, conveyance to be executed, 

 785. _ 
Sale, agreement as to shares, filing of, fi 790. 
Sale, before ordering, title to be ascertained, 9 759. 
Sale, cotenant purchasing, receipt for claim, 
 786. 
Sale, credit, court must direct terms of, I 776. 
Sale, encumbered property, application of proceeds) 
i 771. 
Sale, guardian of infant party may not be interested in, 
i 783. 
Sale, guaroian of infant or lunatic may receive pro- 
ceeds, 

 793, 794. 
Sale, lienholder purchasing, receipt for claim, 
 786. 
Sale, lots to be sold separately, 
 782. 
Sale, notice of and its requisites, i 775. 
Sale, order confirming to direct disposition of pro- 
ceeds, 
 785. 
Sale, order to direct investment of proceeds, 
 776. 
Sale, order to direct terms of, 
 776. 
Sale, proceedings when lienholder purchases, 
 786. 
Sale, purchasers, who may not be, 
 783. 
Sale, report of, filing, 
 784. 
Sale, report of, referees must make, 
 784. 
Sale, report of, requisites of, 
 784. 
Sale, rights of unkno,yn parties to be ascertained, 
 759. 
Sale, securities for purchase m()ney, in 'whose name to 
be taken, 
 
 777, 789. 
Sale, securities for purchase money, infants, 
 777. 
Sale, securities for purchase money, referees may take, 

 777. 
Sale, securities, receipt for to be filed, 
 790. 
Sale, terms of, to be made known at time, t 782. 
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Sale to be at auction, 
 775. 
Sale, when may be ordered, 
 763. 
Sale, who may not purchase, 
 783. 
Sale of site of town or city, improvements, right of 
cotenant to purchase, 
 763. 
Sale of site of town or city, whên ordered, 
 763. 
Sale of specific tract by tenant in common, how such 
lan'C1 allotted., 
 764. 
Sale, !Securities, receipt for, 
 790. 
Sale, securities must be taken in name of parties, 
 790. 
Sale, securities taken by referee, distribution of, 
 773. 
Specific tract, of, conveyed by one tenant, 
 764. 
Summons, service by publication, 
 757. 
Summons must be directed to whom, 
 756. 
Surveyor, fees of, apportionment of, 
 768. 
Surveycr may be emp]oyed, 
 764. 
Tenants for years, when not affected by, 
 761. 
Townsite, proceedings on partition of, 
 763. 
Unequal, compensation adjudged in, 
 792. 
Unknown tenants, court must protect, 
 780. 
Unkno\vn owners or interest, protection of rights of, 

 763. 
Vested future interests, to be protected, 
 781. 
Ward's estate, of, 
 1772. 
When property includes city or town, proceedings, 

 763. 
Where action for, must be brought, 
 392. 
Who may maintain, 
 752. 
PARTNERSHIP, administrator, pa'rtner as, 
 1365. 
Declarations of partner, 
 1870. 
Executor's sale of firm interest, 
 1524. 
Judicial officer not to have partner practicing law, 

 172. 
Juror, partner as, 
 602. 
Petition for sale of mine by, 
 1530. 
Presumption of, 
 1963. 
Presumption in favor of contract of, 
 1963. 
Receiver for, 
 564. 
Referee, partner cannot be, 
 641. 
Suit, firm name, 
 388. 
Surviving partner to settle up business, i 1585. 
Surviving partner, compelling accounting by, I 1585. 
Surviving partner, duty to account, 
 1585.' 
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PATENT, limitation of actIons by patent.Pe of state, 

 316, 
317. 
Prima facie evidence of date of location stated, 
 1927. 


PAY ME NT, one entitled to receipt on, 2075. 
Presumption of from possession of order, 
 1963 
Presumption that money paid was due, 
 1963 
Presumption that obligation deli\-ered up has been 
paid, 
 1963. 
Tender, objection to, mU
t be specified, 
 2076. 
Tender, offer in w-riting to pay equivalent to, 
 2074. 


PEDIGREE. Common reputation, evidence of, when ad. 
missible, 
 1870. 
Dpclarations of decedent, evidence of, 
 1852- 
'Tenue of action to recover, 
 393. 
V;hat admissible a5 evidence of, I 1870. 


PENALTY: See Fine. 

"'rrest in action for, 
 473. 
Arrest for, in justice's court, 
 861. 
Contempt, for, 
 1218. 
Defacing or taking down notice of execution sale, for, 

 6
3. 
Embezzling decedent's estate, or disobeying citation to 
appear in the matter thereof, for, 
 1460. 
Justice's court, action to recover in 
 112. 
Limitation of action on, 
i 338, 340. 
L
IDitation of action to recover, from stockholders and 
directors, 359. 

Iandamus, for disobedience to, 1097. 
Practicing law without license, for, 
 281. 
Selling under execution without notice, for, 
 693. 
Will, for nondelivery of, to probate court, 
 1298. 
PENDENCY OF ACTION as ground of demurrer, I 30. 

otice of, filing of, 
 409. 
When action deemed pending, 
 1049 
PEOPLE, execution to be in name of, I 682. 
Security, do not give, 

 529, 1058. 
See State. 
PERFORMANCE, of conditions precedent how averred, 

 457. 
Tune of, of act, may be extended, 
 1054. 
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PERISHABLE PROPERTY. Appeal from judgment direct- 
ing sale does not 'stay, 
 949. 
Attachment of, 
 547. 
Attachment of, proceeds of sale of, 
550. 
Notice of execution 'Sale of, fi 692. 
Sale by executor or administrator, 
 1522. 


PERJU RY, number of witnesses to prove, 
 1844. 
Proof necessary, 
 1968. 


PERPETUATING TESTIMONY, mode of, 
I 2083-2087. 
See Depositions. 


PEf(SON, definition of injury to, 
 29. 
Includes corporation, fi 17. 
Joinder of actions for injuries to, fi 427. 


PERSONAL PROPERTY, attachment of, manner of, I 542. 
Includes what, 
 17. 
Limitation of action for injury to, 
 338. 
PESTILENCE as cause for removal of court, I 142. 
PETIT LARCENY, justice has jurisdiction of, fi 115. 
?HONOGRAPHIC REPORTER, absent, clerk to take testi- 
mony, 
 1051. 
Appointment and tenure of offi.ce, fi 269. 
Attention to duties in person, 
 271. 
Attention to duties in person, excuse from, 
 271. 
Clerk to take down testimony where there is no, I 1051. 
Compensation of, 
 274. 
Compensation of, how paid, 
 274. 
Competency, certificate of, 
 270. 
Competency, test of, 
 270. 
Duties of, 
 269. 
Fees of, 
 274. 
Fees of, where one temporarily appointed, 
 274- 
Num ber of, 
 269. 
Oath of, 
 272. 
Pro tempore, 
 271. 
Pro tempore, oath of, I 272. 
Pro tempore, fees and compensation of, 
 274. 
Pro tempore, report of, prima facie evidence, 
 213. 
Qualifications of, and how tested, i 270.. 
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Reference to report of, on hearing motion for new 
trial, 
 660. 
Report of, prima facie evidence, 
 273. 
Supreme court, for, provided for in Political Code, 

 268. 
Transcript of notes, prima facie correct, 
 273. 


PHOTOGRAPHY. Presenting photographic copy of will to 
nonresident witness, 
 1308. 


PLACE OF TRIAL, absence or disability of justice, trans- 
fer of action, 
 90. 
Actions brought in wrong county, action may be tried, 

 396. 
Appeal from order on motion for change, time for, 

 939. 
Appeal lies from order relating to change, 
 963. 
Brought in wrong county, how defendant may demand 
change, 
 396. 
Change of affidavit of prejudice and cQunter-attidaV1t, 
i 170. 
Change of affidavit of prejudice, proceedings on, 
 170. 
Change of affidavit of prejudice, transfer of cause on, 
fi 170. 
Change of, costs of, 
 399. 
Change of, disqualification of judge where more than 
one judge in county, 
 170. 
Change of, disqualification of judge or justice, 
 398. 
Change of, grounds of, 
 397. 
Change of, to what court transferred, 
 398. 
Change of, transmission of papers, 
 399. 
Change of, power of court to which transferred, 

 399, 
837. 
Change of, appeal from order does not stay, 
 949. 
Change of, where justice prejudiced, 
 90. 
Claim and delivery in justice's court, 
 832. 
Condemnation proceedings, 
 1243. 
County or city, action against, where brought, 
 394. 
County or city, action by, transfer of, to another 
county, 
 394. 
Defendant improperly joined, 
 395. 
Defendant joined to have trial in his county, 
 395. 
Foreclose mortgage or lien on realty, where brought, 

 392. 
Forfeiture. action to recover, i 393. 
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Guardianship proceedings, change of, 
 1760. 
Injunction, place of trial, where injunction demanded, 

 392. 
Justice's court, place of trial: .See Justice's Court, 
XII. 
Lien on realty, venue of action to foreclose, 

 78, 392. 
May be changed when, 
 397. 
May be tried in any county, unless defendant objects, 

 396. 
l\fortgage, venue of action to foreclose lien, 
 392. 
Motion may be transferred to another judge, when, 

 1006. 
Offense committed on lake or stream in several coun- 
ties, 
 393. 
Officer, action against, 
 393. 
Order to show cause may be transferred to another 
judge, when, 
 1006. 
Penalty, action to recover, 
 393. 
Quieting title, action to be brought in county where 
land is, 
 78. 
Real actions, 
 392. 
Real, place of, when property lies in two counties , 

 392. 
Realty, transfer of action to another county, proceed- 
ings after judgment, 
 400. 
Transferred cases respecting realty, proceedings after 
judgment, 
 400. 
Transfer to another court, manner of, 

 398, 399. 
Transfer when judge disqualified, 
 398. 
Transfer to another court, costs of, 
 399. 
Transfer to another court, papers to be transmitted, 

 399. 
Transitory actions, 
 395. 
When defendant about to leave state, fi 395. 
When defendant nonresid.ent, 
 395. 
When residence determines, 
 395. 
When residence of defendant unknown, 
 395. 
PH RASES, interpretation of: See Words and Phrases. 


PHYSICIAN as witness, 

 1881, 1882. 
Exempt from jury duty, 
 200. 
Property exempt from execution, 
 690. 


P LA IN TIFF: 'See Parties. 
Pleadings of, 
 oi22. 



PLE.\-PLE_\DING. 


100;, 


PLEA: See Answer. 


PLEADING: See Answer; Complaint; Counterclaim; De- 
murrer. 
Account, how to be stated, 
 454. 
Action is commenced by filing complaint, 
 405. 
Allegations not denied, when deemed controverted. 

 462. 
Allegations not denied, when deemed true, 
 462. 
Amended, filing, 
 4 7 2. 
Amended, service of, 
 472. 
Amended, to bring in necessary parties, 
 389. 
Amendment, time for, when demurrer sustained or 
overruled, 
 476. 
Amendment, when variance, 

 469, 470. 
Amendmen t changing parties, 
 473. 
Amendment correcting mistake, 
 473. 
Amendment, in justce court: See Justice's Court, V. 
Amendment of course, 
 472. 
Amendn1ent of course, filing and service of, 
 472. 
Amendment, postponing trial in justice's court, 
 874. 
Amendment without costs, 
 470. 
Ans"\ver: See Ans.w.er. 
. Bill of particulars, 

 454, 853. 
Board, determination of, 
 456. 
Complaint: See Complaint. 
Conditions precedent, 
 457. 
Consolidation of actions, 
 1048. 
Construction of, to be liberal, 
 452. 
Cross-complaint, 
 442. See Cross-complaint. 
Cross-demand, 

 439, 440. See Cross-demand. 
Defects in, to be üisregarded unless substantial rights 
affected, 
 475. 
Defendant, pleadings of, 
 422. 
Defined, 
 420. 
Demurrer, 

 430, 431. See Demurrer. 
Description of real property in, 
 455. 
Enlarging time for, 
 473. 
EITor in, to be disregarded unless substantial rights 
affected, 
 475. 
Escheat proceedings, in, 
 1271. 
Extension of time respecting, 
 1054. 
Facts, what to be pleaded, 
 426. 
Fictitious name, when party may be sued by, 
 474. 
Filing, 
 465. 
Form of, prescribed by code, 
 421. 
Form of action, but one, 
 307. 
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ÞLEADING. 


GenuÎnenèSS of instrument, when not admitted, I 449. 
Heading defective, 
 1046. 
Inspection of instrument, demand for, 
 449. 
Instruments, genuineness of, how controverted, 
 448. 
Instruments, genuineness af, when admitted, 
 448. 
Irrelevant and redundant matter may be stricken out, 

 
53. 
Issue not made by, how tried, 
 309. 
Items of account, * 454. 
Joined, what actions may be, 
 427. 
Joint debtor, action against after jud'gment, fi
 989, 
994. 
Judgment-roll, as part of, 
 670. 
Judgments, 

 456, 1962. 
Justice's court, in: See Justice's Court, V. 
Libel, answer in action for, 
 461. 
Libel, complaint in action for, 
 460. 
Limitation, statute of, 
 458. 
Lüst, how supplied, 
 1045. 
Material allegation defined, 
 463. 
Names of, 
 422. 
O'bjections to, waiver, 
 434. 
Ordinance in police court, 
 929. 
Particulars, bill of, 

 454, 853. 
Parties, 

 367-380. See Parties. 
Plaintiff, pleadings of, 
 422. 
Private statutes, 
 459. 
Real property, 

 455, 457. 
Rule by which sufficiency governed prescribed by 
code, 
 421. 
Separately stated, causes of action to be, 
 427. 
Separately stated, defenses must be, 
 441. 
Servlce of, 
 465. 
Sham answer may be stricken out, fi 453. 
Slander, complaint In a,ction for, 
 460. 
Special issues not made by pleadings, how tried, 
 309. 
Statute, prIvate, 
 459. 
Statute of limitations, 
 458. 
Striking out redundant anI(} irrelevant matter, fi 458. 
Striking out, order deemed excepted to, 
 647. 
Subscription to, 
 446. 
Supplemental, for revival of judgment, 
 685. 
Supplemental, to bring in necessary parties, 
 389. 
Supplemental, when allowed, 
 464. 
Title, defective or want of, effect of, fi 1046 
Variance, amendment, 

 469, 470. 
Variance, l.mmaterial, how provided for, I 470. 
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Variance, what is not but a failure of proof, 
 471. 
Variance, when material, 
 469. 
Verification of, affidavit, 
 446. 
Verification of, by attorney, 
 446. 
Verification of, by officer of corporation, 
 446. 
Verification of, by one other than party, fi 446. 
Verification of, manner of, 
 446. 
Verification, may be by affidavit, 
 2009. 
Verification of, 'when necessary, 
 446. 
What constitutes, in proceedings against joint debtor 
after ju'Clgmen t, 
 993. 
What pleadings are allowed, 
 422. 
Written instruments, 

 447-449. 
Written instrument in justice's court, 
 886. 


. 


PLURAL includes singular, 
 17. 


POLICE COU RT, action in, commenced by flUng complaint, 

 929. 
Act transferring records and proceedings to, p. 783, 
 3, 
S ta ts. 
Answer may be oral or written, 
 931. 
Answer, when may be made, 
 931. 
Appeal to superior court, 

 974-980. See Appeal. 
Attorney, license not necessary to practice as, in, 
 281. 
Complaint, filing, 
 929. 
Complaint to contain what, 
 929. 
Complaint in, to be verified, 
 929. 
Impaneling jury, manner of. 

 250, 251. 
Jurors for, how summoned, 

 230, 231. 
Mandamus, cannot issue, 
 1085. 
Ordinance, how pleaded, 
 929. 
Ordinance, violation of, ho,,' pleaded, 
 929. 
Proceedings conducted as in justice's court, 
 933. 
Provided for in Political Code, 
 121. 
Record, police courts are not courts of, 
 34. 
Seal, has. 
 147. 
Seal, form of, 
 150. 
Summons, time for issuing, 
 930. 
Trial, adjournment, 
 931. 
Trial, time for, 
 931. 
Trial by court, in what cases will be had on violating 
ordinance, 
 932. 
Trial by jury, when defendant entitled to on violating 
ordinance, 
 932. 



1008 
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POLICE JUDGE may take 
deposition, 
 179. 


acknowledgment, 


affida vit, 


. 


POLLING JU RY, I 618. 
POSSESSION, adverse, 
fi 318 et seg. See Adverse Pos- 
session. 
Issue of title, evidence of continued po
session of re- 
mote occupant, fi 1834. 
Parties defendant, who may be joined in action for, 

 379. 
Presumption of ownership from, 
 1963. 
Real ty, action to recover, costs of course allowed when, 

 1022. 
Writ of, of may have, 
 380. 
Writ of: See Assistance. 


POSTPONEMENT, costs may be imposed, 11029. 
Forcible entry, etc., 
 1173. 
Mandamus, on, 
 1090. 
Trl.al, 
 
 595, 596. 
Trial, justice's court, 

 878-876. . 
Trial, commission, return of, 
 2027. 
See Continuance; Justice's Court, XIII. 


POWER OF ATTORNEY to act as counsel In justice's 
court, 
 96. 
PRACTICE: See Trial. 
Action, when commenced, fi 350. 
Eminent domain, rules of practice governing, 

 1256, 
1262. 
Error disregarded unless substantial rights affected, 

 475. · 
Orders out of court without notice, how vacated or 
modified, 
 937. 
Power of court where procedure not specifically pro- 
vided, 
 187. . 
Time, extension of, generally, 
 1054. 
Vacancy in office of judge does not affect proceedings, 

 184. 


PREFERENCE, claims for wages, 

 1204-1207. 
Condemnation proceedings, preference of over othel" 
ci vll actions, I 1264. 
Debts against decedent's estate, fi
 1643-1645. 



PREFERE
 CE- PH.ESU 
IPT IONS. 


lOO
 


Election contests, preference of on appeal, 
 57. 
F"'mily allowance, preference of, 
 1467. 
I1l making appointment of special administrators, 

 1413. 
Probate appeals, preference given to, 
 57. 
Wages a preferred claim against estate of decedent. 

 1205. 
Where several persons equally entitled to ëllhnÌi.;_, 
ter, 
 1366. 
Who entitled to, in appointment of guarèian, 
 1751. 
PRESENT includes future, 
 17. 


PRESUMPTIONS. Ancient documents presumed genuine, 

 1963. 
Binding on jury, 
 1961. 
Books containing laws of foreign country or sister 
state presumed correct, 
 1900. 
Conclusive, enumeration of, 
 1962. 
Conclusive, estoppel in pais, 
 1962. 
Conclusive, estoppel by acts in pais, 
 1962. 
Conclusive, estoppel by "standing by," 
 1962. 
Conclusive, generally, 
 1962. 
Conclusive, guilty intent, when, 
 1962. 
Conclusive judgment, 

 1908, 1962. 
Conclusive, legitimacy, 
 1962. 
Conclusive, malicious intent, when, 
 1962. 
Conclusive, order of court, 

 1908, 1962. 
Conclusive, presumption made conclusive by statute, 

 1962. 
Conclusive, recital in written instrument, 
 l
ù
. 
Conclusive, tenant cannot deny landlord's title, 
 1962. 
Controvertible, 
 1961. 
Definition of, 
 1959. 
Disputable, 

 1961, 1963. 
Disputable, acquiescence, presumption from, 
 1963. 
Disputable, ancient writing, 

 34, 1963. 
Disputable, arbitration, all matters passed upon, 
 1963. 
Disputable, arbitrators passed on all matters sub- 
mitted, 
 1963. 
Disputable, arising from order of court, 
 1909. 
Disputable, books containing reports of cases, 
 1963. 
Disputable, bool{s printed by authority, 
 1963. 
Disputable, burial ground, dedication of, 
 1963. 
Disputable, books, contents of, correct, 
 1963. 
. Disputable, consequence of act intended, 
 1963. 
Code Civil Proc.-6.1 
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Disputa ble, consideration for bill or note, 
 1963. 
Disputable, consideration for indorsement, 
 1963. 
Disputable, continuance of thing, 
 1963. 
Disputable, consideration from writing, 
 1963. 
Dispuiable, course of business, ordinary followed, 

 1963. 
Disputable, course of nature, or habits of life, ordi- 
nary, 
 1963. 
Disputable, court acting within jurisdictio
, 
 1963. 
Disputable, date, correct, 
 1963. 
Disputable, death after seven years, 
 1963. 
Disputable, death, priority of, 
 1963. 
Disputable, dedication of burial ground, 
 1963. 
Disputable, delivery, 
 1963. 
Disputable, delivery from possession of order for de- 
livery, 
 1963. 
Disputable, delivery imports o,vnership of deliveree, 

 1963. 
Disputable, fairness of private transactions, 
 1963. 
Disputable, generally, 
 19
. 
Disputable, higher evidence is adverse, if lower pro- 
duced, 
 1963. 
Disputable, identity of person from identity of name, 

 1963. 
Disputable, indorsement of bill or note, time of, 
 1963. 
Disputable, indorsement, where made, 
 1963. 
Disputable, innocence, 
 1963. 
Disputable issue, all matters in passed upon, 
 1963. 
Disputable, judge acting within jurisdiction, 
 1963. 
Disputable, jurisdiction that court or judge acts with- 
in, 
 1963. 
Disputable, jury must find according to, 
 1961. 
Disputable, law has been obeyed, 
 1963. 
Disputable, legitimacy, 
 1963. 
Disputable, letters mailed. were received, 
 1963. 
Disputable, marriage, 
 1963. 
Disputable, may be rebutted by evidence, 

 1961, 1963. 
Dispu table, money paid to a person was due, 
 1963. 
Disputable, nonconclusive judicial record correct, 

 1963. 
Disputable, obligation delivered up paid, 
 1963. 
Disputable, officer regularly appointed, 
 1963. 
Disputable, official duty performed, 
 1963. . 
Disputable, ordinary care tak"u of one's own concerns. 
, 1
 6.1. 
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Disputable, ov;nership from acts of dominion or from 
reputation, 
 1963. 
Disputable, ownership from common reputation, 
 1963. 
Disputable, ownership from exercising acts of owner- 
ship, 
 1963. 
Disputable, partnership, 
 1963. 
Disputable, payment from possession of order for pay- 
ment, 
 1963. 
Disputable, payment of earlier rent and installments 
on production of later receipt, 
 1963. 
Disputable, possession imports ownership, 
 1963. 
Disputable, rent, last receipt for, 
 1963. 
Disputable, shorthand notes, 
 273. 
Disputable, survivorship, 
 1963. 
Disputable, suppressed evidence adverse, 
 1963. 
Disputable. that one takes ordjnary care of his con- 
cerns, 
 1963. 
Disputable, trustee, bare, has conveyed to cestui, 

 1963. 
Disputable, unlavlful intent, 
 1963. 
Dispulable, witness presumed to speak truth, 
 1847. 
Di
pnta ble, writing thirty years old, 
 1963. 
Document over thirty years presumed genuine, 
 1963. 
Error not presumed prejudicial, 
 475. 
Foreign judgment, presumption arising from, 
 ID15. 
}\'farriage, presumption of, 
 1963. 

lay be controverted, "Then, 
 1961. 

lay be rebutted by evidence unless made conclusive, 


 1961, 1963. 
Officer regularly appointed, 
 1963. 
Partnership, presumption as to, 
 1963. 
Possession, presumption of ownership, 
 1963. 
Possession of realty, presumption as to, 
 321. 
Refusal to produce books and papers, on, 
 1000. 
Survivorship, presumptions respecting, 
 1963. 
Tenant, possession of, presumption as to, 
 326. 
Witness presumed to speak truth, 
 1847. 
Words presumeà used in ordinary acceptation, ä 1861. 


PRI EST, exempt from jury duty, 
 200. 
Priví1eged communication, 
 1881. 


PRIMARY EVIDENCE: See Evidence, II. 


PRIMA FACIE EVIDENCE: See Evidence
 II. 



lÛ12 PRINCIPAL AND AGE:
T-pnOBATE COURT. 


PRINCIPAL AND AGENT: See Agency. 
PRI NT I NG included in "\vriting, 
 17. 
P R I SO N E R, ad verse possession against, 
 328. 
Confined on civil process, discharged on what condI- 
tions, 
 1143. 
Deposition of, 

 1995-1997. 
Discharge of, by order of plaintiff, no second arrest, 

 1153. 
Discharge of, denied, second application, 
 1150. 
Discharge of, evidence, hearing of, 
 1146. 
Discharge of, exempts from subsequent arrest, 
 1151. 
Discharge of, final. 
 1151. 
Discharge of, judglnent remains in force, I 1152. 
Discharge of, notice of application for, 
 1144. 
Discharge of, notice of application for, service of, 

 1145. 
Discharge of, oath to be administered, 
 1148. 
Discharge of, order of, 
 1149. 
Discharge, examination for before judge, 
 1146. 
Discharge, examination for, answers in writing may be 
required, 
 1147. 
Escape, limitation of action for, 
 340. 
Imprisonment, effect on running of statute, 
 328. 
Limitation of action in case of imprisonment, 

 328, 
352. 
Plaintiff may order discharge of, 
 1153. 
'Support of, plaintiff to advance funds for, 
 115.(. 
Witness, as, 

 1995-1997. 
Witness, order for production of, 

 1995, 1996. 
PRIVATE STATUTE, defined, 
 1898. 
Foreign law-books admissible in evidence, 
 1900. 
How pleaded, 
 459. . 
Recitals in, how far evidence, 
 1903. 
PRIVATE SITTINGS, in certain cases, 
 125. 
PRIVATE WRITINGS: See Writings. 
PRIVILEGED COr
MUNICATIONS, 

 1880-1882. See Wit- 
nesses. 
PROBATE COURT: See Executor and Administrator; Es- 
tate of Decedent; Public Administrator. 
Appeals, fi 1714. 
Appeals, preference gi ven, 
 57. 
Appeal from decree settling trustee's account after 
ðistribution, 
 1701. 
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Chambers, power of court at, 
 166. 
Citation, how directed. 
 1707. 
Citation, how issued, 
 1708. 
Citation, how served, 
 1709. 
Citation, what to contain, 
 1707. 
Citation by personal notice, 
 1710. 
Citation to be served five days before return, 
 1711. 
Costs, by whom to be paid, 
 1720. 
Court to try case when no jury demanded, 
 1717. 
Decrees of, need not recite jurisdiction, 
 1704. 
Decrees of, to be entered in minutes, 
 1704. 
Decrees of, to be recorded, 
 1719. 
Decree, recorded, as notice, 
 1706. 
Guardian, appearance by, 
 1722. 
Guardian, appointment of: See Guardian, I. 
Guardian, service of notice upon, 
 17
2. 
Issues joined, how tried and disposed of, 
 1716. 
JudgJnents of, entered and enforceable as other judg- 
ments are, 
 1716. 
Jury trial where issues of fact joined, 
 1717. 
New trial, 

 1714, 1717. 
Notice, personal, to be by citation, 
 1710. 
Notice, recorded, order or decree as. 
 1706. 
Orders of, need not recite jurisdiction, 
 17D4. 
Orders of, to be entered in minutes, f 1704. 
Order, recorded, as notice, 
 1706. 
Personal notice to be by citation, 
 1710. 
Power of, at chambers, 
 166. 
Practice, rules of in general. 
 1713. 
Practice of, sections of code governing, 
 1713. 
Preferences given to appeals in probate, 
 57. 
Public administrator, 

 1726-1744. See Public Admin- 
istrator. 
Publication, how often to be made, 
 1705. 
Recorded order of decree as notice, 
 1706. 
Service on guardian, equivalent to service on ward, 

 1722. 
Transfpr of books, papðrs and actions to superior court, 

 79. 
Vacancy in trusteeship, filling, 
 1702. 
Writs and process necessary may be issued at cham- 
bers, 
 166. 
Wills, probate of: See Wills, VII. X, XI. 


PROBATION OFFICERS, appointment, intention of act, 
 
131, sub. 9. 
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PROBATION OFFICER)" 


Conditions of probation, furnishing to child, 
 131, sub. 
11. 
Conditions of probation, violation of, proceedings on, 

 131, sub. 10. 
Courts, in ,vhat courts to serve, 
 131, sub. 12. 
Creation of office of, 
 131, sub. 7. 
Deputies, creation of office of deputy, 
 131, sub. 7. 
Deputies, num ber of, 
 131, sub. 5. 
Deputies, appointment of, 
 131, sub. 7. 
Deputies, appointment, intention of act, 
 131, sub. 9. 
Deputies, additional, serve without salary, 
 131, sub. 5. 
Deputies, additional, appointment and removal of, 

 131, sub. 5. 
Deputies, allowance and payment of expenses, 
 131, 
sub. 6. . 
Deputies, duties and powers of, 
 131, sub. 8. 
Deputies, powers of peace officers, have, 
 131, sub. 13. 
Deputies, in what courts to serve, 
 131, sub. 12. 
Deputies, removal of, 
 131, sub. 7. 
Deputies, term of office of, 
 131, sub. 7. 
Duties of, 
 131, subs. 8. 10, 11. 
Examining into institutions. 
 131, sub. 4. 
Expenses, allowan(Oe and payment of, 
 131, sub. 6. 
Inquiry into antecedents of offender, duty, 
 131, sub. 
10. 
Nunlber of, 
 131, sub. 5. 
Office of, creation of, 
 131, sub. 7. 
Peace officers, have powers of, 
 131, sub. 13. 
Pro bation committee, appointment of, 
 131, sub. 1. 
Probation committee, appointment of officers and c;1epu- 
ties, 
 13], sub. 7. 
Probation committee, conlpensation, act without, 
 131, 
su b. 3. 
Probation committtee, intention of act, 
 131, snb. 9. 
Probation committee, institutions, examining into, 
 
131, sub. 4. 
Probation committee, institutions, report on, 
 131, 
sub. 4. 
Probation committee, number of, 
 131, sub. 1. 
Probation committee, oath and qualification, 
 131, sub. 
1. 
Probation committee, term of office, 
 131, sub. 2. 
Probation committee, vaca.ncies, how filled and term of 
appointee, 
 131} sub. 2. 
Records, keeping and inspection of, 
 131, sub: 10. 
Removal of, 
 131. sub. 7. 
Report and recommendation on child, 
 131, sub. 10. 
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Report of violation of terms of probation, 
 131, sub. 
11. 
Report on child released on probation, 
 131, sub. 10. 
Term of office of, 
 131, sub. 7. 
PROCESS: See Summons. 
Abbreviations, 
 186. 
Abuse of, contempt, 
 12\)9. 
Abuse or disobedience of, a contempt, 
 1209. 
Amendment of, power of court, 
 128. 
Cha111bers, power of judge at, to issue, 

 165, 166. 
Contempt, for abuse of, 
 1209. 
Defined, 
 17. 
Discharge of persons imprisoned on civil process, 


 1143-1154. 
Disobedience of, contempt, 
 1209. 
Execution of, where new county formed, p. 780, Stats. 
Guardian, service on, as service on ward, 
 1722. 
How far extends, 
 78. 
Interference with, contempt, 
 1209. 
Joint debtors, to. after judgment, 

 989-991. 
Justice s court, issuance in, 
 91. 
Justice's court, from. duty of sheriff and deputy to 
serve, 
 87. 
Justice's court, in, payment of fees, 
 91. 
Justice's court, may issue to any part of county, 
 919. 
Justìce's court, 10 be issued without blanks, 
 920. 
Language to be used in, 
 185. 
Mistake, relief from, 
 Lt73. 
Mode of carrying jurisdiction into effect, 
 181. 
Power of court to amend and control, 
 128. 
Power of judges at chambers. to issue, 

 165, 166. 
Return of, in justice's court, 

 R7, 89. 
Seal, want of. not to affect, when, p. 781, Stats. 
Service in ease of nonresidents, fi 1015. 
Service by telegraph, 
 1017. 
Service on associates in business, 
 388. 
Service on necessary parties ordered in by court, 
 389. 
'Service on guardian, 
 1722. 
Service on persons transacting business under common 
name, 
 388. 
Signifies what, I 11. 
Superior court, process of, extends to all parts of 
state, 
 78. 
Telegraph, serVÎce by, 
 1017. 
PROFITS: See Executors and Administrators, V. 
From time of execution to redemption, fi 707. 
Mesne, limitation of actions for, 
 336. 
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PROH IBITION, alternative, requisites of, I 1104. 
Alternative or peremptory, 
 1104. 
Appeal, 
 1109. 
Appeals, code sections relating to apply, 
 111'0. 
Code sections that apply to, 

 1105, 1109, 1110. 
Counterpart of mandamus, 
 1102. 
Defined, 
 1102. 
Effect of on proceedings in inferior tribunal, 
 1102. 
Hearing at any time, 
 1108. 
Holidays, may be issued and served on, 
 76. 
In what cases may issue, 
 1103. 
Issued on affidavit, 
 1103. 
Limitation of action, effect of prohibition, 
 356. 
May be issued or served any day, 
 134. 
New trial in, 
 ] 109. 
NevI trials, code sections relating to, apply, 
 1110. 
Peremptory, requisites of, 
 1104. 
. R8tUl'n and hearing may be at any time, 
 1108. 
Superior judge or court may issue, 
 76. 
Supreme court may issue, 
 51. 
Supreme court may not grant at chambers, 
 165. 
To whoin may Issue, 
 1103. 
What 
ourts may issue, 9 1103. 
What sections of code apply to, 

 1105, 1109. 
When will issue. 
 1103. 
PROOF: See Evidence. 
PROPERTY, definition of injury to, 
 28. 
Includes real and personal, 
 17. 
Joinder of actions for injuries to, 
 427. 
PROSECUTION, dismissal of action for want of, 
 583. 
PROVISIONAL REMEDIES, affidavit may be used on, 

 2006. 
PUBLIC ADMINISTRATOR, account, faiJure to, a mis- 
demeanor, 
 17-14. 
Account, failure to, duty of district attorney, 
 1744. 
Account, failure to, punishment for, 
 1744. 
Account, copy of to be filed with estate, 
 1739. 
Account, order for, 
 1735. 
Accounting to county cIerI\:, time of, 
 1739. 
Accounting and delivering up estate, where executor 
appointed, 
 1730. 
Act requiring coroner to act as in certain cases, p. 781. 
Bond of,- 
 1727. 
Civil officers to notify of property subject to waste, 

 1731. 
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Code sections app1icable to, ! 1743. 
Compensation and allowances of, 
 1618. 
Deposit of moneys \vith county treasurer, 
 1737. 
Deposit with county trpasurer, duties and 
ompensa- 
Hon of treasurer. 
 1737. 
Deposit with county treasurer. investment by treasurer, 

 1737. 
Deposit with county treasurer, payment of unclaimed 
money into state treasury, 
 1737. 
Deposit with county treasurer, money, how drawn, 

 1737. 
Deposit of funds with corporation, p. 769, 
 3, Stats. 
Duty of persons in whose house stranger dies, to give 
notice to, 
 1728. 
Escheat, 
 1737. 
Estates which may be administered by, 
 1726. 
Every six months return of condition of estate to be 
made, 
 1736. 
Examination of one charged with embezzlement, ques- 
tions to be written, signed and filed, 
 1734. 
Examination of one charged with embezzlement, pun- 
ishment for disobedience or refusal to answer, 

 1734. 
Examination of person charged with embezzlement or 
withholding estate, 
 1733. 
Failure to account, a misdemeanor, 
 1744. 
Failure to pay over money, proceeding against, for, 

 1740. 
Fees of officers, when and by ,vhom paid, 
 1741. 
How to administer, 
 1729. 
Inventory, 
 1729. 
Letters of, when and how obtained, 
 1727. 
1-1ust institute suits to recover property, 
 1732. 
lVlust tal{e out letters with reasonable dispatch, 
 1727. 
Not to be interested in payments, 
 1738. 
Oath of, 
 1727. 
Oaths may be administered by, 
 1742. 
Order for delivery of property to heirs or executors, 

 1735. 
Order of appointment, 
 1365. 
Order on, to turn property over to county treasurer, 

 1740. 
Order on, to account, 
 1735. 
Proceedings against for failure to pay over money, 

 1740. 
Report, affidavit that he is not interested in payments, 
I 1738. 
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Return of condition of estate to be made every six 
months and published, 
 ] 736. 
Unclaimed estate, how dispospd of, 
 1739. 
Waste, civil officer must inforn1 of, 
 17;
1. 
What estates may be administered by, 
 1726. 
When may be directed to take estate, 
 1411. 
When to account for estate, 
 1730. 
When to deliver up estate, 
 1730. 
When to settle "rith county clerk, 
 1739. 
When to be appointed, 
 1365. 
PUBLICATION, affidavit to prove, 
 2010. 
Changed names, of, 
 1279. 
Default, where service by, procedure, 
 585. 
Judgment-roll, where summons served by, 
 670. 
Newspaper, publication in, how proved, 
 2010. 
Notice of disoolution of corporation, 
 1230. 
Notice of petition for probate, of, 
 1303. 
Notice to lienholders, on partition, service of, by, fi 762. 
Order for sale of ward's property, of, i 1783. 
Order to appear in escheat proceedings, of, 
 1269. 
Petition for change of name, of, 
 1277. 
Probate proceedings, publications in, number of, fi 1713. 
Probate proceedings, how often to be made in general, 

 1705. 
Service on unknown or nonresident parties in partition, 

 757. 
Summons, of, default for failure to answer, 
 585. 
Summons, when and how made, fi
 412, 413. 
Summons in partition, 
 757. 
Summons to unknown parties in suit to quiet title, 

 750. 


PUBLIC LAND, certificate of purchase or of location as 
evidence, 
 1925. 
Adverse possession, effect on certificate of location or 
purchase, 
 1925. 
Holding for mining purposes, effect on certificate, 

 1925. 
Void letters patent, limitation of action to recover land, 
fi 317. 
PUBLIC OFFICER: See Officer. 


PUBLIC USE, fi 1238. 'See Eminent Domain. 
QUESTIONS OF LAW AND FACT. Fact, questions of, 
to be tried by jury, i 2101. 



QUESTIONS OF LAW A
D FACT-QUIETI
G TITLE. 1019 


Issues of fact, how tried, 
 592. 
Issues of fact to be tried by jury unless waived, t 882. 
Issues of law, how tried, 9 591. 
La W, questions to be addressed to court, 
 2102. 
La,v, what are questions of, 
 2102. 
\Vrit of possession, 9 380. 
QU I ETI NG TITLE. Action involving validity of gift or 
trust under will, determination final, 
 738. 
Action involving validity of gift Or trust under will, 
will admissible, 9 738. 
Action lies to determine adverse claim in what cases, 

9 738, 749. 
Action to be brought in county where land is, 
 78. 
Adverse claim, actIon to determine, 
 1050. 
Adverse claims may be determined in condemnation 
proceedings, 0 1247. 
Adverse claim, parties in suit to determine, 9
 380, 381. 
Costs, when plaintiff cannot recover, 9 739. 
Cotenants may unite in suit to determine adverse claim, 

 381. 
Cumulative, remedy Is, A 761. 
Default, 
 739. 
Disclaimer, 
 739. 
Hearing and evidence, I 751. 
Heirs, quieting title by, 
 1452. 
Improvements, 
 741. 
Injunction, 
 526. 
Judgment in and conclusiveness of, fi
 7
O, 751 
Jury trial, right to, 9 738. 
Jurisdiction, court has to inquire into and determine 
what questions, 
 751. 
Lis pendens, to be filed, 
 749. 
Parties, 

 379, 73B. 
Parties, unknown defendants, how described, I 749. 
Possession of executor for purpose of, 9 1581. 
Suit for, by or against executor, 9 1582. 
Summons, forn1 and contents of, 
 750. 
Summons, posting copy on property, I 750. 
Summons, publication of, 
 750. 
Summons, service of, 9 750. 
SunlIDons, service of, affidavit as to, 
 750. 
Summons, service on unknown or nonresident defend- 
ants, 
 750. 
Summons, time to issue, 
 750. 
Survey, etc., of property, 9
 742, 743. 
Title, termination, during action, fi 740. 
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QUIETING TITLE-REAL PROPERTY. 


Unknown parties, claims of, how determined, fig 749.. 
751. 
Unknown parties, hearing of adverse claim and judg- 
ment, 
 751. 
Unkno,vn defendants, how may be described in com- 
plaint, 
 749. 
Unknown parties, judgment by default not entered, 

 751. 
Unknown parties, rights and liabilities, 
 750. 
Unknown parties, judgment, conclusiveness of, 
 751. 
Unknown parties, summons, how served, g 750. 
Unknown partie's, summons, issued to, 
 749. 


QUI TAM ACTION, limitation on, 
 340. 
QUO RU M, arbitrators, 

 1053, 1285. 
Majority may act where joint authority given, 115. 
Referees, 
 1053. 
Senate sitting as court of impeachment, quorum of, 

 36. 


QUO WARRANTO: See Usurpation of Office and Fran- 
chise. 
Superior court or judge may issue, 
 76. 


RAILROAD CORPORATION, eminent domain, 11238. 
Condemnation for estimating cost of fences and cattle- 
guards, 
 1248. 
RAI LROADS. Crossings, ho,v to be made, I 1240. 
Crossings, separation of grades, 
 1240. 
REAL PROPERTY, acknowledgment of conveyance, any 
judge or justice may take, 
 179. 
Actions respecting, must be brought where, 
 392. 
Action to recover possession, costs of courSe allowed, 
when, 
 1022. 
Adverse possession of, 

 318 et seq. See Adverse Pos- 
session. 
Agreement for sale of, to be written, fi 1973. 
Arbitration, question of title may not be submitted to, 

 1281. 
Attachment of, manner of, 
 542. 
Attachment of, release, 
 559. 
Authority of agent to sell, to be written, 5 1978. 
Boundaries, rules for determining, 
 2077. 



REAL PROPERTY. 
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Claimants under common source of title may unite, 

 381. 
Cloud on title, parties in '
uit to remove, 
 381. 
Coextensive with 'what, 
 17. 
Contract for purchase of, by decedent, sale of, 

 1565- 
1568. 
Costs allowed of course in action involving title, 
 1022. 
Cotenants, parties in suits concerning, 
 381. 
Defendants In action to determine adverse clal:ns-, 

 380. 
Description of In pleading, 
 455. 
Description of, rules for construing, 
 2077. 
Ejectment: See Ejectment. 
Execution affecting, to issue to whom, 
 687. 
Execution purchaser may recover for injury to, after 
sale and before delivery, 
 746. 
Execution sale of, how conducted, 
 694. 
Execution sale, injury to, after, 
 746. 
Execution sa1e of, notice, 
 692. 
Ex
ution sale of, redemption, 
 70l. 
Execution sale of, what title passes, 
 700. 
Forcible entry, etc., 

 1159-1179. See Forcible Entry 
and Detainer. 
Injury to, after execution sale and before delivery, 

 746. 
Issue of title, evidence of continued possession, of 
remote occupant, 
 1834. 
Joinder of claims to recover, 
 427. 
Judgment after death not lien on, 
 669. 
Judgment for delivery of, 
 682. 
Judgment lien on, 
 671. 
Juadgment lien on, in another county, 
 674. 
Judgment of justice's court a lien on, "yhen, 
 900. 
Lien on, action to foreclose, where brought, 

 78, 392. 
Limitation of actions respecting: See Limitation of 
Actions. 
Lis pendens, filing of in action relating to, 
 409. 
l\lortgage on action to foreclose, where brought, 
 392. 
New parties in action relating to, bringing in, 
 389. 
Parties in action respecting, 
 379. 
Partition of, 

 752-801. See Partition. 
Party, applicatIon of person to be made, In act'on 
respecting, 
. 389. 
Pleadings, description tn, 
 455. 
Presumptions as to possession of, I 321. 
Quieting title, 

 738-751. See Quieting Title. 
Re-entry after eviction, when a contempt, I 1210. 
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REAL PROPERTY-RECEIVER. 


Return of execution on, 
 683. 
Suit to recover: See Ejectment. 
Title, question of, may not be submitted to arbitration, 

 1281. 
Transferred cases concerning, proceedings after judg- 
ment, 
 400. 
Trespass on, limitation of action for, 
 338. 
Undertaking on appeal to stay judgment for sale or 
deli very of realty, 
 945. 
Writing, necessity of, to create an interest in, 

 1971, 
1972. 


REASONABLE DOUBT, evidence, 
 2061. 


REC E I PT as evidence of payment, 
 1963. 
For payment of rent, presumptions arising from, 
 1963. 
For securities in partition proceedings, 
 790. 
Sheriff's, for accounts collected in attachment, 
 547. 
Who entitled to, 
 2075. 
RECEIVER, action, may bring, 
 568. 
Action, may defend, 
 568. 
Appeal lies from order appointing, 
 963. 
Attorney cannot be, 
 566. 
Code sections governing appointment, powers a.rld 
duties, 
 304. 
Collection of debts, rents, etc., 
 568. 
Compromise, may, 
 EG8. 
Corporation may act, 
 1348. 
Corporation, statute authorizing to act as, p. 768. 
Corporation as, qualification, oath, bond, 
 1348. 
Corporation, for, 

 564, 565. 
Creditor, appointment in action by, 
 564. 
Debts, may collect, 
 568. 
Disqualification of persons to act as, 
 566. 
Es.cheated estate, for, 
 1270. 
Ex parte application for, undertaking, 
 566. 
Ex parte application for, additional undertaking, 
 56ft 
Execution in aid of, 
 564. 
Foreclosure, appointment in, 
 564. 
Fraudulent purchase, appointment in action to vacate, 

 564. 
Funds in hands of, may be invested, 
 569. 
Grounds for appointing, 
 564. 
Investment of funds in hands of, 
 569. 
Judgment, to carry into effect, 
 564. 
Judgment, appointment after, 
 564, 



nECEIV
R-RECÖRD. 
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Oath of, 
 567. 
Partnership cases, appointment in, 
 564. 
Possession of property, 
 568. 
Powers, 
 568. 
Ren ts, may recei ve, 
 568. 
Undertaking, additioI}al, on appointment of, 
 566. 
Undertaking on appeal, to stay judgment appointing, 

 943. . 
Undertaking on ex parte application for, fi 566. 
Undertaking of, 
 567. 
When may be appointed, 
 564. 
Who may n{)t act as, without consent of parties, 
 566. 
RECITALS, conclusiveness of, 
 1962. 
Statutes, recitals in, effect of, 
 1903. 


RECORD: See Evidence; Lis Pendens. 
Abstract of justice's judgment must be recorded to 
create lien on land, 
 900. 
Actions, of, clerk must keep, 
 1052. 
Act transferring records of old courts to courts created 
by new constitution, p. 782. 
Appeal, what constitutes record on, 
 661. 
As evidenoee: See Evidence. 
Attach men ts, recorder to index, 
 542. 
Attachments, how indexed, 
 542. 
Attachment, release of, to be recorded, 
 559. 
Attachment, release of, how recorded, 
 559. 
Certificate of recording officer prima facie evidence of, 

 1833. 
Citizen may inspect, 
 1892. 
Copy of foreign judicial record, when admissible, 
 1907. 
Copy of, officers to gi ve, 
 1893. 
Copy of, seal. 
 153. 
Court, parties cannot contradict record of, 
 1837. 
Courts of, what are, 
 34. 
Decedent's estate, lease of, recording, 
 1579. 
Docket, justice's, a public, 
 93. 
Execution, return of, 
 683. 
Executor's conveyanoee, recording, 

 1601, 1604, 1605. 
Guardian's bond and letters, recording, 
 1756. 
Lease of decedent's estate, r
ording, 
 1579. 
Letters of administration, and testamentary, recording, 

 1337. 
Lis pendens, 
 409. 
Mechanic's lien, recording, 
 1189. 
Mechanic's lien, claim of, 
 1187. 
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RECORD-REFERENCE. 


r
ortgage of decedent's estate, recording, 
 1579. 
Notice of completion of building, fee for recording, 

 1187. 
Not to be removed from office, 
 1950. 
Pårtition, of conveyance in, 
 787. 
Partition of decedent's estate, recording, 
 1684. 
Probate homestead, decree relative to, 
 1719. 
Public, dockets and papers of justice, 
 914. 
- Public, of private writing, how proved, 
 1919. 
Public, not to be removed from public office, 
 1950. 
Rec{)rded pro b.a te proceedings as notice, 
 1706. 
Register of actions, what to be entered in, 
 1052. 
Transfer from old court to new, 

 55, 79. 
What constitutes, on appeal, 
 661. 
REDEMPTION, decedent's estate, of, by judgment debtor, 

 1505. 
Execution, from, 

 701, 70'1. 
Execu tion, from, notice, 
 703. 
Execution, from, payment of taxes, interest, liens, 


 702, 703. 
Execution, from, who may make, 
 701. 
J\tlortgage: See Mortgages. . 
Mortgage, note of record of, to be produced, 
 705. 
Payment, to whom to be iDa.de, 
 704. 
What necessary to, 
 705. 
RE-ENTRY on property after eviction, when a contempt, 

 1210. 
REFERENCE, account, of long, fi 639. 
Accoun t of executor, referring to referee, 
 1636. 
Account, reference of, on judgment by default, 
 585. 
Account, reference of, questions involving, 
 639. 
All must meet, but a majority may act, 
 1053. 
Attorney, accusations against, 
 298. 
Bill of exceptions, settlement by referee, 
 650. 
Consent, by, when may be ordered, 
 638. 
Continuance, costs may be imposed as condition of, 

 1029. 
Court commissioner, to, 
 640. 
Decedent's estate, claims against, 

 1507, 1508. 
Default, reference, when may be ordered, 
 585. 
Depositions, to take, in proceeding to remove attorney, 

 298. 
Evidence, rules of, in general, 
 2103. 
Failure of parties to agree, appointment by judge, 
I 640. 



REFERENCE-REMITTITUR. 


1U
 


Finding, effect and force of, 

 644, 645, 1507. 
Finding, how excepted to and reviewed, I 645. 
For information of court, 

 638, 639. 
Issue, of, by court, 
 592. 
Judgment on finding, 
 644. 
Judgment-roll, findings of referee part of, 
 670. 
Objections to referee, 

 641, 642. 
Ordered on motion, in what cases, 
 639. 
Ordered upon agreement of parties in what cases, 

 638. 
Partition, in, to determine lienholders' rights, 
 761. 
Partition proceedings, in, 

 761 et seq. See Partition. 
Question not arising upon pleadings, of, 
 639. 
Referee, decision of, meaning of, 
 1033. 
Referee, disqualification of, grounds for, 
 641. 
Referee, fees of, amount of, 

 1028, 1508. 
Referees, number of, 
 640. 
Referee, objection to, grounds for, f 641. 
Referee, objections to, procedure on, 
 642. 
Referee, qualifications of, 
 641. 
Referee, quorum, 
 1053. 
Referee, what disqualifies, 
 641. 
Referee, who may not act as, 
 641. 
Repol-t, findings of fact and conclusions of law, sepa- 
rately stated, 
 643. 
Repol t to be made within twenty days, 
 643. 
Seamen, of claims of, 
 826. 
Statement O'n motion for new trial, when case tried 
lJefore referee, 
 659. 
Supplementary proceedings, disobedience of, con- 
tempt, 
 721. 
'\\Then ordered after judgment on demurrer, 
 636. 
When parties do not consent, 
 639. 
REGISTER of actions, clerk must keep, fi 1052.- 
REHEARING, in supreme court, 
 43. 
R E LA T ION S HIP: See Affinity; Consanguinity. 
Declarations of decedent respecting, 
 1870. 
REM EDY, judicial, defined and classified, 

 20, 21. 
Mergér of civil and criminal, 
 32. 
See Actions. 
REM ITTITU R, 

 56, 958. 
Code Civil Proc.--65 
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RENEW AL-RESPO
DENT. 


REN EW AL, application for order, of, 
 182. 
Execution in justice's court, renewal of, 
 903. 


RENTS: 'See Estate of Decedent; Landlord and Tenant. 
From time of execution to redemption, 
 707. 
Limitation of actions respecting, 

 319, 336. 
Receiver may collect, 
 568. 


REPLEVIN, 

 509-521. See Claim and Delivery. 
REPORTER, phonographic, 

 268-274. '3ee Phonographic 
Reporter. 
Supreme court decisions, 
 262. 


REPUTATION, common, evidence of when admissiblè, 

 1870. 
Presumption of ownership from, 
 1963. 


RESCUING person; contempt, I 1209. 


RES GESTAE, evidence admissible as, 

 1850, 1870. 


RESIDENCE. Nonrésident, place of action against, 
 395. 
Of justices of peace, 
 159. 
Of su
erior judges, 
 158. 


RES JUDICATA, conclusiveness of judgment, general rules, 

 1908. 
Conclusive, judgment is, when 
 196,2. 
Conclusiveness, judicial record may be impeachetl, on 
what grounds, 
 1916. 
Conclusiveness, what deemed adjudged, 
 1911. 
Conclu
iveness, parties, when deemed the same, 
 1910. 
Conclusiveness, action in volving validity of gift or 
trust, 
 738. 
ConcJnsiveness of foreign judgment, 
 1915. 
Conclusiveness, judgment of court of admiralty of 
foreign country, 
 1914. 
Orders as, 

 1908, 1909, 1962. 
PartiE;s deemed same, when, 
 1910. 
Recot"à of another state as, 
 1913. 
Record of court of admiralty as, 
 1914. 


RESPONDENT, who is, 
 938. 



RESTITUTION-REVIEW, WRIT OF. 
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RESTITUTION of property on reversal, I 95'1. 


RETROACTIVE force of code, 
 3. 
Statute of limitations, 
 362. 


RETU RN: See Executions; Summons. 
Certiorari, 
 1070. 
Certiorari, of, perfecting, 
 1075. 
Execution, of, time for, 
 683. 
Officer summoning jurors, of, 

 227, 232. 
Summons returned, how, 
 410. 


REVIEW, WRIT OF, application for, how made, fi 1069. 
Chambers, powers at, 

 165, 166. 
Clerk to return writ with transcript required, when, 

 1070. . 
Code sections relating to appeals apply, 
 1110. 
Code sections relatIng to new trials apply.. 
 1110. 
Code sections relating to rules ot practice apply to, 

 1109. 
Contents of, 
 1071. 
Costs, 
 1032. 
DIrected to whom, fi 1070. 
Extent of review under, A 107'- 
Form of writ, 
 1071. 
HearIng, 
 1075. 
In what cases may issue, 
 1068. 
Judgment, 
 1075. 
Judgment, copy of to be sent to inferior tribunal, 

 1076. 
Judgment-roll, what constitute
 
 1077. 
Notice of application for, 
 1069. 
Return and hearing may be at any time, 
 1108. 
Return of, defective, perfecting, 
 1075. 
Rules of practice, 
 1109. 
Scope of review under, 
 1074. 
Service of, 
 1073. 
Staying proceedings in, in inferior court, 
 1072. 
Stay, effect of as, 
 1072. 
Stay, may be granted or not, 
 1072. 
To whom will issue, 
 1068. 
Writ of certiorari denominated writ of review, I 1067. 
What to contain, 
 1071. 
Who may grant, 
 1068. 
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Whom to be directed to, 
 1070. 
When may be granted, 
 1068. 
REVOCATION of wills: 'See Wills, VI. 


RIOTS, justice's court has jurisdiction, g 115. 
Limitation of action against municipality for, 
 340. 


RIPARIAN OWNERS, condemnation of water, damages, 
rules for ascertaining, 
 1248. 


RIVERS. Boundary, river as, 
 2077. 
Venue of action for offense on river situated in several 
counties, 
 393. 


ROADS. Boundary, road as, 
 2077. 
ROLL OF ATTORNEYS, how kept, 
 280. 


ROUTS, justice's court has jurisdiction over, 1115. 


R U L E inconsistent with code, repealed, 
 18. 
Of construction of code, 
 4. 
Of court, courts of record may make, 
 129. 
Of court, limitation on power to make, 
 129. 
Of justice's court, 
 95. 
When take effect, 
 130. 
SACRAMENTO COUNTY, number of superior judges, 
 66. 
Act increasing number of superior judges in, p. 765. 


SALARY, deputy sheriff's, in justice's courts, fi 87. 
Justices', 
 
 97, 103. 
Justi
t'S clerk's, and his deputy's, 
 97. 
What necessary to, 9 705. 
Justices' clerk and assistants in cities and counties 
over 200,000, pp. 776, 777, Stats. 
Lien for: See Lien. 
Preferred claim, g
 1204-1207. 


SALES: See Executions; Foreclosure; Partition. 
Over two hundred dollars, effect of statute of frauds, 

 1973. 
SAN BERNARDINO COUNTY, act increasing number of 
superior judges in, p. 766. 
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SAN DIEGO COUNTY-SEAL. 
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SAN DIEGO COUNTY, acts increasing and lessening num- 
ber of superior judges in, p. 766. 


SAN FRANCISCO. Classification of. judges as to terms 
of office, 
 68. 
Judgments and orders of any session as etIective as if 
all judges presided, 
 67. 
Justices of the peace in, salaries of, 
 97. 
Justices' clerk and assistants in, act relating to, pp. 776, 
777. 
Number of superior judges, 
 67. 
Police court of, act transferring records to, p. 784, 
 3. 
Presiding judge, election and removal of, 
 67. 
Presiding judge to distribute and prescribe order of 
business, 
 67. . 
Superior court, presiding judge to prescribe times of 
ho lding special sessions, 
 73. 
· Superior co
rt. sessions of, number of, 
 67. 


SAN JOAQUIN COUNTY. Number of judges, 
 66. 


SAN LUIS OBISPO COUNTY, acts increasing and lessen- 
ing number of superior judges in, p. 766. 


SANTA CLARA COUNTY. Number of judges, 
 66. 
Act increasing number of superior judges in, p. 766. 


SATISFACTION, attorney may acknowledge, 
 283. 
Of judgment, how made, 
 675. 
SAVINGS AND LOAN ASSOCIATION, dissolution of, 

 1234. 


SA VI NGS BAN K, deposits: See Estate of Decedent, II. 
Limitation of action against, 
 348. 


SCIRE FACIAS, abolished, 
 802. 
SEAL, compromise without, good, 
 1934. 
Court, of, clerk to keep, 
 152. 
Courts, of, how provided, 
 151. 
Courts, of, to what documents to be affixed, 
 153. 
Courts, vrhat courts nlust have, 
 147. 
Court, of, when private seal used, 
 151. 
Court commissioner, of, 
 2b
. 
Defined, 

 14, 1930, 1
31. 
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SEAL-SENATE. 


Distinction between sealed and unsealed instruments 
abolished, 
 1932. 
Execu tion, 
 682. 
Foreign, 
 1931. 
Guardian, 
 153. 
Judicial notice taken of, I 1875. 
Police court, of, 
 150. 
Private, how made, 
 1931. 
Public, how made, 
 1931. 
Scroll or sign, 
 1931. 
Sealed instrument may be changed or discharged by 
unsealed, 
 1932. 
Superior court, of, 
 149. 
Supreme court, of, 
 148. 
Telegram, how described by, 
 1017. 
To what document to be affixed, 
 153. 
Want of not to affect validity of writs, process, etc., 
when, p. 781, Stats. . 
What courts sh-all have, 
 147. 
Writ, necessary for, 
 153. 


SEALED VERDICT, 
 617. 
SEAMEN: See Shipping. 
Exempt from jury duty, 
 200. 
SEARCH ER OF RECORDS, what properly of exempt, 
 690. 
SECRETARY of supreme court, 

 265, 266. 
Of superior court, in certain cities and counties, p. 764, 
S tats. 
SECTION, refers to what, 
 17. 
Meaning of, 
 17. 
SEDUCTION. Guardian may sue for seduction of ward, 

 375. 
Limitation of action for, 
 340. 
Parent may sue for daughter's, g 375. 
Sitting of court, private, 
 125. 
Unmarried female may recover exemplary damages for 
own, 
 374. 
Unmarried female may sue for her own, 
 374. 


SEISIN, within five years, when necessary to recover 
realty, 

 318, 319. 
SENATE: See Impeachment. 



SERVICE-SHERIFF. 
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SERVICE: 'Bee Process. 
Affidavit, service provable by, 
 2009. 
Appearance equivalent to, 
 416. 
Association, on, 

 388, 411. 
Attorneys, on, manner of, 
 1011. 
Attorney entitled to be served for party, fi 1014. 
Certiorari, of, 
 1073. 
Complaint, copy of, 

 410, 527. 
Contempt proceedings, 
 1016. 
Corporaiion, on, I 411. 
Expense of, included in costs, 
 1021. 
Guardian, on, equivalent to service on ward, 
 1722. 
Injunction, of complaint and affidavit, in, 
 527. 
Mail, by, computation of time, 
 1013. 
?vlail, by, how made, 
 1013. 
Mail. by, when complete, 
 1013. 
Mail, by, when may be made, 
 1012. 
Mandamus, of, 
 1096. 
Need not be made if defendant does not appear, 
 1014. 
Nonresident, on, attorney, 
 1015. 
Nonresident, on, manner of, 
 1015. 
Notice and papers, how served, 
 1011. 
Notices, after appearance defendant entitled to all, 

 1014. 
Party, on, manner of, 
 1011. 
Prohibition, of writ of, 

 1096, 1105. 
Proof of, 
 415. 
Publication, by, 

 412, 413, 415. 
Revi.ew, writ of. 
 1073. 
Several defendants, some served, I 414:. 
Subpoena, of, 

 1987, 1988. 
Telegraph, by, manner of, 
 1017. 
Tenant holding over, of notice on, 
 1162. 
Time for, extension of. 
 1054. 
SETOFF, assignment of chose not to prejudice, 
 368. 
Bill or note, assignments not affected by setoff, 
 36K 
Cross-demands deemed compensated, 
 440. 
Cross-demands not affected by death or assignment, 
I 440. 
Improvements, as in ejectment, 
 741. 
Mechanic's lien, 
 1184. 
SHAM ANSWER, striking out, 
 453. 
SHERIFF: See Arrest and Bail; Attachment; Justice's 
Court. 
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SHERIF!". 


Action aJ?:ainst for official acts, I 1065. 
Arrest by, how made, fi 485. 
Attachment of vessel, 

 819, 820. 
Attorney, disqualification to act as, 
 96. 
Bail, liability as, on bond, 
 502. 
Bail money to be deposited in court, fi 498. 
Bail, when liable as
 
 501. 
Deed of. to escheated estate, fi 1271. 
Deed, when to be executed, 
 703. 
Deputies, in justices' courts, duties, fi 87. 
Deputies, in justice's court, liability for, I 87. 
Deputies, in justices' courts, salary, 
 87. 
Disqualification to act as attorney, fi 96. 
Duty to provide suitable rooms for judge, g 144. 
Escape, limitation of action against, for, 
 340. 
Ex officio officer of justices' court, 
 87. 
Execution, not to purchase at, 
 694. 
Execution, penalty for selling under, without notice, 

 693. 
Execution, writ of, requires what of, I 682. 
Execution may issue to any, I 687. 
Execution sale: See Executions. 
Expenses of providing suitable rooms, how paid, I 144. 
Indemnity to, on claim of property, I 689. 
Judgment against, conclusive against sureties, when, 
fi 1055. 
Jurors, list of, to be delivered to sheriff, 
 219. 
Jurors, summoning forthwith, 
 226. 
Jurors, sunlmoning to complete panel, 
 227. 
Justice's court sheriff an officer of, 
 87. 
Justice's court, sheriff, attendance and duties of, I 87. 
Justice's court, sheriff, deputy, duties of, 
 87. 
Justice's court, sheriff, deputy, salary of, 
 87. 
Justice's court, sheriff, ex officio officer of, 
 87. 
Justice's court, sheriff, liability for deputies, 
 87. 
Justice's court, sheriff, liability on bond, 
 87. 
Justice's court, duty to provide rooms for, 
 88. 
Justice's court, duty to serve process, etc., issued by, 

 87. 
Liability for arrest of witness, 

 2068, 2069. 
Liability for taking property of third person under 
execution, 
 689. 
Liability on bond, for duties in justices' courts, fi 87. 
Liability to third person in replevin, 
 519. 
Limitation of action against, 

 339, 340. . 
Official bond, liability on for sheriff as bail, 
 502. 
Powers and duties of, prescribed by Political and Penal 
Codes, I 262. 



 - -,........ 
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Receipt of, for accounts collected in attachment, 
 547. 
Requisition to, in replevin, 
 511. 
Service of subpoena on concealed witness, 
 1988. 
Sureties' liabiUty for default in deposit made in lieu of 
bail, 
 498. 
Summon jurors, how to, 
 225. 
To detain prisoner arrested for contempt until dis- 
charged, 
 1214. 
To notify plaintiff of arrest. 
 864. 


SHERIFF'S DEED, when to be executed, I 703. 
To escheated estate, 
 1271. 


SHIPPING, appearance, who may enter and defend action, 

 821. 
Attached vesset claims of seamen against, how proved, 

 826. 
Attached vessel, notice of sale, 
 824. 
Attached vessel, sale of, application of proceeds, 
 824. 
Attached vessel, sale of, application of proceeds where 
claim for wages involved, 
 825. 
Attached vessel. sale of at auction, 
 824. 
Attachment of vessel, clain1 for wages may be asserted 
notwithstanding, 
 825. 
Attachment. of vessel, custody, 
 820. 
Attachment of vesset discharge of, 
 823. 
Attachment of vessel, discharge of, how procured, 

 822. 
Attachment of vessel, discharge of, undertaking or 
deposit, 
 822. 
Attachment of vessel, clerk to issue, 
 818. 
Attachment of vessel, right of, 
 817. 
Attachment of vessel, sheriff may not interfere with 
merchandise, baggage. etc., 
 820. 
Attachment of vessel, sheriff must execute writ with- 
out delay, 
 820. 
Attachment of vessel, time for, 
 817. 
Attachment of vessel. undertaking, 
 818. 
Attachn1ent of vessels, undertaking, exception to sure- 
ties, 
 82l. 
Attachment of vessel, undertaking, justification of sure- 
ties, 
 821. 
Attachment of vessel, who may derend action, I 821. 
Attachment of vessel, writ to be directed to what 
sheriff, 
 819. 
Claim of mariner or seaman, conteJst of, 
 826. 
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SHIPPI
 G-SICKNE'SS. 


Claim of mariner or seaman, failure to contest admis- 
sion, t 826. ' 
Claim of nlariner or seaman, reference of on contest 

 826. ' 
Claims of mariner, review of finding of clerk or referee 
respecting, 
 826. 
Claims of seamen, ho,v proved, 
 826. 
Claims of seamen against attached vessel, how proved 

 826. ' 
Complaint must be verified in action against vessel, 

 815. 
Execution against ship, where claim for wages assert- 
ed, application of proceeds, 
 825. 
Execution sale of vessel, notice. what to contain, fi 827. 
Jury duty, employee of vessel is exempt from, 
 200. 
Justice's court has no jurisdiction, 
 114. 
Liens, limitation of action on, 
 813. 
Liens on vessels, what demands constitute, 
 813. 
Notice of sheriff's sale, what to contain, 
 827. 
O'wners, action to be against, 
 814. 
Owners unknown, 
 814. 
PaTties defendant, lienholders, 
 81.f. 
Parties defendant in actions against vessel, fi 814. 
Res judicata, judgn1ent of court of admiralty as, fi 1914. 
Seamen's wages, exemption of, 
 690. 
Seamen's wages, justice's court has no jurisdiction, 

 114. 
Sheriff's sale, notice of, what to contain, 
 827. 
Summons, service on master, mate, etc., 
 816. 
Summon s, service on owners of vessel, fi 816. 
Vessels are liab]e for what claims, fi 813. 
Vessels liable for injuries, fi 813. 
Vessels liable fO"r services, 
 813. 
Vessels Hable for wharfage and anchorage, I 813. 
Vessels liable on contract to carry, I 813. 
Wages of seamen, claim of against attached vessel, how 
proved, fi 826. 
Wages of seamen may be asserted notwithstanding at- 
tachment of ship, how, 
 825. 
SHORTHAND REPORTER, 

 268-274. See Phonographic 
Reporter. 
None in attendance, clerk to take testimony, 
 1051. 
SIC KNESS excuses non-appearance in contempt, 
 1221. 
Juror, proceedings in case of, 
 615. 
Justice þ transfer of cause, I 90. 
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'Superior judge, appointment of substitute by governor, 
I 160. 


SIGNATURE includes mark, 
 17. 
Mark, signature by, to be witnessed by two persons, 

 17. 
When admitted, 

 446-449. 
When admitted in justice's court, 
 887. 


SINGULAR includes plural, 
 17. 


SISTER STATE, books containing laws of, presumed cor- 
rect, 
 1900. 
Documents of, how preved, 
 1918. 
Judgment of, how enforced. 
 1913. 
Judicial record of, effect of, 
 1913. 
Judicial record of, how proved, 
 1905. 
Justice's judgment in, how proved, 

 1921, 1922. 
Laws of, how proved, 
 1902. 
La WS, unwritten, how proved, 
 1902. 
Limitation laws of, 
 361. 


SITTINGS, public and private, 

 12., 125. 
SLANDER, ans'\\yer in, 
 461. 
Justification, 
 461. 
Limitation of action for, 
 3,(0. 
Mitigating circumstances, evidence of, 
 461. 
Pleading in actions for, 
 460. 
Undertaking for costs in, p. 778, Stats. 
SOCI ETY, change of name, fi 1276. 
SOLE TRADER, decree authorizing one to act as, 

 1817, 
1819. 
Hearing of petition, 
 1816. 
Husband of, not liable for her debts, 
 1821. 
Liabilities and rights of, 
 1819. 
Liable for n1aintenance of minor children, 
 1820. 
1\fay have five hundred dollars of community or hus- 
band's property, 
 181
. 
Notice of application to become, contents of, 
 1812. 
Notice of application to become, proof of, 
 1816. 
Notice of application to become, publication of, 
 1812. 
Oath of, 
 1818. 
Opposition, what to contain, and verification of) 
 1815. 
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SOLE TRADER-STATE 


Petition, what to contain and when filed, 
 1813. 
Petition, who may oppose, and how, 
 1815. 
Recording decree authorizing, 
 .1818. 
Rights and liabilities of, 
 1819. 
Trial, 
 1816. 
Who may become, 
 1811. 
SONOMA COUNTY. Number of judges, 
 66. 
SPECIAL ADMINISTRATORS: See Executors and Ad- 
ministrators, X. 


SPECIAL ISSU E not made by pleadings, how tried, 
 30'9. 
SPECIAL PROCEEDING, "action" includes, 
 363. 
Appeals in, 
 1110. 
Costs on review other than by appeal, 
 1032. 
Costs of course, wben allowed, 
 1022. 
Defendant in, 
 1063. 
Defined, 
 23. 
Judgment in, defined, 
 1064. 
Judgments in, appealability, 
 963. 
Motion and order in, same as in 
ivil action, 
 1064. 
New trials in, 
 111'0. 
Order in, 
 1064. 
Particular proceeding: 'See Particular Title. 
Parties designated, how, 
 1063. 
Plaintiff, 
 1063. 
Reference, 
 639. 
Remedies, divided into actions and special p'roceed- 
ings, 
 21. 
Rules of practice, 
 1109. 
Security for costs required of nonresident or foreign 
corporation, 
 1036. 
Security for costs, failure of nonresident or foreign 
corporation to give, dismissal, 
 1037. 
Time of taking depositions in, 
 202(). 
Verification may be by affidavit, 
 2009. 


SPECIFIC PERFORMANCE, contract of decedent to con- 
ve
y: See Executors and Administrators, VIII. 
Powers of court, statute of frauds, 
 1972. 


ST ATE, answer must be verified when state paJ.i,y, 
 446. 
Bond
 not required of, 

 529, 1058. 
Condemning lands of, under eminent domain, 
 1240. 



STATE-STATEMENT. 
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Costs when state a party, 
 1038. 
Escheat, 

 1269, 1272. See Escheat. 
Execution to be in name of people, 
 682. 
Grantee of, limitation of action, 
 316. 
Includes what, 
 17. 
Injunction by, undertaking not required, 
 529. 
Injunction suspending business of corporation, 
 531. 
Limitations in actions by generally, 
 345. 
Limitations in action for hospital dues, 
 345. 
Limitation of action by, for forfeiture or penalty, 
 340. 
Limitation of action by, respecting real property, 


 315, 317. 
Proceedings, against, act authorizing, p. 784. 


STATE LAND: See Public Land. 
Condemnation of: See Eminent Domain. 


ST A TEM ENT, amendments, extension of time, 
 1054. 
Appeal, on, an1ended, service of, 
 661. 
Appeaì, on, amendment of, 
 661. 
Appeal, on, how settled, 
 661. 
Appeal, on, must contain only what, 
 661. 
Appeal on, service on adverse party, 
 661. 
Appeal, on, time for proposing, 
 661. 
Appeal, what may be used on, 
 950. 
Extension of time, 
 1054. 
Justice's court, appeal from, 
 92. 
New trial, amendment, time to prepare and serve, 

 659. 
New trial, errors of law, specification of particulars, 

 659. 
New trial, insufficiency of evidence, specification of 
particulars, 
 659. 
New trial, judge to sign and certify, 
 659. 
New trial, notice of settlement, 
 659. 
New trial, power of judges in settling and certifying, 

 653. 
New trial, how prepared where granted on court'
 own 
motion, 
 662. 
New trial, presentment to judge, 
 659. 
New trial, settlement of, 
 659. 
New trial, time to prepare and serve, 
 659. 
New trial, to be filed, 
 659. 
New trial, useless and redund8nt matter to be stricken 
out, 
 659. 
New trial, where case tried by referee, 
 659. 
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STATE TREASURY-STATUTES. 


STATE TRE.A.SURY, deposit in, in condemnation proceed- 
ings, 
 1254. 


STATUTE OF FRAUDS. Agreement for sale of real 
esta te, 
 1973. 
Authority of agent to sell realty must be written, 

 1973. 
Building con tracts, 
 1183. 
Contracts which are within, 
 1973. 
Lease not exceeding one year, writing not necessary 

 1971. 
Leasing, agreement for longer than a year, 
 1973. 
Marria.ge, agreenlent of, 
 1973. 
Marriage, agreement upon consideration of, 
 1973. 
Mechanic's lien, what contracts must be in writing, 

 1183. 
Promise of executor to answer out of own estate, 

 1612. 
Promises to answer for debt, default or miscarriage of 
another, 
 1973. 
Real property, writing necessity to creation of interest 
in, 

 1971, 1972. 
Representation as to credit of third person to be writ- 
ten, 
 1974. 
Sales over two hundred dollars, 
 1973. 
Specific performance, effect of statute, 
 1972. 
STATUTE OF LIMITATIONS: See Limitation of Actions. 


STATUTES: See Evidence. 
Authentication of foreign, 
 1901. 
Books containing, as evidence, 
 1900. 
Code, continuation of, 
 5. 
Code repeals statutes on matters covered by, 
 18. 
Code, consistent with, not continued in force, 
 18. 
Code, inconsistent with, repealed, 
 18. 
Code, private statute not repealed by, 
 18. 
Code, repeal by, does not revive former law, 
 18. 
Code, retroactive, is not, 
 3. 
Constitution, definition of, 
 1897. 
Construction, in general, 
 1858. 
Construction of, for court, 
 2102. 
Construction, court confined to terms or substance, 

 1858. 
Construction, duty of judge, 
 1858. 
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Construction, effect to be given to all parts, fi 1858. 
Constructions, two, construed in favor of natural right, 

 1866. 
Construction, where statute capable of two interpreta- 
tions, 
 1866. 
Defined, 

 1897, 1898. 
Intention of legislature to govern, 
 1859. 
Limitation of action upon statute for penalty or for- 
feiture, 
 340. 
Not continued in force because consistent with code, 

 18. 
Not expressly continued in force repealed, 
 18. 
Particular intent prevails over general, 
 1859. 
Particular provision prevails over general, 
 1859. 
Pleading, private, 
 459. 
Private, not repealed by code, 
 18. 
Public and private, defined, 
 1898. 
Reci tals in, effect of, 
 1903. 
Repeal by code does not revive former laws, I 18. 
Repeal of does not revive former law, 
 18. 
Retroactive, code is not, 
 3. 
Sales at auction, memorandum by auctioneer, 
 1973. 
Section, meaning of, 
 17. 
What are, 
 1897. 
Written laws of state, in what contained, 
 1897. 
STAY: See Appeals. 
Affidavits, use of to obtain stay, 
 2009. 
Granting, until security given for costs, 
 1036. 


STENOGRAPHERS, 

 268-274. See Phonographic Re- 
po rters. 


ST I PULA T ION for transfer of action to another court, 

 398. 
Of attorney, 
 283. 


STOCK: See Corporations. 
Limitation of action to recover, sold for delinquent as- 
sessment, 
 341. 
STOCKHOLDER, limitation of action against, 
 359. 
STREAI\1 as boundary, 
 2(577. 
Venue of action for offense on stream situated in sev- 
eral counties, 
 393. 
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STREETS-SUBSCRIPTION. 


STREETS. Limitation of acEon to contest assessment, 

 349. 
Partition proceedings affecting, 
 764. 
Right of city to take land for, not affected by code, 

 1263. 
See Highways. 


STRIKING OUT. Disobedience of subpoena striking out 
complaint or answer, 
 1991. 
Order striking ou
 pleading deemed excepted to, 
 &47. 
Sham answer, 
 453. 


SU 8M ITTI NG CONTROVERSY without action, 
i 1138, 
1140. 
See Arbitration. 


SUBPOENA, contempt far disobeying, 

 1991, 1209. 
Definition of, 
 1985. 
Disobedience to, forfeiture for, 
 1992. 
Disobedience to, how punished, 
 1991. 
Disobedience, striking out complaint or a'nswer, fi 1991. 
For what issued, 
 1986. 
Issuance, who to issue, 
 1986. 
Issued, how, 
 1986. 
Justice of peace may issue to any part of county, 

 919. 
Justices' clerk may issue, 
 87. 
May require production of books, papers, etc., I 1985. 
Nonresidents, service on, 
 1015. 
Served, how, 
 1987. 
Service on concealed witness, 
 1988. 
What is, 
 1985. 
Witnesses, to, deposition to be used in another state , 
.

 2036, 2037. 
Witnesses, 

 1985-1994. See Witnesses. 


SUBROGATION by judgment debtor, 
 709. 
Of surety on appeal bond, 
 1059. 
Surety, subrogation of, and proceedings to obtain, 

 709. 


SUBSCRIBING WITNESS, opinion of, 
 1870. 
See Witness. 


SUBSCRIPTION includes mark, fi 17. 
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SUBSTITUTION of parties to action, 

 385, 386. 
SUCCESSOR in interest, substitution of as party, 
 385. 
"Wbat justices of peace successors of others, 

 98, 107, 
917. 
Who to designate succeeding justice, 
 918. 


SUMMONS: See Process; Forcible Entry and Unlawful 
Detainer. 
Affidavit for publication, as part of judgment-roll, 
 670. 
Alias, when will issue, 
 408. 
Alias from justice's court, 

 846, 847. 
Appearance equivalent to service, 
 416. 
Complaint must be served with, 
 410. 
Condemnation proceedings against state land, sum- 
mons, how served, 
 1240. 
Contains what, 
 407. 
Defendants residing in different counties, issuance of 
summons, 
 406. 
Directed how, 
 407. 
Dismissal of action for failure to issue or return, 
 581. 
Eminent domain, in, 
 1245. 
Escheat proceedings, in, 
 1269. 
Execution of where new county formed, p. 780, Stats. 
Failure to issue, dism"issal of action, 
 582. 
Failure to issue or return, cured by appearance, 
 582. 
Failure to return, dis.missal of a-ction for, 
 582. 
Fee for service by person other than sheriff, p. 762, 
Sta ts. 
Forcible entry and detainer) in, 

 1166, 1167 
Interpreter, to, 
 1884. 
Issuance, time of, 

 406, 581. 
Issued how, 
 407. 
Issued under seal, 
 407. 
Joint contract, service where one or more appear, 

 406. 
Joint debtor, after judgment, affidavit for, 
 991. 
Joint debtors may be summoned after judgment, 
 989. 
Joint debtors not summoned in original action, 
"hat 
to contain, 
 990. 
Joint debtors, those served may be proceeded against, 

 414. 
Judgment-roll, as part of, 
 670. 
Jurisdiction of action acquired when, 
 416. 
Justice's court in: See Justice's Court, VII. 
Justice's court, alias summons in, 

 846, 847. 
Code Civil Proc.-66 
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SUMMONS. 


Justice's court, from, service by sheriff and deputy, 

 87. 
Justice's court, to be served out of county, certificate 
to, 
 849. 
.... Justice's court, to be served out of county, publication 
of, 
 849. 
Justice's court, to be served out of county, service and 
return, 
 849. 
Justice's court, who may serve, 
 849. 
Limitation on time for issuing, 

 581, 582. 
Limitation on time for return, 
 581. 
Must contain what, 
 407. 
Partition, in, 
 756. 
Police court, in. 
 930. 
Proof of service, certificate or affidavit must state 
what, 
 415. 
Proof of service, haw made, 
 415. 
Proof of service by admission of defendant, 
 415. 
Proof of service in case of publication, 
 415. 
Proof of service made by person other than sheriff, 

 415. 
Proof of service made by sheriff, 
 415. 
Publication, affidavit, 

 412, 750. 
Publication, concealed defendant, 
 412. 
Publication, depositing summons and complaint in 
postoffice, 
 413. 
Publication, foreign corporation baving no agent, etc., 


 412, 413. 
Publication, in suit to determine adverse claim, 

 749, 
750. 
Publication in suit to determine adverse claim against 
unknown owners, 
 750. 
Publication, judgment-roll, 
 670. 
Publication, manner of, 
 413. 
Publication, nonresident, 

 412, 413. 
Publication, procedure, 
 412. 
Publication, time and frequency of, 
 413. 
Publication, when and ho\v made, 
 412. 
Publication, when complete, 
 413. 
Publication of, default for failure to answer, procedure, 

 585. 
Relief from judgment when no personal service, 
 473. 
Return by person other than sheriff, 
 410. 
Return by sheriff, manner of, 
 410. 
Return, li,mitation of time fer, 

 581, 582. 
Return of, time of in forcible entry, 
 11G6, 
Returned, how, 
 410, 



SU

IONS-SUPERIOR CÖURT. 
Served, how, 

 410, 411. 
Service, personal, when necessary, 
 411. 
Service by person other than sheriff, 
 410. 
Service by publication, in partition suit, 
 751. 
Service by sheriff, manner of, 
 410. 
Service in action against vessels, 
 816. 
Service on county, city, or town, 
 411. 
Service on domestic corporation, 
 411. 
Service on foreign corporation, 
 411. 
Service on guardian, g 411. 
Service on guardian of infant or lunatic, 
 1722. 
Service on infant under fourteen, 
 411. 
Service on insane person, 
 411. 
Service on part of defendants, procedure after, 
 414. 
Service may be proved by affidavit, 
 2009. 
Service, "There parties associated in business, 
 388. 
Service where parties transact business under common 
name, 
 388. 
Signed by clerk, 
 407. 
Waiver of, by appearing and pleading, 
 406. 
Waiver of, in ,vriting, 
 406. 
When may be issued, 
 400. 
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SU N DAYS are holidays, 
 10. 
Holiday falling on Sunday, next day celebrated, 

 10, 
11. 
See Holidays. 


SUPERINTENDENT of railroad exempt from jury duty, 

 200. 


SUPERIOR COURT: 'See Court; Probate Court; Superior 
J u d.ge. 
Act transferring records of other courts to, p. 782. 
Adjournments CDnstrued as recesses and not to prevent 
sitting, 
 74. 
Always open, 
 73. 
Appeal to, 
 
 974-980. See Appeal. 
Apportionment of business where more than one judge, 


 66, 67. 
Certifying cases to, from justice's court, 
 92. 
Certified copy of list of jurors to be filed with clerk of, 

 208. 
Costs on review, other than by appeal, 
 1032. 
Docketing judgment 01: justice's court, 
 898. 
Docketing judgment of justice's court, execution, 
 899. 
Hol<ling Cúurt by one judge for another at governor.s 
request, 
 160. 



10f4 SUPERIOR COURT-SUPERIOR JUDGE. 
Incidental powers and duties, 

 128-130. 
Jurisdiction is original and appellate, 
 75. 
Jurisdiction, appellate, has, in what cases, 
 77. 
JuriS'diction, original, has in what cases, 
 76. 
Jurisdiction, concurrent with justices' courts, 
 113. 
Jurisdiction in eminent domain, 
 1243. 
Jurisdiction to change name, 
 .1275. 
Justices of peace, shall designate which of two, is suc- 
cessor, when, 
 918. 
May vacate its judgment, in what cases, 
 663. 
Phonographic reporter for, 
 
 268-274. See Phono- 
graphic Reporter. 
Powers of, on appeal, 
 980. 
Powers of district, county and probate courts conferred 
on, p. 764, Stats. 
Process extends to ail parts of state, 
 78. 
Record, superior courts are courts of, 
 34. 
Remitting judgment to, 
 56. 
Rooms for, how provided and furnished, 
 144. 
Rules, power to make, 
 129 
Rules, when take effect, 

 129, 130. 
San Francisco: See San Francisco. 
Secretary of, in certain counties, p. 764, Stats. 
Seal, has, 
 147. 
Seal of, 
 149. 
Sessions held at county seats, 
 73. 
Sessions, number of in counties having two or more 
judges, 

 66, 67. 
Sessions, regular, Vl hen held, 
 73. 
Sessions, special, when held, 
 73. 
Session of, by judge of another court, 
 160. 
Transfer of action to another court, manner of, 
 
 398, 
399. 
Transfer to, from justice's court, jurisdiction, 
 838. 
Transfer to, frorn justice's court, when and how ef- 
fected, 
 838. 
Transfer of books, records, and actions to superior 
court. 
 79. 
Vacation of judgment, grounds for, 
 663. 
Writs, power of to issue, 
 76. 
SUPERIOR JUDGE: See '.superior Court. 
Absence of, authority of court cornmissioner, 
 259. 
Absence, illness, or disability, appointment of substi- 
tute, 
 160. 
Acknowledgment, may take, 
 179. 
Affidavit, may take, 
 179. 
Attorney may be selected to act as, 
 72. 
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Chambers, at, powers of, 
 166. 
Change of, for bias, etc., procedure, 
 170. 
Computation of term
 
 69. 
Decedent's estate, may present claim against, 
 1495. 
Decedent
s estate
 proceedings where claim presented 
by, 
 1495. 
Deposition
 may take, 
 179. 
Disqualification of
 what matters amount to, 
 170. 
Disqualified, transfer of cause to another, 
 398. 
Eligibility, 
 157. 
Expenses of, incurred in holding court for another, 

 160. 
Guardianship matters, powers of, at chambers, in, 
 166. 
Holding court in another county, power of, 
 71. 
Holding court for another at request of governor, 
 160. 
Ineligible to any other office or public employment, 

 161. 
Jurors, designating the estimated number of, 
 204. 
Jurors, selection of, 
 204. . 
May hold court in another county, when, 
 71. 
May take acknowledgment, affidavit, deposition, 
 179. 
Not to have law partner, 
 172. 
Number of in particular counties, acts relating to, pp. 
765, 766. 
Number of judges, 

 65, 66, 67. 
Order of, directing jury to be drawn, 
 214. 
Order of, to impanel grand jury, 
 241. 
Powers out of court, 

 176, 1305. 
Probate: See Probate Court. 
Probate matters, power of, at chambers, in, 
 166. 
Probation officer. See Probation Officers. 
Residence, place of, 
 158. 
Secretary of in certain counties, p. 764, Stats. 
Sickness, absence or disability, requesting some other 
judge to sit, 
 160. 
Successor to justice, superior judge when to designate, 

 918. 
Term of office, 
 68. 
Vacancy in, appointee holds until next general elec- 
tion, 
 70. 
Vacancy in office, governor to fill, 
 70. 
Vacancy in, one elected to fill holds for remainder ot 
unexpired term, 
 70. 
WrIts, power of, to issue, 
 76. 
SU PERVISO RS. 'Selection of jurors, 

 204, 205. 
Vacancy in office of justice, supervIsors to fill, 
 111. 
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SUPPLEMENT AL-SUPREl\IE COURT. 


SUPPLEMENTAL complaint in partition, 
 761. 
Complaint and answer, when allowed, 
 464. 
Pleadings to bring in necessary parties, 
 389. 
Pleadings to revive judgment, 
 685. 
SUPPLEMENTARY PROCEEDINGS, arrest of debtor, 

 715. 
Commitment of debtor, 
 715. 
Conten1pt for disobeying orders in, 
 721. 
Debtor must answer concerning property, to whom, 

 714. 
Debtor must answer concerning property, when, 
 714. 
Debtor need not ans,ver outside of county, 
 714. 
Disobeying orders in, punishn1ent, 
 721. 
. Examination of debtor of judgment debtor, 
 717. 
In justice's court, 
 905. 
Ordering property applied on execution, 
 719. 
Proceedings against third person asserting claim, 
 720. 
Proceedings to conlpel debtor to appear, 
 715. 
Proceedings upon assertion of claim by third person, 

 720. 
Undertaking of debtor, 
 715. 
Witnesses, 
 718. 
SUPREME COURT: See Supreme Court Justice. 
Act transferring records of old supren1e court to, p. 782. 
Adjournments do not prevent sittings, 
 48. 
Appeal from judgment, may take what action on, fi 956. 
Appellate jurisdiction of, 
 52. 
Attorneys, removal or suspension of, 
 287. 
Attorneys of, ,vho are, 
 275. 
Bailiffs, appointment and tenure of office, 
 266. 
Bailiffs, duties of, 
 266. 
Bailiffs,number and qualification of, 
 265. 
Bill of exceptions, app1ìcation to, for proving, 
 652. 
Clerk of, 
 262. 
Concurrence of three justices necessary to transaction 
of business, 
 54. 
Consists of what, 
 40. 
Court in bank, chief justice to preside, 
 45. 
Court in bank. convening, 
 45. 
Court in bank, judgment, concurrence of four justices 
necessary, 
 45. 
Court in bank, judgment, finality of, 
 45. 
Court in bank, judgment, rehearing, 
 45. 
Court in bank, ordering case to be heard by, 
 44. 
Court in bank, presence of four justices necessary, 
I 45. 



SUPREME COURT. 
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Decision, all questions to be passed upon, 
 53. 
Decisionð to be written and reasons stated, 

 49, 63. 
Departments, assignnlent of judges to,'
 43. 
Department, chief n1-ay sit in either, 
 43. 
Department, disagreement of judges, transmitting case 
to other department or to court in bank, 
 43. 
Department, interchanges between judges, 
 43. 
Departments, judgnlent, concurrence of three jUdges 
necessary, 
 43. 
Departments, judgment, rehearing, 
 44. 
Departments, number of, 
 4.3. 
Departments, one or more justices may adjourn, 
 43. 
Departments, po'wers of in hearing causes, 
 43. 
Department, rehearing case where three jUdges do not 
concur, 
 43. 
Departments, three justices necessary to transact bUSI- 
ness, 
 43. 
Election contest, preference given, 
 57. 
Expense of rooms, etc., how defrayed, A 47. 
Incidental powers, 

 128-130. 
Judgment, may affirm, reverse or modify, I 53. 
Judgment, powers of supreme court in relation to, 
 68. 
Judgment, to be remitted, 
 53. 
Judgment, when becomes final, 
 44. 
Jurisdiction, appellate, 
 52. 
Jurisdiction is original and appellate, 
 50. 
Officers of, traveling expenses, 
 47. 
Open al ways, 
 47. 
Ordering case to be heard in bank, 
 44. 
Phonographic reporter, provided for in Political Code, 

 268. 
Probate appeals, preference given, 
 57. 
Record, supreme court is court of, 
 34. 
Rehearing, 
 44. 
Remedial powers of, 
 53. 
Remittitur, 

 53, 56. 
Reporter, duties and powers of, prescribed by PoIItical 
and Penal Codes, 
 262. 
Rooms, furniture, etc.. how provided for, fi 47. 
Rules of, when take effect, 
 130. 
Rules, power to make, 
 129. 
Seal. has, 
 147. 
Seal of, 
 148. 
Seal of, dupllcates, 
 148. 
Secretaries, appointment and tenure of office, 

 265, 
266. 
Secretaries, duties of, 
 266. 
Secretaries, number and qualification of, A 265. 
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Sessions, 
 47. 
Tern1s, 
 47. 
Transfer of records, actions and proceedings, 
 55. 
Traveling expenses of justices, 
 47. 
Vacancy, election to fill, 
 42. 
Vacancy in, appointee to hold until next general elec- 
tion, 
 42. 
Vacancy in, governor to fill, 
 42. 
When and where held, 
 47. 
Writ of habeas corpus, any judge may issue, 
 54. 
Writs, concurrence of three judges necessary to issu- 
ance, 
 54. 
Writs, what, may issue, 
 51. 


SUPREME COURT COMMISSION, creation of, p. 763, 
S ta ts. 


SUPREME COURT JUSTICE, attorneys, examination of 
candidates for admission as, 
 276. 
Bill of exceptions, settlement by, 
 652. 
Bill of exceptions, power of, respecting settlement of, 

 653. 
Cham bers, powers at, 
 165. 
Chief justice, absen.ce or inability of, selection of sub- 
stitute, 
 45. 
Chief justice, eligibility, 
 156. 
Chief justice to apportion business, 
 44. 
Classification of for purpose of determining term of 
office, 
 40. 
Computation of term of office, 
 41. 
Disqualification of, what matters amount to, 
 170. 
Disqualification, waiver of, 
 170. 
Election of judges, 
 40. 
Eligibility, 
 156. 
Ineligi ble to any other office or public employment, 

 161. 
May take acknowledgment, affidavit, deposition, I 179. 
Not to have law partner, 
 172. 
Remedial powers of, 
 957. 
Ter.m of office, 
 40. 
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Traveling expenses, 9 4 i . 
See Supreme Court. 


SURETY: 'See Bonds; Undertakings. 
Action to compel satisfaction of debt for which surety 
bound, 
 1050. 
Administrator's bond, on, re\ease of, 

 1403, 1404. 
Attachment, in, exception to, 
 539. 
Attachment, in, justifi.cation of, 
 539. 
Citation to sureties on administrator's bond, 
 1394. 
Contractor's bond, on, 
 1203. 
Contribution, 
 70
. 
Corporation as, 

 1056, 1057. 
Corporation as, jurisdiction and powers of insurance 
commissioners over, 
 1056. 
Corporation accepted as sole surety, when and when 
not, pp. 762, 763, Stats. 
Corporation as, duty of insurance commissioner, p. 763, 
Stats. 
Exception to, in attachment in justice's court, 
 867. 
Exception to, on attachment of vessel, fi 821. 
Exception to, on appeal bond to superior court, 
 978. 
Injunction, upon, exception to, 
 529. 
Joinder of, in action on negotiable instrument, 
 383. 
Judgment against officer conclusive against, when, 
fi 1055. 
Judgment, entry of, against, on five days' notice: 
 1055. 
Justification of, extension of time for, 
 1054. 
Justification of, in attachment, 

 554, 555. 
Justification of, on administrator's bond, 
 1393. 
Justification of, on appeal, 
 948. 
Justification of, on attachment of vessel, 
 821. 
Justification of, on appeal bond to superior court, 
 978. 
Justification of, in justice's court, 
 92. 
Liability of, on undertaking to stay money judgment, 

 942. 
New security, application for, from administrator, 


 1398-1402. 
Objection to, waiver of by failure to except, 
 529. 
Paying judgment, compelling repayment, 
 709, 
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SURETY-TAX COLLECTOR. 


Principal bound when surety is, 
 1912. 
Principal, from wh
t ti.me bound, 
 1912. 
Referee, surety cannot be, 
 641. 
Replevin, in, exception to, 
 513. 
Replevin, in, justification of, 
 515. 
Replevin, bond, on, when not bound by affidavit of 
value, 
 473. 
Subrogation, right of and proceedings to obtain, 
 709. 
Subrogation, appeal bond, 
 1059. 
Waiver of objection by failure to make, 
 513. 
When bound, principal is also, 
 1912. 
SURPRISE, amendment on ground of, 
 473. 
As ground for relief from default juttgment in justice's 
court, 
 859. 
New trial on ground of, i 657. 
SU RVEY. Land taken from public use, 
 1242. 
Order to allow, in action of ejectment, 
 742. 
, 


SU RVIV AL of action, 

 1582-1584. 
Action not abated by death, disability or transfer, 
when, 
 385. 
Death, effect on limitations, 

 353, 355. 
SURVIVORSHIP, presumption as to, 
 1963. 
SUTTER COUNTY. One superior judge for Sutter and 
Yuba counties, 
 65. 
Separate judges for Sutter and Yuba counties, act pro- 
viding for, p. 766, Stats. 


T AX, adverse possession, payment of taxes, necessary to, 
I 325. 
Claim and delivery, 
 510. 
Costs of course, in action involving, 
 1022. 
Distri-bution of deced(
nt's estate, must be paid before, 

 1669. 
Limitation of action against tax collector, 
 341. 
Redemption must pay what, 

 702, 703. 
TAX COLLECTOR, limitation of action against, for seizure 
of goods, 
 341. 
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TEACHER exempt from jury duty, 
 200. 
TEAMSTER, properly of exempt from execution, 
 690. 
TELEGRAPH company, eminent domain, 
 1238. 
Line, employee of, exempt from jury duty, 
 200. 
Seal, how described by telegraph, 
 1017. 
Service by telegraph,.
 1017. 
TENANT: See Forcible Entry and Unlawful Detainer; 
Landlord and Tenant. 


TENANCY AT WILL, to be terminated by notice, 
 1161. 
TENANT FOR YEARS, waste, liability fOT, 
 732. 
TENANT IN COMMON. Any number may sue or defend 
for all, 

 381, 384. 
Parties in suits concerning, 

 381, 384. 
Partition, 

 752-801. See Partition. 
-Waste, liability tOf, 
 732. 
TENDER before suit affects costs how, fi 1030. 
Keeping good, 
 1030. 
Objection to, must be specified, fi 2076. 
Offer in writing equivalent to, fi 2074. 
Payment, tender ís equivalent to, 
 704- 
TENSE of words in code, 
 17. 
TENURE OF OFFICE: See Office. 


TERRITORY included und(r state and United States, 
 17. 
pUblic writings of, effect of and how proved, 
 1924. 
TESTI FY, includes what, fi 17. 
TIMBER, damages for cutting, 

 733, 734. 


TI ME. Accounting by executor, time for, I 1622. 
Action commenced when, 
 350. 
Administration, letters of, time for granting, 
 1372. 
Aùn1inistration, notice of hearing of petition for letters 
of, time of, 
 1373. 



IG5J 


TIME. 


Administration, petition for letters of, within what time 
to be made, 
 130l. 
Answer, time for, 
 407. 
Answer, extension of time for, 
 473. 
Appeal, exception to sureties on, 
 948. 
Appeal, justificatiQn of sureties on appeal, 
 948. 
Appeal from judgment in proceedings to determine 
heirship, time for, 
 1664. 
Appeal to superior court, statement on, time to file, 

 975. 
Appeal to superior court, statement on, amendments, 
time to file, 
 975. 
Appraisement, time to return, 

 1443. 14-51. 
Attachment of vessel, 
 817. 
Attachment, time of issuance, 
 537. 
Attachment, time of return of, 
 559. 
Bill of exceptions, preparation and settlement, , 650. 
Bill of exceptions, ttme for settlement, I 659. 
Building, notice of acceptance of, time to file, I 1187. 
Citations to be served five da.ys before return, 
 1711. 
Citation to show cause why additional security should 
not be given, time to serve, 
 1398. 
Claim, action on rejected, against estate of decedent, 
when to be brought, 
 1498. 
Claim against estate, allowance or rejection of, time 
for, 
 1496. 
Claims against estate, time to present, 
I 1491, 1493. 
Claim, filing of approved, time for, fi 1497. 
Claim of mariner or seaman, time to contest, , 826. 
Code takes effect when, 
 2. 
Complaint to adjudge heirship, time to answer, I 1664.. 
Computation of, 
 12. 
Computation of, when service by mail, fi 1013. 
CDmputation of term of office of supreme judge, 
 .u. 
Condemnation proceedings, damages at what time a.- 
sessed, 
 1249. 
Condemnation proceedings, time for payment, II 124:9
 
1251. 
Continuance in justice's court, length of, I 876. 
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Corporation, notice of application for dissolution of, 
time of, 
 1230. 
Costs, motion to tax, time for, 
 1033. 
Court commissioner, report of, time to make, 
 729. 
Decision, time for, 
 632. 
Default, relief from in justice's court, time to a.pply 
for, 
 859. 
Demurrer, sustaining or oveITuling, time to amend, 

 476. 
Demurrer to answer, time for, 
 443. 
Deposi tion, time of notice of taking, 
 2031. 
Deposition, time of taking, 
 2020. 
Distribution and partition of decedent's estate, petition 
and notice, time for, 
 1676. 
Distribution and partition of estate, proceedings, when 
may, be instituted, 
 1676. 
Election contest, time of trial of, 
 1118. 
Election contest, time to file, 
 1115. 
Entries in justice's docket, time of making, 
 912. 
Entry of judgment, time for, and dismissal, 
 581, 
subd. 6. 
Escheat proceedings, time to appear, fi 1269. 
Estate of decedent, extension of time for settlement, 

 1651. 
Exception, time of taking, 
 646. 
Exception to sureties on injunction bond, time for, 

 529. 
Execution, return of, time for, 
 683. 
Execution, time v,?ithin \vhich to issue, 
 681. 
Executor, account of sale by, time to return, 
 1575. 
Executor or administra tor, accoun t by, time to file, 


 1622, 1628. 
Executors, private sale by, time of, 
 1549. 
Executor, return of sales by, 
 1575. 
Extenfion of, generally, 
 1054. 
Foreclosure, report of commissioner in, time to file, 

 729. 
Guardian's account, time to file, t 1774. 
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TIME. 
Guardian, notice of removal of property by nouresi- 
dent, 
 1798. 
Guardian of lunatic, notice of hearing of appointment 
of, 
 1763. 
GuardIan's sale, service of order, 
 1783. 
Indorsement, presumption as to till1e of making, 
 1963. 
Inventory, time to return, 

 1443, 1450, 1451. 
Judgment on verdict, time to enter, 
 664. 
Judgment, relief from, time to move for, 
 473. 
Judgment, time of entry of, 
 664. 
Judgment, vacation of, 
 663%. 
Justice's court, answer or demurrer to amended plead- 
ing in, time for, 
 860. 
Justice's court, demurrer to answer in, time for, 
 857. 
Justice's courts, demurrer to complaint in, time for, 

 854. 
Justice's court, judgment in, to be entered at close of 
trial, 
 892. 
Justice's court, judgment upon verdict in, to be entered 
at once, 
 891. 
Justice's court, summons in to issue within one year, 

 840. 
Lease, forfeiture of, time to apply for release against, 

 1179. 
Legacy or devise, petition for payment, when may be 
filed, 
 1658. 
Limitation on, for issuing and returning summons, 

 581. 
Mandamus, notice of application for writ of, 
 lù88. 
Mechanics' lien, time of continuance, 
 1190. 
Mechanics' lien,. claim of, time of recording, 
 1187. 
"Month" means calendar month, 
 17. 
New trial, hearing of motion for, 
 660. 
Notice of application for discharge from prison, 
 1145. 
Notice of hearing, 
 594. 
Notice of intention to move for new trial, time to file, 

 659. 
Notice of motion, tilne of service, 
 1005. 
Notice of, to appear on petition for final distribution, 

 1664. 
Preferred clain1 of servant, time to dispute, 
 1207. 
Public administrator, accounting by, 
 1739. 
Public administrator, retur
 of condition of estates 
by, 
 1736. 
:Redemption, 

 702, 703. 
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Rehearing, 

 4:4, 45. 
Relief against default in justice court, application for, 

 859. 
Report of referee or court commissioner, time to make, 

 643. 
Rules of supreme court take effect when, 
 130. 
Sole trader, petition to become, time to file, 
 1813. 
Statement on motion for new trial, time for prepara- 
tion, amendment and settlement, 
 659. 
Statement, service; amendment and settlement, time 
for, 
 661. 
Summons, alias, in justice's court, time for issuance, 

 847. 
Summons in civil action in police court, time of issu- 
ing, 
 930. 
Summons, time for issuance of, 
 406. 
Summons, time to issue in suit to quiet title, 
 750. 
Summons in forcible entry, return of, 
_ 1166. 
Summons, when to be issued and returned, 
 581, 
subd. 7. 
Surrender by bail of arrested defendant, time fOf, 


 488, 489. 
Will, contest of, after probate, 
 1327. 
Will, contest of probate, time for, 
 1333. 
Will, custodian of, within what time to produce, 
 1298. 
Will, hearing of petition for probate, 
 1303. 
Will, notice of time appointed for petition for prúbate 
of, 
 1304. 
Will, nuncupative, time for probate of, 

 1344, 1345. 
Within which an act is to be done, may be extended, 

 1054. 
Within which summons may issue on complaint, 
 406. 


TITLE, abstract of in partition, 

 799, 800. 
Action involving, to real estate, costs allowed of 
course, when, 
 1022. 
Adverse claim, action to determine, 
 1050. 
Code, title of, 
 1. 
Complaint to contain, 
 426. 
Cotenants may unite in suit relating to, 
 381. 
Declarations or admissions of predecessor, admissible, 

 1849. 
Defective title or want of title on papers, 
 1046. 
Issue of, evidence of continued possession of remote 
occupant, 
 1834. 



. 
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TITLE-TRESP ASS. 


Parties defendant in actions involvIng, 
 379. 
Quieting, 

 738-751. See Quieting Title. 
TO LL, costs of course in action involving, 
 1022. 
TOLL-GATE, keeper of, exempt from jury duty, 
 200. 
TORTS, definition of Injury to person, 
 29. 
Definition of injury to property, 
 28. 
Joinder of actions for, 
 427. . 
Kinds of, 
 27. 


TOWN, mechanics' lIens on town lots, fi 1191. 
Partition of property included in townsite, 
 763. 
Service of summons on, 
 411. 
TOWNSH IP, change in boundary, succession of justices. 

 107. 


TRANSCRIPT, compensation of reporter, 
 274 
Justice's court, 
 92. 
Of tfocket filed In another county, judgment becomes 
lien there, 
 674. 
Of entries in justice's docket, prima facie evidence, 

 912. 
On transfer of cause from justice's to superior court. 

 838. 
Reference to, on hearing of motion for new trial, 
 66G. 
TRANSFER of action to another court, manner of, 
 399. 
Of action to another court, when proper, 
 397. 
See Place of Trial. 


TRANSFERRED CASE, remittitur, 
 56. 
TREASON, number of witnesses to prove, 
 1844. 
Proof necessary, 
 1968. 
TREASURER: See Public Administrator. 
Deposit with, 

 573, 2104. See Deposit in Courl 
Estate of decedent distributed to, in what cases. 

 1703%. 
State, deposit with in condemnation proçeedings. 

 1254. 


TRESPASS, decedent, ot action for against executor, 

 1584. 
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Executor, action for, b:r, 
 1583. 
Justice's court, action for, in, 
 112. 
Land, on, limitation of action for, 
 33
. 
Personalty, to, limitation of action for, 
 338. 
Timber cutting, 

 733, 734. 


TRIAL: See Instructions. 
Absence of party, bringing issue to trial in, 
 594. 
Adjournment: See Adjournment. 
Agreed case, 

 1138-1140. 
Argument, case may be brought before court for, when, 

 665. 
Argument, order of, 
 607. 
Argument, submission of case without, 
 607. 
Argument, reserving case for, 

 664, 665. 
Argument, case resprved for, bringing before court, 

 665. 
Calendar, causes must be entered on, 
 593. 
Calendar, causes must remain on, till VvThen, 
 593. 
Calendar, dropping cause from, 
 593. 
Calendar, re.storing cause to, 
 593. 
Challenge of jurors, 

 601-603. See Jurors. 
Change of, where county designated is not proper 
county 
 397. 
Changing place of, for convenience of witnesses, 
 397. 
Changing place of, for disability of judge, 
 397. 
Changing place of, for impartial jury, 
 397. 
Changing place of, grounds for, 
 397. 
Clerk must keep register of actions, 
 1052. 
Clerk to take testimony, when, 
 1051. 
Compromise, offer of, bow made and its effect, 
 997. 
Conduct of, 

 607-619. 
Conduct of, powers .of judge, 

 177, 178. 
Contempt, interference with is, fi 1209. 
Contempt, 

 1209-1222. See Contempt. 
Continuance, costs on, 
 1029. 
Continuance: See Continuance. 
Court, by, 
 fi31. 
Deposit in court, 

 573, 2104. See Deposit in Court. 
Decision of court, facts found and conclusions of law 
must be stated separately, 
 G33. 
Decision of court on question of fact, filing, time for, 

 632. 
Decision of court on question of fact must be written, 

 632. 
Error disregarded unless substantial rights affected, 

 475. 
Code Civil Proc.-67 
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TRIAL. 


Evidence: See Evidence. 
Exceptions, 

 646-653. See Exceptions. 
Findings of fact and conclusions of law must be etated 
separa tely, 
 633. 
Findings of fact may be waived how, 
 634. 
Hearing, either party may bring issue to, 
 594. 
Hearing in absence of party, 
 594. 
Hearing, notice of, 
 594. 
Instructions: See Instructions. 
Interpreter, when to be sunlmoned and sworn, 
 1884. 
Issue, 

 588-596. See Issue. 
Issues, by whom triable, 

 309, 591, 592. 
Issue of law, proceedings after deterlnination of, 
 636. 
Joint debtor, proceedings against, when not summoned 
in original action, 

 989-994. 
Judgment on demurrer, proceedings after, 
 636. 
Judge, powers of in conduct of proceedings, 
 177. 
Jury, admonition to, on separation, 
 611. 
Jury, deliberation of how conducted, 
 613. 
Jury, deliberation of, what papers, etc., may and may 
not take with them, 
 612. 
Jury, discharge of before verdict, retrial, 
 616. 
Jury, how and when ,vaived, 
 631. 
Jury, In forcible entry and detainer, 
 1171. 
Jury, in mandamus proceedings, 
 1090. 
Jury, polling, 
 618. 
Justice's court, in: See Justice's Court, XIV. 
New, 

 656-G63 1 h. See New Trial. 
Notice of hearing, 
 594. 
_ Order of proceeding, 
 607. 
Order of proof, in general, 
 2042. 
Place of: See Justice's Court, XII. 
Place of, 
 
 392-400. See Place of Trial. 
Police court,. in, 

 929-933. See Pollee Court. 
Powers of judge in conduct of proceedings, 
 177. 
Presumption that all matters within issues were passed 
upon, 
 1963. 
Private, in what cases may be had, 
 125. 
Questions of fact, when for jury, 
 210l. 
Questions of law addressed to court, 
 2102. 
Questions of law and fact, 

 2101-2103.. See Ques- 
tions of Law and Fact. 
Referee's findings must state conclusions of law and 
fact separately, 
 643. 
Reference, 

 638-645. See Reference. 
Sick juror, proceedings in case of} 
 615. 
Sittings to be public, 
 124. 
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Sittings, when may be private, 
 125. 
Special issue, of, not made by pleadings, fi 309. 
Statement on appeal: See Statement. 
Submitting controversy without action, fi
 1138, 1140. 
Verdict: See Verdict. 
V
rdict, how declared, 
 618. 
Verdict, informal, proceedings on, 
 619. 
Verdict, sealed, rendered during adjournment, 
 617. 
Verdict prevented, retrial of cause, 
 616. 
View by jury of premises, conduct of, 
 610. 
View by jury of prem1ses, when allowed, 
 610. 
TROVER, action for, agaInst executor, I 1584. 
Action for by executor, 
 1583. 
Damages for cutting and carrying away trees, 
 733. 


TRUST COMPANY, l1mltatlon of actions against, 
 348. 
TRUST: See Trustee. 
Action involving validity of trust under will, conclu" 
siveness of determination, 
 738. 
Action to quiet title involving trust under will, will 
admissible, 
 738. 
In realty, writing, necessity of, 

 1971, 1972. 
Jurisdiction over co
Unues after distribution, 
 1699. 
Parties in suit to establish, A 381. 
TRUSTEE: 'See Trusts. 
Account, decree settling conclusive if affirmed on ap- 
peal, I 1701. 
Account, settJement of after distribution, 
 1699. 
Acocunt1ng after distribution, procedure for, 
 1699. 
Accounting by trustee under will, fi 1699. 
Accounting by trustee under will, citation, 
 1699. 
Accounting by trustee under will, notice of, 
 1699. 
Accounting by trustee under will, procedure in, 
 1699. 
Appeal by, dispensing. with bond, 
 
46. 
Appeal from settlement of account of, 
 1701. 
Beneficiaries, may sue without joining, 
 369. 
Compensation, apportIonment among trustees, 
 1700. 
Compensation of, on settling account of, after distri- 
bution, 

 1699, 1700. 
Corporation as, qualification, oath, bond, 
 1.
48 
Corporation may act as, fi 13-4:8. 
CorporatIon, statute authorizing to act as, p. 768. 
Corporation, d,eposlt of funds with and reduction of 
bonds, pp. 769, 770, 

 2, 4, Stats. 
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TRUSTEE-UNDERTAKING. 


Costs in action by and against, 
 1031. 
Declination to act, proceedings on, 

 1702, 1703. 
Deposit in court by, of subject of litigation, fi 572. 
Express trust, of, who is, fi 369. 
Joinder of claims against, fi 427. 
Presumption that he has conveyed property, fi 1963. 
Resignation, duty of court before acceptance, 
 1702. 
Resignation or vacancy, jurisdiction in cases of, 
 1703. 
Vacancy or resignation, appointing on application of 
interested party, 
 1702. 
Vacancy, appointment to. fill, notice to interested par- 
ties, 
 1702. 
Vacancy, undertaking of trustee appointed to fill, 

 1702. 
Vacancy in trusteeship, how filled, 

 1702, 1703. 


TULARE COUNTY, acts Increasing and lowering number 
of superior judges, p. 766. 


TYPEWRITERS exempt from execution, I 690. 
TYPEWRITING, writing includes, I 17. 
UNDERTAKING: See Bond; 'Surety. 
Appeal to superior court, on, 
 978. 
Appeals, 
 fi 940-949. See Appeals. 
Arrest of defendant, on, 

 482, 487. 
Arrest of defendant in justice's court, for, I 862. 
.Attachment, in, 

 539, 540, 554. 
Attachment in justice's court, on, 
 867. 
Attachment of vessel, on, 
 818. 
Attachment of vessel, on dIscharge of, I 822. 
Commissioner or elisor to sell encumbered property, 

 726. 
Costs by nonresident or foreign corporation, for, 
 1036. 
Costs in libel and slander, to cover, p. 778, Stats. 
Court commissioners, power to take and approve, 
 259. 
Elisor, of, to sell incumbered property, 
 726. 
Guardian, of, receiving proceeds of partition sale, I 794. 
Injunction, upon, 
 529. 
Jurisdiction of justice in action on, 
 112. 
Limitation in action on, 
 340. 
Municipality need not give, 
 1058. 
Officer need not give, 
 1058. 
Quo warranto, In, 
 810. 
Receiver of, 
 567. 
Rec
lver, op appointment of, I 666. 



UNDERTAKING-USURPATION, ETC- 
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Replevin, in, 

 512, 514, 519, 520. 
Requisites of, in general, 
 1057. 
Several actions on, costs and disbursements In case or, 

 1023. 
State, county, city, town or officer need not give, 
 1058. 
Supplementary proceedings, in, 
 715. 
Time for filing, extension of time for, t 1054. 
Trustee appointed to fill vacancy, undertaking of, 

 1702. 


UNITED STATES, documents of, how proved, 
 1918. 
Includes what, 
 17. 
Judicial record of, how proved, 
 1905. 
Public writings, effect of and how proved, 
 1924. 
UNLAWFUL DETAINER, fi
 1159-1179. See Forcible En- 
try and Detainer. 
UNMARRIED FEMALE may recover for own seduction, 
i 374. 


U SAG E, evidence of, I 1870. 
Local, governs actions concerning mining claIm, I 748. 


USURPATION OF OFFICE AND FRANCHISE, appeal 
from jUdgment that one is usurping office does not 
stay, 
 949. 
Arrest of defendant, 
 804. 
Attorney general, proceedings by, I
 803-810. 
Complaint in, i 804. 
Complaint, what may state, 
 804. 
Complaint may set forth name of person entitled. 

 804. 
Costs, when defendant liable for, 
 809. 
Damages may be recovered by claimant, 
 807. 
Fine for, 
 809. 
Information, 
 803. 
Judgment, where defendant guilty, 
 809. 
Judgment in favor of claimant entitles him to office, 

 806. 
Judgment may determine rights of either or both par- 
ties, fi 805. 
Judgment may determine rights of Incumbent and 
claimant, 
 805. 
Oath and bond of claimant on taking office, 
 806. 
Parties, 
 808. 
Proceeedlngs when several claimants, 
 808. 
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USURPATION, ETC.-VERDICT. 


Scire facias abolished, 
 802. 
Undertaking in action for, 
 810. 
VACANCY, judge's office, effect of, 
 184. 
Justice's office, in, 
 915. 
Justice's office, how filled, 
 111. 
Proceedings in court not affected by, 
 184- 
Superior jUdgeship, vacancy in, 
 70. 
Supreme judgeship, vacancy in, 
 42. 


VACATION, arbitrator's award of, 
 1287. 
Arrest, vacation of, 
 503. 
Arrest, vacation of, order for, 
 504. 
Judgment, of, grounds for, 
 663. See Judgments. 
Order refused by another judge, 
 183. 
Superior court may vacate its judgment, in what cases, 

 663. 


VARIANCE. Failure of proof and not variance, when, 
fi 471. 
Immaterial, how provided for, 
 470. 
Ma terial, how provided for, 
 469. 
Material, when only deemed to be, I '{69. 
Variance between allegation and proof, amendment, 

 469. 
What not deemed to be
 
 471. 
VENDOR AND VENDEE. Guardian decreed to make con.. 
veyance where vendor becomes incompetent, 

 1810. 


V E N U E: See Place of Trial. 


VERDICT, amount of recovery, jury must find, when, 


 626
 627. 
Chance, new trial. 
 657. 
Counterclaim set up, 
 626. 
Courts open any day to receive, 
 134. 
Death after, judgment on, 
 669. 
Declared how. 
 618. 
Directing findings upon particular questions of fact. 

 625. ,. 
Entry, manner of, 
 628. 
Excepted to, deemed, 
 647. 
Exception to form of, 
 648. 
Failure to enter judgn1ent on dismissal, I 581, Bubd. 6. 
Findings, special, filing and entry, I 625. 


. 
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Findings upon particular questions of fact, directed on 
req uest, 
 625. 
Forcible entry and detainer, in, I 1174. 
General, defined
 
 624. 
General, findings upon particular questions of fact dI- 
rected upon request, 
 625. 
General con trolled by special if inconsistent, 
 625. 
General, when may be rendered, 
 625. 
In actions to recover realty, 
 740. 
In proceedings against joint debtors, 
 994. 
 
In proceedings to contest probate, 
 1314. 
Interest on to be included in judgment, 
 1035. 
Informal or incorrect, proceedings in case of, I 619. 
Is general or special, 
 624. 
Judgment not supported by, notice of motion to set 
aside and hearing of, 
 663%. 
. Judgment not supported' by verdict, setting aside, 

 663. 
Judgment on, when to be entered, fi 664. 
Judgment-roll, as part of, 
 670. 
jury, discharge of before retrial, 
 616. 
Justice's court, in
 
 891. 
Polling jury, 
 618. 
Prevented, retrial of cause. 
 616. 
Replevin, in, 
 627. 
Review of, on appeal, 
 956. 
Sealed, rendered during recess or adjournment, 
 617. 
Special, controls general if inconsistent, 
 625. 
Special, court to direct on request, 
 625. 
Special, defined, 
 624. 
Special, entry of, 
 628. 
Special, filing and entry of, 
 625. 
Special, inconsistent with general, controls, 
 625. 
Special, judgment rendered in, to be entered, 
 628. 
Special, must be filed and entered, 
 625. 
Special, order reserving case to be entered, 
 628. 
Special, requisites of, 
 624. 
Special, vacation of judgment entered on, 
 663. 
Special, when may be rendered, 
 625. 
Three-fourths jury may render, 

 613, 618. 
Vacation of on court's own motion, grounds for, fi 662. 
Will contest, in, 
 1314. 
Written, must be, 
 618. 
VERIFICATION, accusation against attorney to be verified, 

 291. 
Affida vit may be used for, 
 2009. 
Answer, 
 437. 




 


VEtuFICA TION-W AIVER. 


Application for dissolution of corporation, verification, 

 1229. 
Complaint in action against vessel to be verified, 
 815. 
Election contest, statement to be verified, 
 1115. 
Genuineness and execution of instrument in complaint, 
when admitted, 
 447. 
Genuineness and execution of written instrument in 
ans.wer admitted, unless denied under oath, 

 448.. 
Genuineness and execution of instrument are not ad- 
mitted, when, 
 449. 
Injunction, complaint for must be verified, 
 527. 
Opposition to application to become sole trader, 
 1815. 
Petition for sale by guardian to be verified, 
 1781. 
Petition for sale of real estate of decedent, 
 1537. 
Petition to perpetuate testimony to be verified, 
 2084. 
Pleadings, verification of
 
 446. 
Return of sales to be verified, 
 lû 15. 
Statement in election contest, verification of, I 1115. 


VESSELS, 

 813-827. 'See Shipping. 
VESTED RIGHTS not affected by code, I 8. 
VI EW OF PREM ISES by jury, fi 610. 


WAG ES, exemption of from execution, I 6"90. 
Lien for: See Lien.' 
Preferred claims, 
 
 1204-1207. 
Seamen's, 

 825, 826. See Shipping. 


WAIVER. Appeal, deposit or bond on, waiver of, I 948. 
Demurrer not waived by filing answer at same time, 

 472. 
Disqualification of judges, waiver of, 
 170. 
Findings, waiver of, 
 634. 
Jury, of, 
g 592, 63l. 
Jury in justice's court, of, how affected, 
 883. 
Mechanics' liens, of, g 120l. 
. Objections to complaint, when waived, 
 434. 
Service on wara, guardian may waive, 
 1722. 
Summons, waiver of issuance of, 
 406. 
Summons in justice's court, of, _ 
 841. 
Sureties, waiver by failure to object, 

 513, 539. 
Undertaking on appeal, of, 
 940. 
Undertaking or deposit on appeal, of, 
 948. 



WAR-WILL. 


.. 


WAR as cause for removal of court, I 1'{2. 
Limitation of actions, how affected by war, I Ss-i. 


WARRANT for salary of justice of peace, I 103. 


WASTE, administrator, removing for, I 1436. 
Civil officer to inform public administrator of, I 1731. 
Cutting or injuring trees, damages for, I 733. 
Damages for, 
 
 732-735. 
Decedent, of, action for, against executor, I 1584. 
Enjoining executors pending application to prove lost 
will, 
 1341. 
Enjoining pending foreclosure, I 745. 
Eviction, after, contempt, I 1210. 
Execution sale, injury done after and before delivery, 

 746. 
Executor, action for, by, I 1583. 
Guardians, by, 
 732. 
Joint tenants, by, I 732. 
Restraining, during time to redeem from execution. 
I 706. 

ights where tenant commit, 
 116L 
Security against, on appeal, 

 945, 978- 
Tenants, by, 
 732. 
Tenant in common, by, I 731. 
What is not, I 706. 


WATERS as boundaries, I 2077. 
Condemnation of, damages, rnIe for ascertaining, 

 1248. 
Eminent domain, 
 1238. 
Injunction respecting, vacation or modification of, 

 532. 
Injunction to prevent diversion, refusal of, bond, I 530. 
Offense on lake or stream in several counties, 
enue 
of action, 
 393. 


WELLS, implements for putting down, exemption of, 
I 690. 


WHARFAGE, vessels liable for, I 813. 


WILL, tenancy at, to be- terminated by notice, I 1161, 
su bd. '- 
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WILLS, 1, n, m. 


WILLS. 
I. 
II. 
III. 


Execution of; cOdicns. 
Production of. 
Devises and legacies; actions involving validity 
of gift under. 
IV. Advancements. 
V. Nuncupative wills. 
VI. Alteration and revocation. 
VII. Probate of. 
VIII. Contest before probate.. 
IX. Contests after probate. 
X. Probate of foreign wills. 
XI. Probate of lost or destroyed willa. 
XII. Evidence affecting. 
XIII. Appeals in probate proceedingL 
Testamentary guardian: See Guardian. 


I. Execution of; codicils. 
Codicil, will includes, I 17. 
To be executed according to legal formalities, I 1969. 
To be in writing, 
 1969. 


II. Production of. 
Custodian to deliver to 'superior court, I 1298- 
Imprisonment for failure to produce, 
 1302. 
Order to person in possession of to prod uce, 
 13
2. 
Penalty for nondelivery of to probate court, 
 1298. 
Probate judge at any time may issue orders to enfo
-ce 
production of wills, fi 1305. 
Production of, when in hands of third person, impri&- 
onmen t to enforce, 
 1302. 


III. Devises and legacies; actions involving validity of 
gift under. 
Action involving validity of gift or trust under, con- 
clusiveness of determination, 
 739. 
Action to quiet title involving gift or tnìst under. will 
admissible, 
 738. 
Devises, liability tor debts, 
 1563. 
Devise or legacy, petition for, on giving bond, 
 1658. 
Devise, specific, how far exempt, 
 1563. 
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Devise
 specific, liability for debts, I 1563. 
Legacies, liability for debts, 
 1563. 
Legacy, need not be paid until court orders, I IM6.. 
Legacie
, order for payment of, 
 1651. 
Legacy, petition for on giving bond, 
 1658. . 
Legacy, specific, how far exem pt, 
 1563. 
Legacies, specific, liability for debts, I 
 


IV. AdvancementL 
Determination as to, I 1686. 
Heirs, advancements to, I 168S. 
V.. Nuncupative wills. 
Appointment of executor and adminbrtrator, procedure, 

 1346. 
Contest of, procedure, I 134:6. 
How admitted to probate, I 1S... 
Manner of appointment of executors, I 13-i6.. 
Notice of pro bate, 
 1345. 
Petition for probate, requisites of, A 1344. 
ReducIng to writing and filing, 
 1345. 
Time for pro bate, 

 1344, 1345. 
Who may petition for probate of, I 12ü. 


VI. Alteration and revocation. 
Alteration of, how effected, 1- 1970. 
Revoked, how, 
 1970. 


VII. Probate of. 
Certificate of, seal, I 153. 
Conclusive after one year, I 1333. 
Depositions, taking where witnesses nonresidents, 

 1308. 
In what county to be proved, 
 1294. 
Judge disqualified to act, in what cases, fi 1430. 
Judge disqualified to act, transfer of proceedings and 
their return, 

 1431-1433. 
Judge may at any time compel attendance of witnesses, 

 1305. 
Jurisdiction over, probate of, i 1294. 
Mailing copies of notices of time appointed to heirs, 
I 1304. 
Mailing of notices of petition, notices how addressed, 

 1304. 


, 


_ '______1-, 



,oq 


WILLS, 
 VIn. 
Mailing of notices of time appointed for hearing peti.. 
tion, time of, 
 1304. 
NonappointInent of attorney by court does not in- 
validate, 
 130'7. 
Olographic will, how proved, 
 1309. 
One \vitness sufficient if no contest, when, 
 1308. 
Petition for, devisee may, 
 1299. 
Petition for probate, who may file, 
 1299. 
Petition for probate, contents of, 
 1300. 
Petition for probate, effect of defects in, 
 1300. 
Petition for probate, failure of executor to, forteiture 
of right to letters, 
 1301. 
Petition for probate must show what, 
 1300. 
Petition for probate, notice of, how given, 
 1303. 
Petition for pro bate, notice of, how served on execu.. 
tors, 
 1304. 
Peti tion for pro bate, notice of, proof of, 
 
 1304, 1306. 
Petition for pro bate, notice of, publication or posting 
of, 
 1303. 
Petition for, clerk to set for hearing, 
 1303. 
. Petition for, hearing of, time for, 
 1303. 
Petition for, mailing notices to executors, 
 1304. 
Petition for, personal service of notice equivalent to 
mailing, 
 1304. 
Probate, petition for, personal service of notice, time 
for, 
 1304. 
Photographic copy, presenting to nonresident wit- 
ness, 
 1308. 
Proceedings where witness not present and deposition 
cannot be obtained, 
 1308. 
Revocation, probate, when revoked, 
 1330. 
Revocation of prior letters, 
 1423. 
Revocation of probate, jury trial, 
 1330. 
Revocation of probate, effect of, 
 1331. 
Revocation, effect on powers and liabilities of execu- 
tors or administrators, 
 1331. 


VIII. Contest before probate. 
Absence of subscribing witnesses to be accounted for, 
I 1315. 
All subscribing witnesses in county to. be examined, 
fi 1315. 
All testimony to be filed by clerk, 
 1318. 
Anyone interested may contest, 
 1307. 
By attorney appointed by court as a bar, i 1307. 
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Certificate of proof to be attached to will, 
 1317. 
Contestant is plaintiff, 
 1312. 
Dem
rrer, proceedings where sustained or overruled. 

 1312. 
Demurrer to opposition, grounds of, 
 1312. 
Impaneling jury, 
 1313. 
Issues when tried by jury and when by court, 
 1312. 
Jury trial, mode of, 
 1313. 
Judgment to be entered on special verdict, 
 1314. 
Judgment, will and proofs to be recorded, 
 1314. 
Jury to return special verdict, 
 1314. 
May be through guardian or attorney, 
 1307. 
Of nuncupative, how cond ucted, 
 1346. 
Proof of handwriting of testator and subscribing- wit- 
nesses, 
 1315. 
Proof of subscribing .witnesses to be reduced to writing, 

 1314. 
Testimony of other than subscribing witnesses ad- 
missible to prove sanity and execution, when, 

 1315. 
rrestimony reduced to writing and signed, admissibility 
in subsequent contests, 
 1316. 
Trial by court, mode of, 
 1315. 
Will and certificate of proof to be filed and recorded. 

 1318. 
Written opposition, s6rvice of, 
 1312. 
Written grounds of opposition to be filed, 
 1312. 


IX. Contest after probate. 
Annulment of probate, 
fi 1330, 1331. 
Citation to parties interested, 
 1328. 
Costs, who to pay, 
 1332. 
Hearing, 
 1329. 
Issues, how tried, 
 1329. 
Jury trial, 
 1330. 
Limitations, 

 1327, 1333. 
Limitations, effect of disabilities, 
 1333. 
l\1:ay be made 'within year, 
 1327. 
Petition, 
 1327. 
Probate annulled, when, fi 1330. 
Proof of service of citation, 
 13
9. 
Time to contest, extension in case of disability, 
 1333. 
Trial by court, 
 1330. 


x. Probate of foreign wills. 
Admission of to probate, 
 1324. 
Hearing proofs of probate of, 
 1324. 



1070 


WILLS. X. XI. XII. XIII-WITNESSES 


Letters to issue on, when, 
 1324. 
May be recorded in county where testator left property, 
fi 1322. 
Notice of petition for letters, 
 1323. 
Petition for letters, 
 1323. 
Proceedings on production of, 
 1323. 
To be recorded, when and where, I 1322. 


XI. Probate of lost or destroyed wills. 
Certificate of contents to be filed and recorded, I 1340. 
Destroyed fraudulently during lifetime, 
 1339. 
Existence at time of testators death to be proved, 

 1339. 
Granting letters, 
 1340. 
Must be proved by two witnesses, I 1339. 
Must have existed at time of death, except when, 
 1339. 
Proof of execution and validity to be taken, 
 1338. 
Proof of, notice to persons interested, 

 1338, 1340. 
Proof of, testimony to be reduced to writing, 
 1338. 
Provisions to be proved by two witnesses, 
 1339. 
Provisions of to be certified and recorded, 
 1340. 
Restraining executor during proceeding to prove, 
 1341. 
Testimony to be reduced to writing and certified, 
 1340. 
Who may petition for, 
 1299. 


XII. Evidence affecting. 
Evi'Clence of instrument itself to be produced, 
 1969. 
Olographic will, how proved, 
 1309. 
Parol evidence affecting, admissibility, I 1856. 
Secondary evidence of contents, I 1969. 


XIII. Appeals in probate proceedings. 
Appeal li-es ITom what orders respeeting will, fi 963. 
Order admitting or refusing admission to probate 
appealable, I 963. 
Orders or judgment relating to validity of will appeal- 
able, i 963. 


WITNESSES: See Evidence; Depositions. 
Absence of, postponement of trial for, 
 595. 
Accomplice as, 
 2061. 
Affirmation, form of, 

 2094, 2097. 
Affirmation, in place of oath, 
 2Ü97. 
Answer questions, bound to, 
 2065. 
Answer. what questions need not answer, 
 2065. 
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Answer questions, all pertinent questions must be 
ans\\"ered, 
 2064. 
Answer questions, must, as to conviction of felony J 

 2065. 
Arbitration proceedings, at, 
 1284. 
Arrest of, disobeying subpoena, 
 1993. 
Arrest, failure to obey subpoena, issuance of warrant, 

 1993. 
Arrest of, affidavit that he 
s wItness, 
 2069. 
Arrest of, discharge, 
 2070. 
Arrest, who may discharge, 
 2070.. 
Arrest, wrongful, damages for, 
 2068. 
Arrest of, liability of officer makIng, 
 2069. 
Arrest of, liability of party causing, 
 2068. 
Arrest, privilege from, 
 2067. 
Arrest, warrant, contents of, 
 1994. 
A.rrest, warrant, how executed, 
 1994. 
Arrest, warrant, to ,vhom directed, 
 1994. 
Arrest, wrongful, when a contempt of court, I 2068. 
Attend, bond to, 
 2064. 
Attendance, power of court to 
onlpel, 
 128. 
Attendance, power of judicIal officer to compel, 
 177. 
Attendance not compelled unless within thirty miles, 
fi 1989. 
Attendance, time for, 
 1987. 
Attendance, in probate, judge may compel at any time, 

 1305. 
Attorney as, 

 1881, 1882. 
Changing place of trial for convenience of, A 397. 
Child under ten as, 
 1880. 
Clergyman as, 
 1881. 
Clerk to take testimony, when, 
 1051. 
Compelled to attend, not, unless withIn thirty miles, 

 1989. 
Compelled to testify when present, 
 1990. 
Compelling to produce books and papers, A 1000. 
Competency of, in general, 
 1879. 
Competency, who not competent, 
 1880. 
Contempt by, 
 1209. 
Contelnpt in justice's court, 
 906. 
Contradicting, by party producing, 
 2049. 
Credibility of, evidence to show, 
 1870. 
Credi bility of, may be attacked, 
 1879. 
Credibility, greater number of do not control, I 2061. 
Cross-examination defined, 
 2045. 
Cross-examination, right and extent of, 
 2048. 
Cross-examination, when may begin, fi 204.5. 
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WITNESSES 


Cross-examination, not heard unless subject to, g 1846. 
Decedent, who may not testify of fact occurring during 
lifetime of, 
 1880. 
Decedent's estate, examination of person suspected of 
embezzlIng, 
 1460. 
Defined, 
 1878. 
Depositions, 

 2019-2038. See DeposItions. 
Deposit.ion of, on postponement of trial, 
 596. 
Detailing, contempt, 
 1209. 
Direct evidence of one sufficient, 
 1844. 
Direct examination defined, 
 2045. 
Disqualified as referee, 
 641. 
Docket of justice of pe.ace must contåin names of, 
 911. 
Election contest, enforcing attendance at, 
 1120. 
Examination, court must control mode of, 
 2044. 
Examination, oral, defined, 
 2005. 
Examination must be in presence of persons atrected, 

 1846. 
Examination, protection of witness, 
 2066. 
Examination, use of affidavits to obtain, fi 2009. 
Examination of persons suspected of embezzling de- 
cedent's estate, 
 1460. 
Exclusjon of, by court, 
 125. 
Exclusion of, on examination of others, fi 2048. 
Expert, laws of other states, 
 1902. 
Expert, may decipher writing, 
 1863. 
Expert, opinion of, in general, A 1870. 
False, in part, fi 2061. 
Fees of, 
 1987. · 
Foreign country,. 

 2024-2028. Bee Depositions. 
Good character, evidence of, when allowed, I 2063. 
Handwriting, opinion respecting, 
 1870. 
Husband and wife as, 

 1881, 1882. 
Impea.ch,ment of, by party producin.g, fi 2049. 
Impeachment of, limitation on, 

 2051, 2052. 
Impeachment of, manner of, 

 2051, 2062. 
InRpectlon of writing shown to, I 2054. 
In terested party as, 
 1880. 
Interpreter, contempt by, A 1884. 
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Interpreter, when to be summoned and sworn, 
 1884. 
Judge as, 
 1883. 
Juror as, 

 602, 1883. 
Juror, trial of challenge, WILnesses, 
 603. 
Leading question defined, 
 2046. 
Leading questions on cross-examination, 
 2048. 
Leading questions on direct examination, whether al- 
lo\ved, 
 2046. 
Lunatic as, 
 1880. 
Memoranduln, refreshing memory, 
 2047. 
ßtlemorandum, fight to testify from, 
 2047. 
l\lodes of taking testimony, 
 2002. 
Oath, affirn1ation in place of, 
 2097. 
Oath or affirmation, only heard upon, 
 1846. 
Oath of, fornl, 
 2094. 
Oath of, varying form of, 

 2095, 2096. 
Officer as, 
 1881. 
On trial of challenge of juror, 
 603. 
One person not affected by act of another, ä 1848. 
One sufficient, 
 1844. 
Opinions, in general, 
 1870. 
Opinion of subscribing witness, 
 1870. 
Oral examination defined, 
 2005. 
Order of proof, how regulated, 
 2042. 
Other than subscribing, may testify to writing, fi 1941. 
Party as, 

 1879, 1880. 
Party, interested, as, 
 1880. 
Perpetuating testimony, 

 2083-2089. 
Personal knowledge, confined to, 
 1845. 
Physician or surgeon as, 
 1881. 
Power of court to cOlnpel attendance, 
 128. 
· Po,ver of judicial officer to compel atttendance of, 
 177. 
Presence of person affected necessary, fi 1846. 
Presumed to spe3.k tru th, 
 1847. 
Presumption that witness speaks truth, how repelled, 

 1847. 
PrIsoner, deposition of, 

 19!>5, 1997. 
Priest as, 
 1881. 
Prisoner, how brought in as, 
 1995. 
Code Civil Proc.-68 
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Prisoner, on whose motion produced, 
 1996. 
Prisoner as, how examined, 
 1997. 
Privilege of, 
 2065. 
Privileged comlnunications, in general, 
 1880. 
Protection of, in general, 
 20G6. 
Public officer, as, 
 1881. 
Recalling, discretion of court, 
 2050. 
Re-examination of, 
 2050. 
Referee, disqualified as, 
 641. 
Refreship..g memory, 
 2047. 
Refreshing melllory. manner of, 
 2047. 
R

fusal to ans\ver or be sworn a con tempt, 
 1209. 
ReIations vlhich disqualify, 
 1881. 
Religious belief does not disqualify, 
 1879. 
Subpoena, disobedience to, forfeiture for, 
 1992. 
Subpoena, disobedience of, a contempt, 
 1209. 
Subpoena, disobett.1ence of, (lamages for, 
 1992. 
Subpoena, disobedience of, striking out complaint or 
ansv{er, 
 1991. 
Subpoena, <1Ísobedience to, how punished, 
 1991. 
Su bpoena, for what issued, 
 1986. 
Subpoena, how issued
 
 1986. 
Subpoena, how served, 
 1987. 
Subpoena, how served on concealed witness, 
 1988. 
Subpoena for, defined, 
 1985. 
Subpoena may require production of books, etc., 
 1985. 
Subpoena person present in court compelled to testify 
without, 
 1990. 
Subpoena, to be served so as to give time for atttend- 
ance, 
 1987. 
Subpoena to, deposition to be used out of state, 

 2036, 
2037. 
Subscribing, defined, 
 1935. 
Subscribing, mark, 
 17. 
Subscribing, opinion of as to sanity of testator, fi 1870. 
Subscribing, other \vitness may testify to writin&;, 

 19
1. 
SulJscl'ibing, proof of will b
- one, 
 1308. 
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Subscribing, proof of writing by, 
 1940. 
Supplementary proceedings, at, 
 718. 
S wearing, manner of, 
 2096. 
Testimony of: See Evidence. 
""arrant to bring in, 
 1993. 
\^\Tarrant to bring in, contents of, 
 1994. 
Writing shovy'n to, may be inspected, 
 2054. 
Vvho competent, in general, 
 1879. 
\Vho not competent as, 
 1880. 
\v.ho not excluded as, 
 1879. 
WORDS AND PHRASES. Abbreviations, 
 186. 
"Action" includes special proceedings, 
 3G3. 
Affinity, 
 17. 
Agreement, 
 1856. 
Construed according to conte:Kt and approved usage, 

 16. 
County includes city and county, 
 17. 
Depose, 
 17. 
Joint authority, words. giving, 
 15. 
l\1:asculine gender, 
 17. 
1Ionth, 
 17. 
Oath, 
 17, 
Person, 
 17. 
Personal property, 
 17. 
Plural numbef, wcrds in, 
 17. 
Present tense, ,vords in, 
 17. 
Process, 
 17. 
Property, 
 17. 
Real property, 
 17. 
Seal, 
 14. 
Section, 
 17. 
Signature, 
 17. 
Singular number, v,yords in, 
 17. 
State, S 17. 
Subscription, 
 17. 
Technical words and phrases. 
 16. 
Testify, 
 17. 
Typewriting, writing includes, 
 17. 
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WORDS AND PHRASEß. 


United States, 
 17. 
Will, 
 17. 
Writ, 
 17. 
Writing, 
 17. 


W RITI NGS: See Written Instrulllents. 
Includes what, 
 '17. 
WRITS, defined, 
 17. 
Power of judges to grant and hear at chambers, 

 IG5, 
1G6. 
Seal, necessity of, 
 153. 
Service in case of nonresident, 
 1015. 
Superior judge, power of, to issue, 
 76. 
Superior court may issue what writs, 
 76. 
Supreme court, power of, to issue, 
 51. 
Telegraph, service by, 
 1017. 
WRITS OF .ASSISTANCE: . See Assistance. 


WRITS OF POSSESSION: See Assistance. 
Condemnation proceedings, 
 1254. 
In suit to determine adverse claim, 
 380. 


WRITS OF PROH IBITION, 

 1102-1105. See Prohibition. 
WRITS OF REVI EW, 

 1067-1097. See Review, Writ of. 
WRITS OF SCIRE FACIAS, L.bolished, 
 802. 
WRITTEN INSTRUMENTS, acknòwledgment of, 
 1948. 
Acknowledgment proves writing, 
 1948. 
Adverse possession under written instruments, 

 322, 
323. 
Alteration, burden of explaining, 
 1982. 
Anctent, presumption in regard to, 
 1963. 
Ancient writings, comparison, ho,,' made in caSe or, 

 1945. · 
Called for and inspected may be withheld, 
 1
;J9. 
Certificate to, form of and ho'w executed, 
 1
2ð.. 
Construe, court must, 
 2102. 
Contents of" evidence as to, 
 1870. 
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Contents proved
 how
 
 1855. 
Copy of instrument is secondary evidence, 
 1830. 
Custody of adverse party, in, - notice to produce, 
 1938- 
Decedent, entries by, admissibility, 
 1946. 
Decedent, writings of, when admissible, 
 1946. 
Deciphering, experts, 
 1863. 
Destroyed, pro't"'
ng contents, 
 1855. 
Entries copied from one book in another, when deemed 
originals, 
 1947. 
Evidence of execution not necessary, when, 
 1942. 
Evidence, parol, affecting, 
 1856. 
Executed, how, 
 1933. 
Execution, admission of, 
 1942. 
Execution, how proved, 

 1940-1945. 
Execution of, defined, 
 1933. 
Foreign language, experts may testify as to meaning, 

 1863. 
General acceptation, terms to be construed by, 
 1861. 
How proved in general, 
 1940. 
Handwriting, how proved, 

 1943, 1944. 
Inspected, writing shown to witness may be, 
 2054. 
Inspection of, demand for, 
 449. 
Kinds of, public and private, fi 1887. 
Lex loci, controls interpretation, 
 1857. 
Limitation of actions on, 
 337. 
Lost or destroyed, proving contents, 
 1855. 
Notice to produce: See Evidence, VII. 
Notice to produce, when not necessary, 
 1938. 
Original must be produced, 
 1937. 
Offer in, to pay equivalent to tender, 
 2074. 
Official documents, manner of proving, fi 1918. 
Other witnesses than subscribing may testify to, 
 1941. 
Over thirty years, evidence of handwriting by com- 
parison, 
 1945. 
Over thirty years, presumed genuine, 
 1963. 
Parol evidence of contents, 
 1870. 
Parol evidence to explain ambiguities, 
 1856- 
Part in evidence all may be proved, 
 1854. 
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Pleading, genuineness of, how allmitted or contro 
verted, 

 447-449. 
Pleading, in justice's court, 

 886, 887. 
Possession of writing by adverse party, 
 1855. 
Possession of by adverse party, notice to produce, 

 1938. 
Possession of officer, writing in, 
 1855. 
Presumption that it is truly dated, 
 1963. 
Printed partly, writing controls, 
 1862. 
Private, are what, 
 1889. 
Private, certificate of acknowledgment prima facie evi- 
dence of execution, 
 1948. 
Private, public record of, how proved, 

 1894, 1919. 
Private, sealed and unsealed, 
 1929. 
Private, deemed whole agreement, 
 1856. 
Proof of, 
 1941. 
Proved by witness, must be read before his testimony 
closed, 
 2054. 
Public, books, etc., entries in, 
 1920. 
Public, certificate, what it must state, 
 1923. 
Public, certified copies of must be supplied, 
 1893. 
Public, citizen's right to inspect and take copy, 
 1892. 
Public, custodian of bound to give certified copies, 

 1893. 
Public, defined, 
 1888. 
Public, kinds of, 
 1894. 
Public, officer to give copy of, 
 1893. 
Public and private, 
 1887. 
Public, are what, 
 1888. 
Public, c1asses of judicial records, 
 1894. 
Public, classes of, laws, 
 1894. 
Public, classes of, official documents, 
 1894. 
Public, classes of, public records of private writings, 

 1894. 
Public, inspection of by citizens, 
 1892. 
Public, laws, statutes, etc., 

 1895-1903. 
Public, official documents, proof of, 
 1918. 
Public, of territories, effect of and how proved,- 
 1924. 
Public, of United States, effect of and how proved, 
I 1924. 



WRITTEX INSTRP)'lE
TS-YUBA COUNTY. 1O,
 


Public, of United States or territory, how proved, 

 1924. 
Public, state or county, certified copy admissible. 

 1901. 
Seal makes no difference, 
 1932. 
Sealed may be abolished by unsealed, 
 1932. 
Secondary, copy of instrument is, 
 1830. 
Shown to witness, may be inspected by opponent, 

 2054. 
8urrounding circumstances admissible, 

 1856, 1860. 
Written words control printed, 
 18G2. 
WRONGFUL DEATH, damages for, 
 377. 
Guardian may sue for death of ward, 
 376. 
Heirs n1ay sue for, 
 377. 
Limitation of action for, 
 339. 
Parent may sue for death of lninor, 
 p76. 
Representatives, when may sue for, 
 377. 
'Vho may be sued for, 

 37G, 377. 
WRONGS. Definition of injury to person, 
 29. 
D,efinition of injury to property, 
 28. 
Joinder of aetions for, 
 427. 

inds of, 
 27. 
YUBA COUNTY. One superior judge for Yuba and Sutter 
coun ties, .
 65. 
Separate judges for Sutter and Yuba counties, p. 766, 
Stats. 
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